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I M ' ' 

MEMOIR OF THE LATE CHANCELLOR KENT. 

James Kent was born on the 31st of July, 1763, in Fredericksburg, 
then part of Dutchess, but now of Putnam county, New- York, and was 
the eldest son of Moss Kent, a graduate of Yale College, Connecticut, 
who was admitted to the bar of Dutchess county in 1756. His grand- 
father, Rev. EUsha Kent, a native of Suffield, Conn., was for thirty-six 
years minister of the Presbyterian congregation of Kent's Parish in 
Duecbess county, and his brother, Moss, sat in the Senate of this 
State, and in Congress, and was for some time Register of the Court of 
Chancery. 

Mr. Kent was sent to school at Norwalk, when but five years old, 
and was placed under various instructors, until he entered Yale College, 
in September, 1777, more than seventy years since. From the precepts, 
and yet more the example, of those pious Puritans among whom his 
early years were passed, he acquired that simplicity of character and 
purity of morals which he preserved through life. 

In July, 17T9, New-Haven was invaded by the British forces, the Col- 
lege broken up and the students dispersed. In his exile, young Kent met 
with Blackstone's Commentaries, read, admired, and at sixteen, deter- 
mined to be a lawyer. He finally left college, with high reputation, 
studied law with Egbert Benson, Attorney-Genera) of New-York, was 
studious, temperate, and a water-drinker, indulging in none of the 
fashionable pleasures or dissipation of the times. An enthusiastic ad- 
mirer of Nature's charms, the love of reading was his ruling passion. 
He was cheerful, lively and communicative — young, ardent, active and 
persevering — ^his mind was early stored with useful knowledge, and the 
morning of his life gave promise of the noonday brilliancy of his re- 
markable career. 

In April, 1787, he was admitted, at Albany, a counsellor of the Su- 
preme Court — in 1790, and again in 1792, elected to the Legislature by 
the people of his native county. From the purest motives, and believ* 
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ing its policy the best for hia country, he joined the Federal party, be- 
came the steadfast friend oif Jay, Hamilton, and others of its leaders, to 
whose political princip^ei^'aiid usages he steadily adhered, until, in 1819, 
it ceased to exist. .. 

After failing to be Mected to Congress by a few votes, he removed, in 
1793, from F^^hiceepsie to this city — ^was appointed Professor of Law 
in ColumHiBL College, and delivered a course of lectures the year follow- 
ing, in 1796 he was appointed a Master in Chancery — there were 
thea'bpt two of them — and next year called to fill the office of Recorder 
^f ,I{^w-York. In 1798, he ascended the Supreme Court bench as one 
of the Judges, and removed his residence to Albany, where he com- 
. nienced the practice of delivering a written, argumentative opinion, sup- 
ported by legal authorities, in every case of sufficient importance to be- 
come a precedent for the future. Thus commenced that series of re- 
corded judicial decisions which have enriched the jurisprudence of New- 
York, and proved alike useful to the legislator, the judge, and the 
codifier. 

Judges Kent and Radcliffb revised the Statutes of our State in 
1800. In July, 1804, the former was appointed Chief Justice of the 
State, and continued to preside in the Supreme Court until his appoint- 
ment as Chancellor in February, 1814. His legal opinions, delivered 
while in the Supreme Court, are contained in sixteen volumes of well 
known and highly appreciated reports. 

As Chancellor, which high office he filled till 1823, he is understood 
to have displayed to great advantage those excellent business habits and 
that promptitude which marked his career through a long and invalua- 
ble life. A few favored lawyers had, before his time, monopolized 
chancery business — he threw its doors wide open to the profession — 
and was unwearied in his eflforts to despatch the causes brought under 
his cognizance. 

By the Constitution of 1821, the Judges were removable from office 
at sixty years of age; and, on July 31, 1823, he having reached that 
period, retired, after hearing and carefully deciding every case that had 
been brought before him. The members of the bar in this city and 
Albany took that occasion to bear ample testmony to his worth and use- 
fulness, and to acknowledge the benefits which society had derived from 
his learning, wisdom and assiduity. In 1824, he became a second time 
Larw Professor in Columbia College, and in 1826 appeared the first 
volume of his inestimable '* Commentaries on American Law," which 
were concluded in four volumes in 1830, and have been extended and 
improved by him, with great care, from that period to this. 

Chancellor Kent would not allow his Commentaries to be stereo- 
typed, but kept watching the decisions of the tribunals of America, 
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England, and other parts of Europe, in matters involving important le- 
gal principles, with which he enriched his favorite work from time to 
time. 

He was elected President of the New- York Historical Society in 1828, 
and was an original member of the Literary Association of Yale Col- 
lege, formed in 1780, under the name of Phi Beta Kappa Society. In 
1821, he represented Albany County in the State Constitutional Con- 
vention, Ambrosb Spenceb being his colleague. He was a distin- 
guished ornament of that learned and patriotic body, and steadily ad- 
hered to the opinion that with a constituency of free-holders, owners and 
CQllivatoTS of the soil, the unincumbered possessors of happy homesteads, 
the liberties of the country would be safest. In 1786, he married a sis** 
ter of Gen, Tasodorus Bailey, a lady now nearly 80 years old, and 
who survives him, after enjoying over three score years of uninterrupted 
domestic felicity. His family consisted of two daughters and one son, the 
learned and well-known Judge Kent, who resigned the office of Circuit 
Judge here some years since, and more recently gave up his Professor- 
ship at Cambridge, that he might cheer the latter days of his venerated 
and excellent father by bis company and personal attentions. 

Less than a year ago. Chancellor Kent was one of the pall-bcarers of 
bis friend Timothy Dwioht, and was then as erect, hale and active 
as a man of fifty. At eighty-four he was somewhat deaf, but his capa- 
city for work was still wonderful, his conversation interesting and ani- 
mated, and his temperament as vivacious as when he was thirty years 
younger. He was unwell but for a short time before his death, which 
took plaoe on Sunday evening, the 12th Dec. last, at half past eight, at 
bis residence in Union Square. The Courts adjourned out of respect 
for his memory, and both Boards of the Common Council adopted reso- 
lutions in honor of his name and character. 

He was an exemplary Christian, a steadfast friend, an affectionate 
father, a tender husband, an ardent patriot, and a true lover and defender 
of his country's rights. So highly are his works esteeiQed abroad, that 
the Lord Chief Justice of England, Baron Dbnman, wrote to Judge 
Kent, some years since, to acknowledge the indebtedness of the legal 
profession throughout the world to him for his able Commentaries. 

A meeting of the bar was held in the Circuit room, on Tuesday 
morning following, to pay the last tribute of respect to his memory. 

On motion of Mr. Seth Staples, Chief Justice Jones was appointed 
President of the meeting ; Judges Belts, Oakley, McCoun, Uishoeflfer, 
ex-Judge Edwards, David S. Jones, Sylvanus Miller and William John- 
son, Yice Presidents ; and Messrs. Robertson, Silliman, Strong, and Wil- 
liam S. Johnson, Secretaries. 

'^he following resolution? w^re then passed. 
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Resolved^ That the members df the bar of the city of New- York 
have received the intelligence of the death of James KEirr with emo* 
tions of deep sensibility, and they doubt not their feelings on this event 
will be shared by their brethren of the profession throughout the Union 
—that we will unite in deploring the loss of him who for a long number 
of years has been the unquestioned head of American jurisprudence. 
Resolved^ That we shall not attempt to portray the private virtues of 
the deceased, or to recount his public services, since the attempt to com- 
press within the limits dt a resolution, a just estimate of his labors and 
writings, his ability and learning, his services, virtues and character, 
I would of nec^sity be vain aiid abortive — ^they have already been placed, 

I by the stamp of public approbation, beyond the reach of detraction and 

I of praise — ^nor is his established fame confined within the limits of his 

) native State or country. It e^ctends wherever the Engh'sh language i6 

spoken or read, and the science of jurisprudence is known and culti- 
vated ; to record the virtues of his unsullied life, to delineate and un- 
fold his character and merits as a judge, to exhibit and appreciate his 
peculiar excellencies as a jurist tni. author, to dwelt upon the influence 
that by his labors and his writings, has exercised upon the mind and 
character of the members of his profession, will be the province of the 
historiah and biographer. It is by the historian and biographer alone, 
that these duties can be properly discharged. 
I Resolved, That the members of the bar tender to the widow and fa^ 

^ mily of the deceased, their sympathy and condolence ; that they will 

wear the usual badge of mourning, and that, with the permission of the 
family, they will join in a body, in the ceremonies of the funeral. 

Resolved, That a committee of three, to be named by the presiding 
ofBcer of this meeting, be appointed to correspond with gentlemen in 
the different districts of the State, in order to the ei[:pression of the feel- 
ings of the Bar of this State at large, to be present at the opening of the 
next term of the Court of Appeals. 

Resolved, That a committee of five, to be nominated by the presid- 
ing ofiicer, be appoihted. Whose duty it shall be to select some suitable 
person to deliver a public discourse to the members of the bar, on the 
life, character and public services of the deceased. 

Resolved, That a copy of the resolutions be transmitted to the widow 
and family of the deceased. 

Mr. Ogdbn Hoffman, in moving the Resolutions, prefaced them by 
the following remarks : 

Mr. President : Upon mc, by the appointment of the committee, 
has devolved the duty of presenting to the consideration of this meeting, 
(be resolutions prepared by them, which I hold in my hand. The 
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erowded gathering of the bar — the presiding over it by you, our oldest 
and most respected member — the judges of our courts leaving their judicial 
aeftts, arresting the course of litigation, and uniting with their brethiea 
of the Bar in this tribute of condolence end respect— attest that some 
mighty one has fallen — that the foremost of us has ceased to live^that 
Jamss Kent — and his name is his eulogy — that Jambs Kant is no 
more. 

It is fit and proper that this tribute should be paid by the bar of this 
State ; for it is a proud thought, it is almost a consoling thought to ii$ 
members — that in this State he was born — that in this State, under the 
guidance of the learned and excellent Benson, he pursued his legal 
studies— that in this State bis judicial career was run — and that here, in 
tile midst of us, until yesterday, lived that fountain of learning and 
(rf* wisdom, the streams of which have flowed into every state in our 
Union, and in whose waters the aspirants for legal fame througboiit our 
land have laved their limbs, and been refreshed, invigorated, and pre* 
pated for their professional conflicts. 

Appointed, at an early age, a judge of our Supreme Court, he adorned 
the bench by a series of decisions distinguished by profound learning, 
deep research, accurate discrimination and spotless integrity. Trans- 
ferred to the Court of Chancery, as Chancellor of our State, in a little 
more than nine years, he accomplished an entire and wonderful ravolu* 
tion in our Courts of Equity, *^ and built up a system of jurisdiction 
and jurisprudence upon wise and rational foundations." 

Retired from the bench, his benefactions to the profession and his 
country still continued, and his ** Commentaries," distinguished alike 
by classic elegance and profound erudition, have become the t^ctrbook 
of the lawyers of our own land, and have called forth the eulogy and 
guided the labors of the learned of other climes. 

But brilliant as has been his career, splendid as have been his triumphs 
in the field of Jurisprudence, it is upon the ''daily beauty of his life" 
as a husband, afather, a friend, and at the domestic fireside, which he so 
deeply prized, that I tl^ould love to linger, as adorning our profession 
and ennobling our calling. As a child, I lived almost beneath hie roof, 
and my earliest recollections are identified with a father's love and ad«- 
miration and respect for Judge Kent ; and from that hour to this, the 
ripening perception, and the maturing judgment, having but deepened 
as they increased, the respect and admiration of earlier years. I would 
love to linger upon the purity of his character — the truthfulness of his 
mind— elie honesty of his purposes — upon the childlike simplicrty of his 
manners — the trusting confidence of his friendship — the gushing ten- 
derness towards those who had been his companions at the bar and the 
sharers of his ioils---a tenderness ejfteaded, as I have known and feli^ 
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towards even their sods, whose career he would watch and guide with 
a solicitude almost parental. I would love to linger on his devotion to 
the honor and character of our profession — ^upon the joy which every 
act or decision, that advanced and elevated it, would inspire — ^upon his 
honest. and virtuous indignation at every deed that soiled the ermine of 
the Judge.or stained the gown of the Advocate. But this is not the 
time for eulogy. The resolutions which I hold in my hand, contem- 
plate that, at some future time, justice shall be done to his character, his 
ieaming, his services and his memory. His praise '^ must be hymned 
by loftier harps than mine." 

Death has removed from the scene of his labors, one of our most il- 
lustrious citizens. The venerable James Kbnt, for sixteen years a Judge, 
and for the greater part of that time the Chief Justice of the Supreme 
Court of this State, and for nine years its Chancellor, and since his re- 
tirement from public life, the learned commentator on American law, 
has finished his long and memorable career. The members of the bar 
of the city of New-York are desirous to testify the respect and afiection, 
the veneration and gratitude in which they hold his virtues, his services 
and his fame. 

Mr. R F. Butler, on rising to second the resolutions, remarked^ 
that he should endeavor to imitate in brevity, however he might fail to 
do so in other respects, the example of the friend by whom they bad been 
moved. It had been tnily said by him and in them, that to do any thing 
like justice to the character, services and virtues of Jambs Kent, was 
nor within the limits of an occasion like the present. Besides, there 
are others who are entitled to share in the sad and yet grateful office, of 
scattering flowers on the bier of one so beloved and honored. 

I propose, therefore, Mr. President, only to glance at one of the ele- 
ments which composed the admirably blended character, intellectual, 
moral and professional, of Chancellor Kent — a single bright point in 
the brilliant cluster — and yet one which nuiy well attract the gaze and 
fix the admiration of an audience like this — his career cts a lawyer. 

His history in this respect is identified with the history of American 
law. 

Entering upon his professional studies, at the close of the Revolution- 
ary War, under all the disadvantages attending the new and unsettled 
order of things, he witnessed the birth of our peculiar judicial systems 
and institutions. 

Endowed with uncommon quickness of perception and with equal 
capacity for labor ; imbued with the love of elegant letters ; furnished 
with the best academic helps which the times afforded ; and fired by a 
true professional ambition, be resolved to make himself a lawyer— a ju- 
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list — in the highest sense of the word. He resolved also to do what be 
oould to advance the interests of legal science in his native land ; to 
save it from the barbarism to which it was exposed ; to liberalize its 
-practice, to add to its usefulness and its glory. 

We say of other men, who after gaining wealth and fame from the 
^ctice of the law, have applied themselves in the evening of life, to the 
illustration of legal science, that they do well in thus repaying the debt 
which every man owes to his profession. But James Kbnt, before he 
bad incurred any such obligation, commenced on a broad and liberal 
scale, his preparations for discharging it ; he never fell in arrear ; he was 

always in advance — a creditor rather than a debtor. 

At the age of thirty, (fifty-four years ago,) he received from Columbia 

CoiJege the appointment of Professor of Law, and was only withdrawn 
from its duties by the demands of the judicial career, for which his profes- 
sional learning and his personal virtues soon marked him out. But 
neither the multifarious labors of the bench, nor the distractions and per- 
plexities incident to them, could withdraw him from his grand design. 
His opinions were lectures, treatises on the particular question discussed 
in them ; they exhausted the whole learning of the common law ; they 
were enriched by illustrations from the Roman civil code ; they were 
adorned by the gracesof a polished style ; they were redolent with theodor 
of taste and scholarship. These opinions soon attracted universal at- 
tention ; they were published with those of his brethren whom they in- 
cited to honorable emulation ; and New-Tork, before the era of her 
steamboats, her canals or other public works, became famous among her 
sister States by the reported decisions of her judiciary. 

He was thus the teacher of the bar, the instructor of other Judges, 
the luminary of American Law. 

" Hither as to their foimtaiii, other atani 
Repairing, in their golden ame, drew light** 

Marshall, Parsons and Desaussure, then in the zenith. Story just risen 
above the horizon, and others of lesser size and brightness. 

After his retirement from the bench, he resumed, at the age of 60, in 
a form of more direct and permanent utility, his original purpose. The 
Commentaries on American Law are the fruit of his post-judicial labors. 
To say of them and of his other works, that they place him in the same 
ranks with the Ulpians and Papinians of antiquity ; the Bacons and the 
Cokes, the Blackstones and the Mansfields, the D'Aguesseaus and the 
Pothiers of modern times ; is but to express the unanimous judgment 
of our profession. 

I forbear, sir, to speak of his private virtues, farther than to remark that 
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while they were in keeping with the intellectnal elevation and dignitf 
of hie character, they were blended with so much of kindness and 
simplicity, that *' none knew him but to love, nor named him but to 
praise." To the last hour of my life, I shall remember, and I would 
fain hope, profit by the lessons of instructions which he, though hold- 
ing the highest judicial office in the state, did not disdain to give to me, 
an unknown and humble student ; the words of encouragement with 
which he cheered my first efibrts at the bar; the assurances of confi* 
dence and regard, which I have received from his lips. 

But why should I pursue a train of remarks, which must necessarily 
fall short of the feelings which swell the bosoms of all who hear me? 

Full of years and full of honors ; in the ripeness of his powers and of 
his fame ; *' ere yet decay's effiicing fingers" had swept from his mind 
its stores of thought and feeling, or ungently touched his veneraMe 
brow ; happy in the retrospect of a long protracted life devoted to the 
last, to the first of human sciences ; still more happy, let us reverently 
h<^, in the prospects of futurity opened to him by the Christian faith 
— ^he has finished his mortal career. But his works will live so long 
as the government and laws which they illustrated, shall endure; so 
long as jurisprudence shall be cultivated ; so long as the language he 
employed shall be spoken among men. 

While all classes of our people, in all appropriate methods, will give 
utterance to the sentiments of respect, esteem and veneration in which 
they held him, it is the peculiar duty, and the high honor of the pro- 
fessors of that science to which his life was given, to claim him as their 
own ; to celebrate his virtues as among the most pleasing of tasks ; to 
cherish his memory as the most precious of their possessions. 

Mr. Daniel Lord next addressed the meeting, and said : 
Mr. President and my professional brethren : Were it on a theme less 
prolific, or on a topic of a different kind, silence would best become those 
who t^ave listened to my friends who have just sat down. But we are 
met in truth to commemorate the extraordinary character of one who 
seems to have fulfilled, in the amplest manner, every promise which a 
man could make to his friend, to his profession or to his country. It 
commands our attention and compels our applause, and in relation to 
him in whose honor we are met, those who shall erect his monument 
will not need the symbol of a broken column, they will present it as 
perfect, in all its just and beautiful proportions, aud so continuing, until 
its final and complete removal from our sight. 

For such a man the age had called. The field of his services was 
great and extraordinary. He was appointed a Judge of the Supreme 
Court of this State in 1798, and his introduction into that high office 
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was under great auspices. He was placed there by Governor Jay, the 
patriot — the statesman — the pre-eminent lawyer of his country. When 
Judge Kent entered upon the duties of his office, it was under insti- 
tutions formed and owing their origin to a Revolution, and still fresh 
and unconsolidated. The American Revolution had taught our country- 
men, in throwing off their subjection to England, to drop in a great de- 
gree their deference to authority, to precedents and to antiquity. The 
French Revolution, in that convulsion which it had created, and which 
had almost shaken the solid globe itself, had spread its effects upon this 
country ; it had unsettled, not only maxims of government, but those of 
the social institution itself ; it had diffused every where controversies on 
the very foundations of all government, of all society ; it had excited a 
degree of party violence and of political animosity and bitterness, of 
which we, in more recent days, have had no parallel, and of which we 
can form but a faint idea ; and the wars and commotions which grew 
out of the troubles of Europe, presented commercial as well as politi- 
cal questions of the gravest weight and of exceeding difficulty. It was 
in the midst of this scene of turmoil and of tempest that the Judge was 
called to act ; and thus he was bound to govern, at the early age of 
thirty-six — a period when those of our profession, who are most success- 
ful, begin its real responsibilities. 

He was then called on to apply to our forming law the maxims of the 
English jurisprudence, our birthright — the system of time-honored 
usages, adopted by a free people under popular institutions, but which 
had grown old and of difficult application to a people really but just 
clearing up the wilderness. 

If the field was great and difficult, our admiration is warmed at the 
contemplation of those who labored in it. The bar who surrounded 
the Court in that day, our honored predecessors, were men not to be 
forgotten. There was the sagacious, the complete Hamilton — the 
honest-minded Pendleton — ^Harrison, the learned, the elaborate — Hoff- 
man, that ingenious, polished master of the advocate's art — the deeply 
learned, wise, searching Riggs ; these were the bar over whom this 
youthful judge was to preside, the conflicts of whom he was to govern, 
upon whose arguments he was to decide; and coming to a later period, 
there was a scarcely less brilliant array of mighty spirits. Not daring 
now to name the living now present with us, (and long may it be be- 
fore it shall be allowed to us in this way to name them,) let me bring up 
to your view Emmet,' whose enlarged and extensive learning was 
equalled by his child-like simplicity of heart — Golden, the polite scholar, 
the speculative philosopher, the able lawyer ; also that model of all that 
is valuable in our memory. Van Vechten, whose eloquence was Cicero- 
nian, and which charmed every heart; the terse, the highly gifted 

vol.. VI. 2 
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Henry; the younger Jay, full to abounding iu every noble trait ; and 
that union of scholar, lawyer,* orator and gentleman, John Wells. These 
were the men which the times brought forth, and who reflected and al89 
^aveiui illustrious light. 

Look also at the Bench during the period of which we speak. The 
ingenious, polished Livingston ; the sound and judicious Kadcliffj 
Thompson, the honest, steady and staunch friend of all that was true 
and jusi; Van Ness, the accomplished man of genius ; Piatt, tbe sedat(f| 
the sober-minded ; and last, him, who in every trait and lineament, ia 
every part and member, was every way a giant, Spencer. With these 
associates^ as competitors and coadjutors, did Judge Kent dispense 
justice. To whom of them all was he unequal ? 

Shall we apeak of bis learning in the Common Law, of his researches 
in the Commercial Law of continental Europe, of his profound views of 
the Constitutional and Organic Law of our own country ? — They are too 
well known to you all for me to name them now. They called for 
power of the highest order, and proved the greatness of the man. 

Elevated to be Chancellor, he found the law of Equity in a great de- 
gree unestablished. Here was a position indeed of trial. He was aided 
by no jury, to take from him the responsibility of deciding on facts and 
intentions. He had no associates on the Bench to share with him the 
burden of his high responsibility. His rule of judgment was to be the 
discretion of the good man ; not of any one good man, but of that ideal 
excellence in humaa nature, the dictates and promptings of which are 
the basis of Equity. 

How well did his qualities of heart now stand to his service I In our 
great social equbJity, it would happen that individuals of wealth, in- 
fluence and powerful comiections would almost challenge the strength of 
Justice herself. But no matter how lofty or how powerful, when &aud, 
falsehood or injustice raised an offending front, he feared not to strike; 
not only was the blow felt, but he had not stopped to bind flowers 
around the sword of Justice to ease its stroke. He declared his object, 
and did not fail to call things by the names tbey ought to bear. 

In the midst of such services, and in the meridian of his powers and 
usefulness, before his sun had began to decline, he was obliged by the 
Constitution to retire to private life. It was indeed to private life, but it 
was not from public service. He was essentially a public man — the pro- 
perty of the age he lived in. 

He now delivered those lectures which have been so justly praised. 
He now began a new intercourse with the young. To how many, now 
here, do I recall the traits of this intercourse ? How many have ap* 
preached him with the reverence and the awe which his elevated rank 
and his weighty services called forth, to wonder at the union in him of 
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the utmost simplicity wilh the greatest merit. It is said that the boy is 
father to the man ; of him it may be said that the boy and man lived to- 
gether united, to his latest years, and until death removed him from our 
affections. Of his Commentaries, their comprehensiveness of subjects, 
their minuteness, their wide reception and extended usefulness place 
them beyond our praise ] aod at the same time the grace and beauty of 
the language in which they are expressed, raise him as high as a classic 
BngKsh wrifer as their other merits place him as a jurist. 

But great as he was ad a judge, great as a lawyer, he was still greater 
as a man. Who shall describe bis extended general knowledge 1 who 
measure the kindness of his heart ? who portray his purity, his integrity, 
bis truth, his manly courage in the cause of virtue ? Living as he did, 
in the most open exposure of his heart by the frankness of his nature, 
and filling the memory of us all with anecdotes of bis conduct, who has 
ever heard, even in jest, of an impure thought or saying from htm which 
would mantle with a blush the cheek of modesty ? We may not ask 
ourselves of his truth, integrity and courage. lest we pass the possible 
conceptions of those who know him, to suppose that on these any ques- 
tion can be made. 

Nor did he rest his virtues on any base short of that of Religion. He 
cbuld not deny nor fail to acknowledge that Great Judge to whom all 
must give account. Dispenser as he was of justice among men, and so 
in spme sense representing the Great Supreme to men, he fell hie hu- 
mility before him. He openly acknowledged His name---4ie iinr^ 
servedly professed His faith. 

How great was his example t Ma^ we hot rejoice with &n honest 
satisfaction that he was of us — that in him we may reasonably indulge 
the pride that he was of our order. 

Skirveying all the effulgences of this bright ezample^ of this life 
fall of public service and of private virtues, and deeply feeling hU 
loss— yet, is it not difficult to say whether our grief that such a man 
has died be not less than our joy and satisfaction that such a man 
has lived. 

Mr. HwH Maxwell followed Mr. Lord, ia a most impresshr^ 
and beautiful address. 

The resolutions were then unanimously adopted. 

The President then named as the Committee under the fotuth 
resolution, Messrs. John Due&, Daniel Lord, J. P. Hall, and on mo« 
tkm of T. L. Wblls, Esq., the President was added to the ConMittee. 

The President named as the Committee under the fifth resolution, 
Judge Betts and Messrs. Stlvanus Miller, Ogden Hoffman, 
Benjamin D. Silliman, and J. Prescott Hall.* 

<* We u« indebted Ux the greater portion of thii Memoir and Report to the N. T. Triboa*. 
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IN ADMIRALTY. 
Befora the Hon. SAMUEL R. BETTS, District Jadg«. 

Tbb NiivoATucK Navigation Co. v. The Steamboat Rhode 
Island.— Set July^ 1847. 

A decree muBt be in coDsonance with the pleadings and proofs, and evidence out of the alle- 
gations brought forward by either party, cannot be regarded in sapport of his charge or 
defence. 

In cases of tort, if the injury complained of is admitted by the answer, the burthen is cast upon 
the defence to prove a&roatively the matters of justification or excuse set op. 

When two steamboats are running the same direction, the leading one is entitled to hold her 
coarse, and the one punning mast at her peril select one safe to her, if an attempt is made 
to pass her. 

One steamboat cannot approach another, within a distance of twenty yards, iu an atlcm[.t 
to run by. . 

The leading boat must, however, so use her privilege as not intentionally to thwart or f revent 
the; one in rear using her superior speed, but is not bound by law to accommodate her, in moving 
either ride to give more ample room to her. 

This rule equally applies to the narrow and dangerous passage in Hell Gate. The stem boatf 
cannot compel the forward one there, to make place for her, and must avoid going into the 
gate or slack or stop her speed, if she is like to endanger the one ahead. 

The direct damages occasioned by a collirion, and also reasonable demurrage for a period ne- 
sary to reinstate the injured vessel, will be charged upon the colliding boat m fault 

The material facts and circumstances of ihis case, appear in theopipion 
of the court, 

F. B. Cutting and £. H. Owen^ for the libellant. 

A. Hamilton and W. Q. Mort&n^ for the respondent and claimant. 

Betts, District Judge, — This case is presented to the court, on very 
clear and forcible arguments by the respective counsel, and by a me^ 
thodical preparation and digest ot the proois, which has most serviceably 
relieved the labors of the court in the examination of the points in 
controversy. 

The conclusion to which my mind is brought, on a careful study of 
the case, will, however, render it unnecessary to notice several particu- 
lars to which the testimony on both sides bad reference, or to discusi^ 
all the legal propositions debated between the counsel. 

A cardinal principle in admiralty proceedings is, that proofs cannot 
avail a party turlher than they are in correspondence with the allega- 
tions of his pleadings, and that the decree of the court must be in con- 
sonance with the pleadings and proofs, (Wood Civil Law, 377. 7 Crancb, 
389, Sch. Hoppett v. U. States. 1 Sumn. 390. Ware R. 61. Jenks v. 
Lewis, Ware, 367. The Wm. Harris.) 

Whatever may be the case, then, upon the evidence on the one side or* 
the other, the judgment of the court must be restrained and guided by 
Ihe allegations in issue, and if they are insufficient to maintain the right 
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of either party as established by the proofs, or the two stand in conflict, 
an amendment must be obtained, or the court will be compelled to pro- 
nounce its decision, secundum allegate et probata^ disregarding all 
evidence not brought within the fair and .reasonable scope of the 
pleadings. 

Another rule having important application to the present controversy, 
is, that in cases of tort, when the party prosecuted admits the injury 
complained of, but sets up justificatory or excusatory matters, he takes 
upon himself the burthen of proving affirmatively the excuse as lie al- 
leges it. (1 Sumn. R. 393. Treadwell v. Joseph.) 

The feature distinguishig this case from collisions usually the sub- 
ject of litigation, is, that both vessels propelled by steam,- were going 
the same direction. The collision occurred in Hell Gate, in the most 
confined and difficult part of that dangerous passage, where the boat pro- 
secuted would be compelled to cori6ne herself to a very narrow track, 
in making head against the tide, then running ebb with great force. 

There was scarcely space to permit her exercising the precaution al- 
ways laid upon one steamboat endeavoring to pass another, to keep off 
at a distance sufficient to obviate all danger of striking. 

The statute law of this state imposes a penalty of $250, on every 
steamboat so navigated as to approach or pass another ahead of it, 

§oing in the same direction, within the distance of twenty yards. (1 R. 
. 682, § 7.) 

But if the Rhode Island, in this case, rightfully or from unavoidable 
necessity, went into the gate and beyond Halleti's Point ; it is most proba- 
ble upon the proofs, that she could not have been navigaied a distance of 
twenty yards either side of the Naugatuck, without imminent danger 
of being thrown upon the Ho^sback on one side, or the Pot rock on the 
other. Very little over 100 feet would be left between her and those 
rocks, and the hazard of a slight variation in her course in stemming a 
rapid current, or failing to answer her helm promptly, Would make it 
imperative to crowd her as near to the centre of the passage as practica- 
ble, and as close to the boat ahead as she could be run. 

Should her sheer in either direction in passing a boat at that point and 
not be controlled almost instantaneously, she would incur extreme haz- 
ard of being precipitated upon the rocks closing on each side this con- 
tracted and perilous strait, especially if compelled to diverge more than 
the width of a boat from midway the pass. Indeed the defence, in a 
good measure, is placed upon the assumption that the Naugatuck was 
overtaken by the Rhode Island at a point, where it was then impossible 
to pass her without encounter, by any movement or exertion within the 
power of the Rhode Island. 

The collision having then occurred by the act of the Rhode Island, 
either in running against the Naugatuck, or being so placed that the 
Naugatuck was inevitably driven upon her, the answer undertakes to 
show that the event was without fault on the part of the Rhode Island, 
and is ascribable to the negligence, want of skill or blnmeable conduct 
of the Naugatuck. 

To this end, after replying speciticatly to the allegations of the libel, 
by direct or qualified denials or admissions, the answer proceeds to set 
forth affirmatively the facts of the case constituting the defeace. tbQ 
claimants intend to maintain, 



It THE NElll^-lfORK LBGfAL OBSERVER. 

V. S. District Court. — ^The Naagratack ^ arigation Co. ▼. The Steamboat Rhode Island. 

_ — —— J ' - 

The specffic issues so far admit the libellant's right of action, as to 
ihipose on the claimants the necessity of avoiding it bf establishing the 
eiccuses pleaded in the answer. 

The case made by the claimants is spread out in articles 13, 14, 15*, 
16, 17, 18, 19, 20, 21 and 22 of the answer. 

After some introductory statements in respect to the management of 
the Rhode Island, it is asserted in articles 16 and 17, that the masteV 
pilots and mariners engaged on the look-out on board the Rhode Island, 
when she was abreast of the ferry ^ saw the Naugaluck about midway 
of the gate, between Hallett^s Pomt and the Hogsback rock, heading 
the course for vessels passing through the gate, moving very slowly and 
m a position where it would be impossible for the Rhode Island to pass 
round to the northward or larboard side of her, without imminent danger 
of being swept or forced upon the rocks on that side, and they determined 
to pass on the starboard side, to the southward of her : and in respect to 
this particular position of the Naugatuck, the answer, (article 23) avers, 
the Naugatuck might have prevented the collision, by continuing on her 
then course without diverging, as it was her duty to have done. 

The answer then asserts, (articles 6, 17 and 18,) that the Rhode 
Island, in hugging close to Halletl's Point, for the purpose of avoiding 
the Naugatuck, and passing on her starboard side^ struck ihe force ot 
the Current, and was carried off a considerable distance towards the 
opposite shore, and just as she struck the true tide, the Naugatuck 
altered her course, steering more across the current, or to the south- 
ward, and in so doing, was brought in a direction tending directly across 
'the track or course the Rhode Island was taking, which movement 
rendered it impossible for the Rhode Island to do any thing effectually 
to avoid a collision. 

In article 19 it is alleged, that the master of the Rhode Island, seeing 
that a collision would take place by the change of the course of the 
Naugatuck, promptly stopped the engine of his boat, and when the boats 
came together, the engine was at rest. The collision was with consi- 
derable violence, the Naugatuck bearing upon and across the bow of 
the Rhode Island, and in contact with it a little abaft of midships 
of the Naugatuck. 

The answer further proceeds to charge what was incumbent oa 
the Naugatuck to have done, and what she had power to do, under 
the circumstances, in prevention of the collision, and asserts, (article 22,) 
that she would have completely prevented it, by continuing on her 
course without diverging until the Rhode Island bad passed ; and 
that her helm might have been slightly starboarded, and sufficient 
room afforded the Rhode Island for passing her, but in opposition to 
so doing, her course was so changed and altered through unskilfulness 
and bad management, as to bring her towards and upon the Rhode 
Islandi whereby the space which had existed for passing with entire 
safety was obstructed and occupied by the Naugatuck. 

The answer throughout in its allegations, in reply to the charges of 
the libel, and its affirmative averments, takes (he ground that the fault 
of the collision was upon the Naugatuck, in oniiiiiug, in two particu- 
lars, to do what was incumbent on her to have done under the circum- 
stances ; first, to have edged up along the northerly side of the passagei 
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thus opening it broadly to the boat in her rear ] or, secondly, to have 
held her course in the middle of the stream, as she had it, when the 
Rhode Island struck the true tide or current ; and in furthermore 
adopting the unjustifiable and dangerous movement of running across 
the bow of the Rhode Island, after the latter had approached so near 
that it had become impossible then to extricate her from the conse- 
quences of that improper movement. 

Whatever judgments the various witnesses produced by the claimants 
may Have expressed respecting the position and movements of the Nau- 
gatuck, and in derogation of her proper navigation, anterior to the time 
me Rhode Island was thrown off from Hallett's Point by the current, 
and struck the true tide, cannot avail the defence further than they com- 
port with the allegations of the answer. It is the case made by the 
answer, which the libeliants are called to combat, and not that which 
may be presented by the proofs when variant from or out of that stated 
in the pleadings. 

The claimant must, accordingly, justify the conduct of the Rhode 
Island, in view of the position and actings of the Naugatuck as admit- 
ted and averred by articles 6, 16, 17 and 18 of the answer. She is by 
them placed about midway of the gate, between Hallett's Point and the 
Hogsback, moving very slowly, and heading the course for vessels 
passing through the gate. 

This position and course of the Naugatuck she could rightfully 
maintain, and the Rhode Island had no privilege or power to compel her 
to change either, or to interfere with her in them. 

The law will not justify a vessel ahead varying her course or taking 
measures, not indispensable to her own safety, to check or embarrass 
another vessel attempting to pass her. The water-way is alike common 
to both. But most clearly in reason, as well as upon principles of fixed 
law, the pursuing boat had only the privilege of such water-way as is 
not occupied by the leading one. That path is closed to her — and the 
penalty denounced by the State law for so impinging upon it as to 
menace danger to the boat occupying it, is only giving precision to the 
general principles of maritime law, by giving the nearest allowiAIe 
point of approach, and settling the consequence of a violation of the 
rule. (I Rev. Slat. 682, i 7. Pardessus Cours droit Com. § 663.) 

The approaching vessel, when she has command of her movements, 
takes upon herself the peril of determining whether a safe passage re- 
mains for her beside the one preceding her, and must bear the conse- 
quences of misjudgment in that respect. The law extends no immu- 
nity to the one possessing the greater speed, and so far from encouraging 
the exercise of that faculty to its utmost, cautiously warns and checks 
vessels propelled by steam against an improvident employment of speed, 
80 as to involve danger to others being stationary or moving with less. 
(8 Law Rep. 275. 2 Wm. Rob, 1. The Rose.) 

XJadoubtediycircumstancesmay occur, in which the leading vessel is 
bound to make way for the one pursuing her ; such as two sailing 
vessels, under a gale of wind, in a narrow passage, and the rear one 
running up with most velocity, it would be the duty of the one ahead 
to give way, so far as she could consistently with her own safety, 
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in order to prevent disaster from the unmanageable condition of the 
other. 

So far as a predicament of that character has been noticed by the 
courts, it seems to be held, that both vessels going free, it is the duty of 
the leading one to give way, and for the one in pursuit to pass under 
her stern. (1 McCord, 360. Marsh v. Blythe.) 

If those considerations amount^ to a maritime rule, the claimants in 
this case would not be benefitted by it ; for upon their allegations, the 
Naugatuck was attempting the manoeuvre of keeping away, so as to 
bring the Rhode Island under her stern, and the Rhode Island adopted 
the course counteracting that effort. But, in my judgment, steam-boats 
having the power to slack their speed, and keep back from a vessel 
moving ahead with less velocity, are not entitled to exact from the 
other any thing more than to hold her own course, or not to select and 
keep one calculated to thwart and impede efforts of the one approaching 
to pass, when another course equally safe and conveuient is open to 
her. 

I think moreover that the claimants having a full knowledge, (ad- 
mitted by their answer,) of the position and course of the Naugatuck, be- 
fore making the attempt to pass her, are chargeable with the consequences 
of the movement, unless they have shown that movement had become 
inevitable, from no fault imputable to them, and consequently that the 
injury was unavoidable, or that the Naugatuck suddenly deviated from 
her course and threw herself across their track. 

If there was real danger to the Rhode Island in taking a course nearer 
the Hogsback than the middle of the passage, she had no right to force 
that risk or danger on the Naugatuck, for her own ease or safety ; for 
no testimony has made it clear that a small boat, with merely sufficient 
power to hold her way against the ebb, though steering with greater 
ease, could yet edge the rocks or veer about between them, by taking the 
tide on one bow atrd the other, with more security than a large one, hav- 
ing also in aid, on an emergency, steam force enough to drive her with 
high speed through ah opposing tide. 

The Rhode Island was unquestionably navigated skilfully and pro- 
perly, on the assumption that there was room for her to pass the Nauga- 
tuck to the starboard side. She made her turn at the proper place to 
head the tide, and doubled Halletl's Point with great judgment and 
skill : but notwithstanding the strong asseveration of one of her pilots, 
and the opinions of other experts upon the facts stated, that she had no 
course safe for herself and passengers, after arriving at Flat Rock, but 
to press on to leeward of the Naugatuck, whatever peril such movement 
might bring to the latter, and to keep ahead with full power of steam, 
there is, in my judgment, a decided preponderance of evidence against 
those opinions, and it stands proved, beyond all fair question, that her 
speed might have been slacked to the degree, that only enough should be 
used to hold her against the tide ; or that she might have been stopped 
and even anchored, or if imperatively necessary, been brought round 
into the ship channel and headed back towards New- York, without ad- 
vancing to the place where the Naugatuck was moving. Nor is it made 
by any means clear upon the proofs, that the Rhode Island herself would 
incur a less danger in running ahead on to an object moving in the mid- 
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die of the passage than to go under its stem ood between it and the 
Hogsback rock. The latter might be a critical and peiiloua movement 
for ber, if she was compelled to run north of midway the gate, but some- 
thing rooie than a presumed and probable danger, however imminent that 
might be, should be established, to justify a court in pronouncing thai 
a hMLvy steam ship, may be plunged at the top of her power and speed, 
directly upon a light vwssel in the middle of Hell Gale, rather Chan at- 
tempt a passage under her stem and verging towards the rocks above. 

The notion imbibed and avowed by one of the pilots, that under like 
emergencies, he would drive the Rhode Island ah^ with her fall 
power, should the gate~way be full of vesaels, if really well founded, 
would mnder navigation through that strait alacmingly perilous to liib 
and property. 

Could such be the maritime right guaranteed, a boat about to enter the 
gate, the government would be compelled to interdict, under penalties 
which could not be encountered, the attempt of steamboats to crowd into 
the passage, whilst it was occnpied by other vessels. 

The idea is however totally unsupported by law, reason or usage. No 
principle can be deduced from either source, justifying a steamtKiat un- 
der one class of circumstances, placing herself in a position to inflict in- 
juries upon other vessels at a particular point, which does not protect 
her, to the like degree in every place where she may be voluntarily 
navigated. 

Upon tke sta^teraent in the answer that the Naugatuck, as the Rhode 
Island came lo the ferry, was about midway of the gate, between Hal- 
leU's Point and Hogsback rock, heading the proper course for vessels 
passing through the gate, the Rhode Island would stand without ex* 
cuse in crowding upon that track so as to interfere with her, unless the 
claimants hi^ve succeeded in proving that the Naugatuck deviated from 
that course in a manner to produce the collision which ensued. 

This, the answer asserts, and it is claimed to be supported by the tes- 
timony of Christopher Mason and Stephen and Samuel B* Manchester. 

The two Maochesters, captain and pilot, when the Rhode Island was 
abreast of Hallett's Point, observed the Naiugatuck hauling to the south- 
ward, over towards the south shore. Their attention was directed to 
this, by the second pilot saying the Naugatuck was running across their 
bows. 

Mason the second pilot, testifies, timt when the Rhode Island struck 
the tide at Hallett's Point and began taking her sheer, he spoke to the 
captain and told him the Naugatuck was coming directly across their 
bows. He says, the Naugatuck kept her course across the bows of the 
Rhode Island until she struck. 

The first notice the persons at the wheel of the Rhode Island, direct- 
ing her movements, thus appear to have had of the course of the Nauga^^ 
tuck and of the danger of the collision, was at Hallett's Point, and after 
she was surging off by force of the tide, towards the north side and 
into the track of the Naugatuck. 

But JKIr. Schuyler, a most intelligent witness, particularly experienced 
in tfiis navigation, and who at tlie time was alarmed at the position of 
the two boats, and was carefully watching their movements, says, as he 
passed flood rock, he observed the Naugatuck just straightened up in 
the true tide, half-way across the gate and taking her course toward 

VOL. VI. 3 
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the south shore, and knowing that the Rhode Island could not go north 
of her without danger of the Hogsback, be expected to rub her dosoi 
and walked forward to see the result. The Rhode Island had not' then 
struck the true tide, and the Naugatnck did not appear to alter her 
course at all, but was edging towards the south shore. 

Upon the just consideration of this testimony, it is plain that the an- 
swer is not supported in its representation, that the collision was caused 
by a change of course, made by the Naugatuck, after the Rhode Island 
bad reach^l Hallett's Point. 

The master and pilots cannot assert it, for they were paying no at* 
tention to the movements of the Naugatuck after she straightened in 
the true tide, until their boat was found to be driving rapidly into her 
track, and then they supposed the proximity was occasiond by her 
sheer upon them ; and Mr. Schuyler proves the contrary, as he observed 
her bearing southward at flat rock, and noticed that she did not after- 
wards change her direction. 

But the proof from the master and pilot of the Naugatuck is explicit 
and positive, that her course was not varied south at all after she 
straightened in the true tide. 

This testimony would be the most reliable if it stood in conflict with 
that from on board the Rhode Island, because these witnesses speak of 
their own acts in navigating the Naugatuck, facts which, it is not to be 
supposed, they misunderstood, or had forgotten, whilst the others give 
their opinion and judgment of her steering. And in respect to this, it 
is to be pbserved, that the latter witnesses are placed on a moving ob- 
ject, going with great velocity, and forced by a powerful tide out of a 
right line, obliquely upon the Naugatuck. They would thus lose the 
power of distinguishing accurately between their own movement and 
that of the other vessel, and would naturally regard their approach to 
each other promoted by a seeming bearing of the Naugatuck upon 
them. 

This discordance between the inferences and judgment of one class 
of witnesses, so formed, and the statement of facts by those knowing 
them, as they actually existed, showing such conclusions and infe- 
rences to be inaccurate, is not to be regarded a conflict of evidence, in 
any way putting in issue the veracity or intelligence of the respective 
witnesses. 

Another fact is established by the testimony of Wheeler and Curtis, 
pilots of the Naugatuck, which shows that error of judgment under 
which the course of the Rhode Island was determined. They say the 
propeller came to in the right tide, with her helm midships nearer the 
south than the north shore of the gate ; and they and Capt. Osborn all 
state she was on her true course, just brought into the tide, on an even 
helm, when the Rhode Island took her sheer at the Point, and was dis- 
cerned coming upon her, and the course was not altered except by the 
efibrt to bear up as the Rhode Island came on her. 

Upon the supposition tliat the propeller was in the middle oi the 
gate, Mr. Schuyler considered the Rhode Island must rub close in pass- 
ing, and that her whole power of steam was necessary to carry her to 
starboard. 

Manchester, the pilot of the Rhode Island, testifies that he observed 
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the Naugatnck straightened up, before he got to flood rock, and then 
supposed she was pretty welt over to Hogsback. 

Ciapt. Manchester states, that he saw her from the same place, about 
midway of the gate; she seemed straight in the tide, and going round 
Negro Point, (which is on the north shore ;) and he apprehended no 
danger of collision from that position of the propeller. He first dis* 
oemed the danger at Hallett's Point, when he discovered her heading 
over towards the south shore, and, as he judged, nearly for the south 
side of the Pot. 

Christopher Bfason, the second pilot, also noticed the Naugatuck from 
flood rock — saw her straighten her course, heading directly through 
the gate, and, as he thought, to the northward side of the Pot, and 
about the usual' distance from it, to head the tide. 

These witnesses, accordingly, were managing their boat under a 
misapprehension of the true position of the Naugatuck, and under the 
sunposition that the passage-way was open to them on her starboard 
side. 

Notwithstanding the rash and startling declaration of Manchester, the 
pilot, that he should not have stopped or slowed his boat between 
Flood Rock and the Point, if he had known the actual course of the 
Naugatuck, and should not slow her at that place, to put her in danger, 
to avoid running over forty thousand propellers, the conduct of the 
master on the occasion falsifies the ridiculous bravado, and shows that 
he knew it to be his duty to slow and stop his boat, in the midst of the 
current, the instant he became aware of the hazardous proximity of the 
two. 

The misjudgment of facts on board the Rhode Island, was no way 
induced by any improper act or omission on board the other boat, and 
the claimants accordingly are rendered by law responsible for its conse- 
quences. , 

It is to be also remarked that a verv slight slacking of the speed of 
the Rhode Island, would have avoided the disaster ; as although, on 
Mr. Schuyler's estimate, the engine was checked only twelve seconds, 
tlie boats were so nearly separated, that the collision occurred aft of 
midahipB of the Naugatuck. 

This was leaving the Rhode Island under the momentum of d full 
head of steam ; it is accordingly palpable that, if she had been run 
from Flood Rock with only the power necessary to her perfect safety, 
the Nauffatuck would have been entirely out of her track, when she 
leoovered her sheer in the gate. 

Upon these views of the case, the following decree will be entered 
therein: 

" The cause having been heard upon the pleadings and proofs in this 
case» and the arguments of the respective advocates thereon being 
carefully examined and considered, and it appearing to the court that 
the collision in the pleadings mentioned, was occasioned by the neg- 
lect, want of due precaution and care on the part of the steamboat 
Rhode Island, and those conducting and managing her, and the libel- 
lants were guilty of no omission or misconduct leading thereto, it is 
considered by the court, that the steamboat Rhode Island is liable for 
the damagee occasioned thereby : ,. ,.r „ 

Wherefore, it is ordered and decreed by the court, that the HbeUmits 
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recover the dnuMUgfk by them susteiiHid bymeatis of the Ff«>»«*» »«** 
that the steamboat Rhodfe Island be oondenmed tliefefore wtui cosu to 

lie taxed. 

It is further ordered, that Itte neferred to a comtniesiooejf to vnqmre 
into, and asoettain the dtmagcis stistained by the libellants thereby, and 
for the loss of 4*ie tiiae of their propeller whilst necessarily delayed in 
receiving repbite therefor, and report to the court with all cdnvenient 
speed." 



^hn 



Sit^S9 



Snno%cAt'^ (Eotnrt. 
[Nm- Ytn-k Cittf.] 

Befor* tb« HononMd CHARLES MoYEAN, Sorrognto. 
In TKE AfATl^Eft OF THE FWAL ACCOUWriNG OF THE ExECt^TOES 

OF SarAh Deal, dbcbasbd.— 24/A May, 1847. 

The non-e^^nee 9f a epecific legacy in specie at tbo time of tfie death of the losUlor, is mi 
ademptiou of the loifacy. ^. w.j , s i% ^ ^ 

Where a huaband who le a ftither or ia Jn loco parentis, gives his child a le^cy, and aaetwardu 
makes an advaAcemeat, ^ch legacy h ciorfdered a pt^rtUm an^ the advancement is a salts. 
faction or ademptios of the lepwy jpra tmtQ, Xt is otherwise when such relvtion dees net 
exist Whei» a teeUtor m bis will cUrecU Uiat such future advancements as he shall make 
to the legatee shall be deducted' from his legacy, such deduction will be made, whether the 
legatee be a child of the tesUtor or not. 

The testatrix Made a o6Avc\[ to ^er will/in whteh she made the provwDB, tk&t if she should 
make any advances to h^r ^ffftteuDs, or incut any liability which should be paid \fy Iwr or her 
estate on account of such liabilities, the sum thus paid and hiterest thereop, -should be de- 
ducted from the legacy of ffUn ftr' Whdb eubh liability Wite facnn*d, and after ttmkhiglfte 
codicil, she made two notes, amounting in the aggregate to $900, and delivered tbMa'tOfs 
legatee as a j^reient, who negotiated ibem and tboy were paid by the eiecutore :— Held Jhat 
the liability thus incurred was the liability Intended by the testatrix, and that the amoiupt paid 
on account of such liability was the measure of deduction prescribed by the will to be applied 
tt) the legacy of the (egaiee'fbr ^o^ benefit \i was Incurred- 

By a codicil annexed to her will, bearing date the 26th August, 1848, 
the testatrix dectaredj '^Iti all ^ases where I have made any advances and 
ittcurtfed any liabilities, or shall hereafter make any advances or incut 
any liabilities.^ for atly of my legatees in said will, th^ legeeiee or 
shares of my estate so bequeathed to said legatees respectively, sh«tll be 
charged with the repayment to my estate of such advances with the 
interest thereon, and of the money which shall be paid by me or by 
my estate on account of such liabilities, with the interest thereon, and 
the same shall be deducted from said legacies respectively." 

After making said cddicil, t^he made at different times two negotiable 
promissory ttotes, one for ^5U0 and the otiier for $400, and delivefed 
them to S. D. Mote, her grandson, and a legatee in the will within the 
meaning of the' codicil. The notes were negotiated at>d were outstand- 
ing at her death, and have been paid by the executors. Motttsia/e* 
siduary legatee with others, l^he executors now ask to have the sums 
paid by them in diseharge of the said notes, dedcioted from th«ieney 
or share of said Mott as legatee. This is resistisd on the 'befovlf of the 
iis^tee, on tbe ground that the teetetrix, when she /gave thesenot^' to 
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the legfilee, intended that they should not be an adempti<» or satisfiu)- 
tkm of the legacy. 

MoCt, the legatee, was examined as a witness on the hearing on the 
call of the executor, (he having assigned his legacy.) He testifies in 
substance, that the testatrix in person, delitered the notes to him as pre- 
seots at the different periods at which they -were dated, nothing 
was said about tbe will or the codicil, or was there any thing else said 
or done, indicating her design or purpose, except that they weie pre* 
sents from her to him. 

Smith Barker and W. jSWtman, for the executors. 

Van Voarhis and E. Sandford^ for assignee of legatee. 

The iduRRooATE — When a testator bequeaths to a person his gold 
watch, presented to him by a particular person,, or his gray horse or a 
chattel interest in a partictilar lot, and previous to the death of the tes- 
tator he shall have sold the watch, or the horse shall have died, or the 
lease shall have been surrendered, the legatee will take nothing. He 
is a specific legatee, and it is essential to the perfection of his title, that 
the thing bequeathed, shall remain in specie as described in the will, 
otherwise the legacy is considered as revoked by ademption. (2 Williame 
&H Executors^ 946. Walton v. Walton^ 7 Johns. Oh. Bep. 262.) This 
is not such a case. 

A legacy in courts of equity is also adjudged to be adeemed when 
made by a father to a child, where the father, after making the will, 
makes an advancement to the child. This was so adjudged not onfy 
iti cases where the advancement was larger or equal to the {egacy, but 
also where less. This was an ademption or satisfaction by iroplicationi, 
without any expression or direction in the will, that such ad?ancemeot 
afterwanjs made, stiould be in satisfaction of the legacy. The distinction 
was th\9^ wherea father by will gave a legacy to a child, it was deemed 
to be a portion, although not declared to be so in the will, because it 
was a provison by a parent for his child, and if the fiither afterwards 
advanced a portion for that child, such advancement was an ademption 
or on ademption pro tanto of the l^acy. (2 WUliams on Ex. 956.) 
This rule applies not only to parents, but also to a testator who is in loco 
parentis. The father and mother, and grandfather of Mott, were dead, 
and the testatrix was his grandmother. I think, that she nmy be con- 
sMered loco parentis within the rule. Assuming the fact to be that she 
is within the rale, then an advancement made by her after the will was 
made, would be an ademption and satisfaction of the legacy pro tanto 
by the mere force of law independent of the direction in the codicil. 

However artificial and harsh the doctrine xmy be which adjudges such 
a legacy or 'portion when made by the parent to a child, so as to satisfy 
k'by a subsequent advancement, it is natuml and proper enough that 
such a deduction should be made when the teetator provides it shall be 
done in the will itself. The rule is different where a legacy is made 
by a person to a person who does not sustain towards each other the re- 
lation of parent and child, it is then considered a bounty, and an ad- 
vancement is not a presumptive ademption, but is as true in this case 
as in the former, that where the testator declares in bis will, that such 



THE NEW.YORK LEGAL OBSERVER. 



Snnogftte's Court — In the matter of the final aeeonntingr of the Exepaton of Sarah Deal. 

future advancement shall be a satisfaction of the legacy, it is a satisfac- 
tion. It follows in this case, that whether the testatrix does or not sus- 
tain the parental relation to the legatee if this gift be an advancement, 
its amount is to be deducted from the legacy of Mott. 

It is, however, contended, *that the present of these notes are not an 
advancement within the meaning of the term as used in the codicil. 
Admitting that the testatrix is in loco parentis, and that a gift or a 
present is different from an advancement, and that by force of that dif- 
ference, the making the legatee a present of these notes was not a por- 
tion ; it would make no difference in this case, for the term liability is 
of such definite meaning as to admit of no doubtful construction. But 
I am not prepared to make such admission. The term advancement 
and portion have not the same meaning, for when an advancement is 
made to a person other than a child, it is an advancement but not a por- 
tion, but is a mere bounty, a gift or a present, which are all wordis of 
the same meaning. 

The will however provides, also, that if she should after the making 
of said codicil incur any liability for said legatee, that the money paid 
by his or her estate on account of such liability with the interest there- 
on, should be deducted from said legacy. That these notes and lia- 
bilities cannot be denied, that she incurred such liability for this legatee 
is not denied, but the argument is, that the notes being presents are not 
an advance ; but the argument to be made available ought to go farther 
and include within it the proposition that the/are not liabilities. The 
fact that these notes are a liability is indisputable ; that they are a lia- 
bility within the meaning of the testator, could only be questioned on 
the ground that they were for a valuable consideration, in which case 
the liability would be incurred to the legatee aud not for him as ex- 
pressed in the will. That the notes were a present to him was the 
very proof that was required to show that the liability of the testator 
' to pay them was incurred /or him. Had the testatrix said to him " here 
is $500 in money which 1 make a present of to you," the case would 
admit of the criticism that this present was not an advancement but 
liability^ is the very term which signifies the thing that exists here, and 
this case is no more open to criticism than would the case be if the 
testator had given the legatee five hundred dollars and said I make this 
advancement to you. Although a present of money may in the case 
mentioned be not an advancement ; a present of the notes leaves the 
note still a liability ; that is, it is a liability although a present, and the 
testatrix in the codicil, in the most marked and emphatic terms, ex- 
presses the difference between an advancement and a liability incurred ; 
and she says as emphatically, that for any liability incurred by her for 
a legatee and which should be paid by her or her estate, the amount of 
such payment should be deducted from the share of such legatee. That 
is this case, aud it cannot be tortured by any possible construction 
into any thing else, so as to prevent its being the measure prescribed by 
the will of deduction from the share of the legatee. 
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in (S^l^antttQ. 

Beforo the Vice-Chaneellor of England. 

Walsh v. Trbv anion.— 27^A Aprils 1847. 

CONFIDENTIAL COMMUNICATION. 

Demnren by a wiUimb (a solieitor) on the ground of profenional prmlege to each parte of 
intenogatoriea as required him to produce certain correspondence and docuiftents overruled, 
the demurren containing no diatinct allegation that euch correspondence waa in itself con- 
fidential, or that the documenta contained mattera of confidential oommnnioation with ro« 
fefence to the mbject of the partieular inteiiogatory aa between the witneai and partionlar 
dientc. 

This suit was instituted for the purpose of rectifying the settlement 
made in the year 1827, on the marriage of John Charles Bettesworth 
Trevanion and Charlotte Trelawny, as to the estates comprised in it. 
The solicitors engaged in the preparation of the settlement, on the 

Eirt of Miss Charlotte Trelawny and her mother, Mary Trelawny 
rereton, were Messrs. J. <k W. Burley, one of whom, Mr. John Burley, 
was examined as a witness for the plaintiffs in this suit, and the follow- 
ing interrogatories were some of those exhibited to the witness : — Fif- 
teenth interrogatory. Was there any correspondence, and whether or 
not in writing, in reference to the settlement to be made on such mar- 
riage on the part of the said John Charles Bettesworth Trevanion and 
John Trevanion Purnell Bettesworth Trevanion, (father of John 
Charles Bettesworth Trevanion), or either of them? If yea, produce 
the same and identify the same, and let them or it be marked, if not 
already marked, as exhibits or an exhibit in this cause, and state of 
whose handwriting the same respectively are or is, as you, for any 
and what reason, or by any and what means, know or believe. Seven- 
teenth interrogatory. Was there or not any, and if yea, what corres- 
pondence in writing between any persons or person, and whom, in 
relation to the said Exhibit Z, or the property therein contained, de- 
scribed or referred to, after the said exhibit had been written. If yea, 
produce the same, and if produced by or to you, identify the same, 
and let them or it be marked, if not already marked, as exhibits in this 
cause, and state of whose handwriting the same respectively are or is, 
as you, for ajiy and what reason, or by any and what means, know or 
believe. 

To so much of the fifteenth and seventeenth interrogatories, as called on 
the witness to produce any correspondence in writing, with reference 
to the settlement to be made on the marriage of John Charles Bettes- 
worth Trevanion and Charlotte his wife, on the part of the said John 
Charles Bettesworth Trevanion and John Trevanion Purnell Bettes- 
worth Trevanion, the witness demurred, so far as regards the production 
of any letters he received with reference to the aforesaid matters from the 
said Mary Trelawny Brereton and Charlotte Trelawny, or either of them ; 
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and for cause of demurrer, said that such letters do not refer to any par- 
ticular estates to be settled on such marriage ; and that he received such 
letters in his character of confidential solicitor to the said Mary Tre- 
lawny Brereton and Charlotte Trelawny, and he therofore submitted to 
the court as to whether he ought to produce the same. 

Twenty-ninth interrogatory. Are, or is there or not in your posses- 
sion, custody or power, any books or book, papers or paper, containing 
any entries or entry relating to or connected with the settlement made, 
or intended to be made, on the part of the said John Charles Bettes worth 
Trevanion and John Trevanion Purrell Bettes worth Trevanion, or either 
of them, on the marriage of the said John Charles Bettes worth Tre- 
vanion with said Charlotte Trelawny. If yea, produce and identify the 
same, to be marked as exhibits or as an exhibit in this cause, and point 
out each and every such entry to be marked as an exhibit in this cause. 
To whom did and to whom do or does, such books and papers, book 
or paper belong, and by whom were or was the same kept, and from 
whose custody or possession are the same respectively, or is the same 
produced. Of whose handwriting or respective handwritings, are or is 
each and every, or any or either, of such entries respectively, as you, by 
any and what means, or for any and what reason, know or believe, and 
where and when, and on what occasions or occasion, were they re- 
spectively, or it, made. 

To so much of the twenty-ninth interrogatory as required him to 
produce and identify the books or papers, containing any entries or en- 
try, relating to or connected with the settlement to be made on the part 
of the said John Charles Beltesworlh Trevanion, and John Trevanion 
Purnell Bettesworth Trevanion, or either of them, on the marriage of 
the said John Charles Bettesworth Trevanion with the said Charlotte 
Trelawny, and to the close of the said interrogatory, the witness de- 
murred, and for cause of demurrer said, that the said book or ledger 
contained particulars of confidential matters between himself and his 
clients ; and he submitted to the court whether he was bound to produce 
the same. 

Stuart and Beavan, in support of the demurrer, cited Carpmaet v. 
Potrw, (1 Ph. 187.) Herring v. Clobery, (1 Ph. 91,) in order to show 
that such communications were confidential, and that the witness ought 
not to produce them. 

BetheU and Willcockj on the other side, maintained, that there was 
no distinct allegation on the demurrer that these letters were confiden- 
tial, or that they were made in this business. {Dufin v. Smithy cited 
1 My. & K. 109 ; see Parkhurst v. Lowten^ 2 Su. 202 ; Jones v. 
PugA, 1 Ph. 96.) 

Stuart^ in reply, read a passage from the witness^ answer to the 
eighth interrogatory, in which the witpess stated that he was employed 
as solicitor by Mrs. Brereton and Miss C. Trelawny in the business, and 
contended, that all communications between a solicitor and client must 
be confidential. [Vice-Chancellor. — Suppose Mrs. Brereton had said, 
" Tou will communicate this letter to Mr. Trevanion ?"J Still prima 
^ade, the letters are confidential. This demurrer, being merely the 
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Statement of the witness, should not be construed so strictly as a re- 

gular demurrer to a bill prepared by counsel. At all events, we may 
ave leave to amend the demurrer. {Strathmore v. Strathmore^ 1 
DaiL Ch. Pr. 926.) 

Yice-Chancbllor. — ^Tbe witness should have shown, that accord- 
ing to his construction, the subject of the communications was altogether 
confidential. The only question is, whether he has sufficiently stated 
that in these two demurrers. Now, what does he say : — *' To so much 
of the fifteenth and seventeenth interrogatories as call on me to produce 
any correspondence in writing with reference to the settlement, d^., 
I demur, so far as regards the production of any letters I received with 
reference to the aforesaid matters ;" which is one way of giving a par« 
tial discovery ; he says, " Such letters do not refer to any particular es- 
tates to be settled on such marriage, and I received such letters in my 
character of confidential solicitor." That may be true, and yet these 
letters may not be at all confidential in themselves. It seems to me 
that he has failed in showing that such letters were themselves confi- 
dential. I think that is a fatal defect, when this statement is made the 
ground work of an objection to answer. Then, as to the twenty-ninth 
iiiterroffatory, he says, *^ The said book or ledger contained particulars 
of confidential matters between himself and clients.'' He does not sny 
that they contained matters of confidential communication, with refer- 
ence to the subject of this interrogatory, as between these two ladies, 
or eiiherof them, and himself. (See«fcA<s v. Pugh.) Demurrers over" 
ruledj without prejudice to the witness detnurrinff again. 



l)Ut'^<Kl)amtUor*B €ottrt 

Befim eiR KNIGHT BRUCE, Vioe<<»itiwtUsr. 
McNeill v. Williams.— 22 January^ 1847. 

PRACTICE — INJUNCTION — COPYRIGHT. 

In «Mea of conterted copyright, the court ia diapoted rather to roatrict than iiicraaaa tho 
Damber of caaoa in which it interferea by iujonction, before the ealabliahment of the lofpit 
title, and it will give great weight to the eooaideratioa of the quealioM, wbleh elda w mam 
likely to auffer by an erroneoua or hasty jadgneat, ud tlie prejadicial affeoi tho iiOS*MtiiNI 
may haye on the trial of the action. 

The motion for an injunction in this case was heard on ihe 14lh and 
2Ut Deceraher, 1846, and was now renewed. The moiion was to re- 
strain John Williams and W. E. R"st, publishers, and M. B. G. Hnghcs 
and W. J. Hughes, from selling or disposing of a book entitled, " Com- 
prehensive Tables for the calculation of Earthwork as connected with 
Railways, Canals, Docks, Harbors, &c.," being the work published by 
John Williams & Co., and to restrain them from printing, publishing, 
selling or disposing of any other book, publication or work contuiuiiig 
any calculations, arithmetical results or figures copied or token from the 
work of Sir J. McNeil, the plaintiff, entitled •• Tables for calculaimg the 
ToL. ru 4 
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cubic quantity of Earthwork in the cuttiDgs and embankmenU oi 
Canals, Railways and Turnpike roads. 

Bacon and Renahaw^ for the plaintiff, insisted that, from the sevea 
errors in the calculations of the plaintiff having also found their way 
into those published in the defendant's book, it was abundantly plain, 
that the former had been made use of in an improper and piratical man- 
ner. It was scarcely possible to conceive that such errors should oc- 
cur in both works, in the midst of such a number as 7000 calculations. 
The originality of the work of the plaintiff was this, that he had prac- 
tically carried into operation the theoretical suggestions of Dr. Hutton. 
The plaintiff in his affidavit said, that the plan pursued by him in mak- 
ing his calculations, was an adaptation to calculations from earthworks of 
the prismoidal formula, such formula being a mode discovered and sug- 
gested by Dr. Hutton, for ascertaining the cubical contents of bodies of 
a prismoidal figure, and that such calculations had been used by the 
plaintiff in his business before he published his work. Had the de- 
fendant confined his proceedings to the extent his affidavits swore he 
bad, namely, had he made the calculations in question, the plaintiff 
would have had no right to complain ; the plan of Dr. Hutton, was as 
open to him as to the plaintiff. [They cited Wilkifis v. Aikin^ (17 Yes. 
422. Mathewson v. Stockdale, (12 Ves. 270.)] 

Teed and Nevinson read the affidavits filed by the defendants, swear- 
ing positively, that the calculations had in reality been made by the 
author, and had not been copied from the plaintiff's book. The seven 
errors complained of, were merely the result of accident. Moreover, the 
defendant's work contained seventy errors which certainly did not ap- 
pear in the plaintiff's book, so that it was plainly demonstrative that no 
copy had been made of the plaintiff's calculations. The court would 
not grant an injunction unless the legal right of the plaintiff was very 
strongly shown, and that legal right was most questionable |in the pre- 
sent case. Spottiswoode v. Clark^ (10 Jur. 1043. S. C. ante 142.) 

BacoTif in reply. 

Knight Bruce, V. C— Will the defendant's counsel consent, in case 
it shall be established that there has been an invasion of Sir John 
McNeil's copyright, that the damages shall be ascertained in this court, 
and are they willing to facilitate legal proceedings. 

Teedy on behalf of the defendants, assented. 

Knight Bruce, V. 0.— Of late yeare, the tendency or inclination 
of the Court of Chancery has, I think, been and properly been, rather 
to restrict and to diminish, than to extend or increase, the class or num- 
ber of cases in which it interferes by injunction in cases of contested 
copyright before the establishment of the legal title : the court has, of 
laie years especially, given great weight to the consideration of the 
question which of the two parties to the dispute is more likely to suffer 
by an erroneous or hasty judgment of an interlocutory nature against 
wem ; and to the gonsideralion also of the very possible, if not probable, 
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effect which an injiinction may have to the defendant's prejudice in 
an action. I agree that there ought to be none. I have in this case to 
weigh, on the one hand, the suspicious nature of the defendant's case, 
for suspicious, I confess, upon the present materials, it appears to me 
to be, and the probable mischief from not interfering at present in his 
fayor. if he should ultimately prove to be right ; and on the other hand, 
the possibility — ^the rational possibility — ^for I am unable to bring myself 
to deny the rational possibility, that the plaintiff may be right. I have 
also to consider the mischief generally, that maybe done by interfering 
in this stage of the cause if the defendants shall ultimately appear to be 
right; including particularly the possible prejudice which may be 
created against them in an action by the existence of an injunction. 
Upon the whole, I think the ends of justice in this case will be better 
answered by abstaining from granting the injuncton at present ; the 
defendants continuing to keep the account which they have already 
undertaken to continue, and giving that undertaking which the de- 
fendant's counsel have consented to give with respect to damages, in 
case the infringement is proved and the plaintiff's title is established, 
and facilitating proceedings at law in any reasonable way, the plaintiff 
in equity may require. The motion may stand over, with leave to the 
plaintiff to bring such action as he may be advised, the action to be 
brought only against the defendants Messrs. Williams and Rust, the 
bool^llers. 



Holla Court 

Before LORD LAN6DALC, Maeterof the RoUi. 

Wilkinson v. Charleswortb. — May 29, and June 8, 1847. 
wife's eq,uity to a settlbmbnt* 

The wife's equity to a ■ettlement in her chooee in action extends aa well to income aa to prin« . 
eipal ; and income which accnied in the hoshand's lifetime, bat waa not redaced into poi' 
on by him, will paaa to her by sonriyorBhip. 



Edward Manners, by his will, made in 1801, gave unto Rosilia 
Thoroton, and Harriet Thoroton the sum of 12,000*., to be equally di- 
vided between them, share and share alike ; and he charged certain 
real estates with the payment thereof upon the death of A^m Stafiprd. 
Harriet Thoroton married John Byng Wilkinson, and they soon after- 
wards separated. In 1813, J. B. Wilkinson was appointed paymaster of 
the 10th Hussars, and on that occasion his brother James Wilkinson^ 
became surety for him to the extent of 1000/., and by indenture, dated 
the 13th August, 1813, J. B. Wilkinson assigned to T. W. Hill and 
James Wilkinson one moiety of the said sum of 12,00U{., to which he 
was stated to be entitled in right of his wife, in trust to indemnify James 
Wilkinson in respect of his having become surety for him, and subject 
thereto, amongst other trusts, upon trust, to the extent nf 2000/., for J. 
B. Wilkinson's two natural daughters, Elizabeth Wilkinson and Fran- 
ces Wilson. In April, 1824^ Mrs. J. R Wilkinson was living apart 
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from her husband, and was at thnt time under the impression that her 
marriage was inTalid, and, being in want of money, she contracted to 
sell her reversioiiary interest in the 12,000{. to the Reversionary Inter* 
est Society; and she, accordingly, by indenture, dated 30th April, 1824, 
assigned it to Messrs* Thompson, Bell & Chapman, for the Society. 
The contract and assignment were made by Mrs. Wilkinson under her 
maiden name ; hut the Reversionary Interest Society subsequently dis- 
covered the marriage, and that it was valid, and they procured a con- 
firmation of the sale to them by Mr. J. B. Wilkinson, who executed a 
deed for that purpose, dated 24th July, 1846. J. B. Wilkinson became a 
defitulter as paymnster of the lOih Hussars, and his brother James was 
called upon as his surety to the extent of 1000/. Ann Stafford having 
died, and the legacy of 12,000/. become payable to Mrs. J. B. Wilkin- 
son and her sister, this suit was instituted by Caroline Wilkinson, the 
widow and executrix of Jamss Wilkinson, against J. B. Wilkinson and 
his wife, Elizabeth Wilson, and Thompson, Belt & Chapman, as re- 
preseniing tlie Reversionary Interest Society, and other parties' interest 
in the 12.000/., to have that sum raised, and to have the benefit of the 
inderooiiy of the deed of August, 1813. By the decree made in Feb- 
ruary, 1836, the plaintiff was declared entitled to this relief; and it was 
also declared that Mrs. J. B. Wilkinson was entitled to a settlement up- 
on herself and her issue out of her moiety of the 12,000/., and interest, 
and that the same was to be made with reference to the whole sum of 
6U00/., and interest; but such settlement was to be without prejudice to 
any question between her and the defendants Thompson, Bell d& Chap- 
man, and Elizabeth Wilson, and it was referred to the Master to ap- 
prove of such settlement^ but inasmuch as the surplus of the fund, 
ofter satisrying the plaintiff's claim, would be more than sufficient to 
answer such settlement, it was declared, that the plaintiff^s claim was to 
be paid at once, and not to be postponed to any such settlement. The 
Master made his separate report of what was due to (he plaintiff on his 
securitv ; and in August, 1839, the amount found due was ordered to 
be paid to the plaintiff, she undertaking to continue the prosecution of 
the suits, with a view to have the questions between the other parties 
determiued. J. B. Wilkinson died after the decree, and the Master 
having made his general report in August, 1846, the cause now came 
on for further directions. The Reversionary Interest Society had made 
an arrangement with Mrs. J. B. Wilkinson, for the purpose of giving 
them the benefit of the deed o( April, 1838 ; and the principal questions 
now discussed were raised by the counsel of Elizabeth Wilson, the only 
one of J. B. Wilkinson's natural daughters within the jurisdiction, and 
a party to the suit. It was contended, that the deed of August, 1813, 
settling 2000/. on the defendant and her sister, had priority over the 
indentures of April, 1824, and July, 1826 ; and that, as the suit was 
instituted and the interest fell into possession during the lifetime of J. 
B. Wilkinson, and as the court bad already acted on the deed of 1813, 
to the extent of the indemnity thereby provided for James Wilkinson, 
the defendant Elizabeth Wilson was entitled, in priority to the wife's 
right, by survivorship and equity to a settlement. That what had been 
done was tantamount to a reduction into possession by J. B. WilKinson. 
And it was urged, that, at all events to the extent of the dividends which 
accrued ia the lifetime of J. B* Wilkinson, she was entitled to sucb pii* 
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ority, ioasnauch as such dividends belonsed to the husband, who 
must be presumed to have supported his wile, and the wife's equity to 
a settlement did not extend thereto. On the other hand, it was con- 
tiBiidad, that the wife was not bound by any of the deeds executed in 
her husband's life-time, and that her right by survivorship must pre- 
vail ; and that her equity for a settlement extended to the income which 
acerved, but was not received during the husband's life time, and that, 
if J. B. Wilkinson had been dead when the decree was made, the plain- 
tiffs would not have been entitled to be paid their debt as against the 
wife surviving. 

Stinton and Moxon^ for Elizabeth Wilson. 

KindetAy^ for Mrs. J. B. Wilkinson. 

Turner wad Sidebottom^ for the Reversionary Interest Society. 

The following cases were cited : — 

Davenport v. Bishop^ (2 Tou. & C. 451); Vaughan v. Buek, (13 
Sim. 404); Murray v. Elibank, (10 Yes. 84); ElUsmy. Elwin^{i3 
Sim. 309) ; Pierce v. Thornely, (2 Sim. 167). 

Load Langdale, M. R., expressed his opinion that the interest of 
the wife in the capital of the fund was not affected by any thing that 
had been done ; and he reserved his decision as to the dividends which 
accrued in the husband's life-time. 

Lord Langdalb, M. R., now delivered the opinion. He said that it had 
been argued in this case that the wife's equity to a settlement did not 
esttettflt (e tiie oi vioeQCis wnien aeemecL m iiio imcKiaQci s itt^ttfiis, otH" 
that he was entitled to them. The case of Ball v. Montgomery, (2 Yes. 
Jun. 191) ; Wright v. Moriey, (11 Yes. 12) ; and Jacobs v. Amyait, (1 
Mad. 376, n.), were opposed to that position, and, so far as he knew, it 
was the constant practice of the eoun lo give to the wife an equity to a 
settlement in both principal and income. It was contended that the 
husband, having maintained the wife, wias entitled to the dividends 
which accrued during his life-time, and that he was to be considered as 
the absolute purchaser thereof by the contract of marriage. It wem 
further contended, that if the husband died without getting possession 
of the income accrued in his life-time, his representatives were entitled 
to it. The whole argument was at variance with the pmctice of the 
court. When the husband claimed property in court, whether capital or 
interest, in right of his wife, the first question was, whether it was sub- 
ject to any settlement, and, if not, then the question was, whether the 
wife consented to part with it. If not, the next question was, what the 
settlement on her should be ; and, if necessary, it was referred to the 
Master to ascertain this. Except under special circumstances she was 
not entitled to the whole capital, or to the whole income to herself, alto^ 
gether excluding the husband. And there might be cases in whicbi 
under particular circumstances, she might be held not entitled to any 
settlement out of the fund in question. And the amount to be settled 
was not subject to any fixed rule. The title of the husband being con- 
■kkoedsubject to the wife's equity to a settlement^ be did not, except ior 
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this case, recollect it to have been disputed. In support of the argu- 
ment to the contrary, two cases were cited. Macaulay v. Phillips^ (4 
Ves. 15,) and Vaughan v. Buck, (13 Sim. 404). But the cases of Bond 
▼. Simmons, (3 Alk. 19), and Sleech v. Thorington, (2 Ves. sen. 660,) 
might be thought to bear on the subject. And he thought the observa- 
tions of the judges in those cases were founded on the notion, that the 
whole interest in the wife's equity to a settlement should attach. In 
Wright V. Morleffj Sir William Grant was staled to have made an ob- 
servation favoring the view contended for, but he decided to the contrary 
in the case in which he made the observation. And he considered it to 
be now settled, that the husband was not entitled to the wife's life in- 
terest, except subject to her equity to a settlement. He had been fur- 
nished with a copy of the papers and orders in the case of Vaughan v. 
Buckj reported 13 Sim. 404; and it certainly did seem an authority for 
the argument urged in this case. But that case occurred in the life- 
time of both husband and wife, and did not apply to the present case. 
But having regard to the importance of the question, he felt it his duty 
to say that he could not, under similar circumstances, make a similar 
order. He would adhere to the rule which he considered established. 
It was argued that the husband maintained the wife, which it was said 
he must presume, and that he thereby acquired a right to the income 
which accrued in the wife's life-time, which ceased to be a chose in ac- 
tion after it had accrued due, and was passed to his legal personal repre- 
sentatives. For that argument there was no foundation or authority. 
The dividends were as much a chose in action of the wife as the prin- 
cipal ; and, according to the ordinary rule, the wife became entitled to 
them by survivorship. 



<9lue£n*0 Htntl). 

B«ft>n LORD DENMAN, Chief Jiutiee, and tiie rest of the Judgee* 

BuRDON et al. v. Penton. — Jan. 30, 1847. 

AMmDIMrit by drawer agaioet aooeptora of a bill of exchange. Plea, that the bill wai drawn tot 
the accommodation of plaintiffii, and that defendant had not at the time of drawing, nor ever 
bad, and plaintifi had never given, any value for the same. It appeared that plaintiffii had 
placed in the handf of defendant wsrip railway eharee to be dispoeed of, and defendant ac- 
cepted the bill for the accommodation of plaintifTe. Afterwards it was agreed that each should 
give the other an accommodation bill. That which defendant accepted was destroyed by 
mutual consent, but defendant parted with that accepted by plaintifis, who were compelled 
to pay the fnli amount of it : Held, that the plea was not proved. 

Thb first count of the declaration stated, that plaintiffs entrusted to de- 
fendant certain shares to be sold by defendant for plaintiffs ; that defend- 
ant ought to have sold them, but had not, nor had he accounted for them. 
The second count was upon a bill of exchange for 100/., drawn by 
plaintiffs and accepted by defendant. There was also a count for money 
paid. Pleas : first, non-assumpsit : second, that the bill was an ac* 
commodation bill, and that defendant had not at the time of drawing, nor 
ever had, and plaintiffs had never given any value for the same. Re* 
ptication to the second plea, de injuria. On the trial before Liord Den-^ 
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man, C. J., at the sittings at Guildhall after last Michaelmas Term, it 
appeared that the plaintiffs had placed in the hands of the defendant, who 
was a share-broker, some scrip railway shares to be disposed of, and 
the defendant had raised a sum of BL upon them. At that time, they re- 
quested the defendant to accept the bill for their accommodation, and 
the defendant accepted ir, on an agreement, that if the shares pro- 
duced 100/., the defendant should honor the bill ; otherwise, the 
plaintiffs should take it up. Afterwards it was agreed that each should 
give the other an accommodation bill for lOOZ. That which the defend 
ant accepted was destroyed by mutual consent, but the defendant parted 
with that accepted by the plaintiffs, who were compelled to pay the full 
amount of it. In directing the jury on the issue, whether the bill on 
which this action was brought was an accommodation bill, the Lord 
Chief Justice treated it as not an accommodation bill. The jury gave a 
verdict for the plaintiffs for 117/. 18^. 6d. In this term, 

Humphrey moved for a rule nisi for a new trial, on the ground of 
misdirection. The plea was proved. [Erle^ J. The defence of the acceptor 
of an accommodation bill is, "I never had any value for the bill during 
the currency of it." The question here is, had the defendant any value 
at any time ?] The plaintiffs may have a remedy against the defendant 
for having lost the bill, or for not accounting for it ; or they may have a 
right to be indemnified ; {Fletcher v. Heathy 7 B. & G. 517); but that 
does not affect the question whether it is an accommodation acceptance. 
It is an accommodation bill down to the time at which payment becomes 
due, though the accommodation acceptor may have such a remedy. It 
never was the intention of the parties at any time that the plamtiffs 
8h6uld sue the defendant upon this bill : the object of giving a second 
bill was to raise funds for the purpose of taking up the first, which sup- 
poses that the bill was in the hands of a third person, though there was 
no evidence of it. Cur. adv. vulL 

Lord Dbnman-, G. J., now delivered the judgment of the court.—* 
This was an action by the drawer against the acceptors of a bill for 
100/., and for money had and received. Plea to the bill, that it was 
drawn merely for the accommodation of the plaintiffs, and that the de- 
fendant had not at the time of dmwing, nor ever had, and the plaintifl^ 
had never given, any value for the same. [His Lordship stated the facts 
as above set forth.] The verdict was taken for the^ plaintiffs for 1 17/.| 
being the sum which the defendant had received on their scrip, and 
the sum secured by the bill declared on. 

The defendant moved for a new trial, alleging that his plea was 
proved. We think otherwise. It was not confined to the allegationi 
that the bill was given merely for the plaintiff^i' accommodation, but went 
on to aver, that the plaintiflSs had never given any value for ii. If it 
had been so confined, a question would have arisen on the first trans* 
action ; but we think the allegation that the plaintiffs at no time gave 
value for it was disproved by showing that the plaintiffs had been com* 
pelted to pay the amount of the dishonored bill accepted by them. {Rol/e 
V. Coston, 2 H. Black. 570 ; Cowlei/ v. Dutdap, 7 T. R. 665, 567 ; ha- 
sanquet v. Dudman^ 1 Stark. 1 ; Bolland v. Bygrave^ Ry. ic Mo. 271 ; 
JUwood V. Crowdie and Another. 1 §iiMrk« 483). 

Bule RefuMed. 
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A0DI8ON AVD Akother y. J. R. GiBfON. — 10/A February^ 1847. 

PLEADING CONTRACT — VAAIANCB. 

Declaration ftated, that defendaiit eoyenaoted with plaintiff to pay 13881. 14#. 4d and aUogad, 
as hreaeh, non-payment thereof, and that the money ** was and ttill ia dne and owing from 
defendant to plaintiff." Flea, nan ut factum. The ooveoant pyea in evidence wm, that 
« J. B. 6./' the defendant, «< W. 6. and L. J. G., and any two of them, doth beieby, for 
themeelTea jointly, and each of them doth fer himself seyerally, covenant with the plaintiff, 
that W. G., J. R. G.," (the defendant,) « and L. J. G., or some or one of them, will pay to 
the plaintiff," dtc. — Held, no variance. 

Covenant. The declaration stated, that theretofore, to wit, on the Slat 
Maich, 1840, by a certain indenture made between Jane Gibson of the 
first pert, William Gibson of the second part, the defendant and Laura 
Jane Gibson of the third part, and the plaintiffs of the fourth part, (pro* 
fert,) the defendant did, for himself, his heirs, executors and administra- 
tors covenant with the plaintiffs, their heirs, &c., in manner following : — 
That defendant, his heics, &c., would or should pay to plaintiffs, or the 
survivor of them, his executors, dDc., the sum of 1388/. lis. 4c(., on the 
30th September then next, and until payment thereof, interest for the 
same at the rate of 6L per cent, per annum, by equal half yearly pay- 
ments, without any deduction whatsoever, as by the said indenture ; re* 
ference being thereto had, will amongst other things, fully appear. 
Breach, that although the said 30th day of September, in the year last 
aforesaid, had elapsed long before the commencement of this suit, yet 
the defendant has not as yet paid the said sum of 13b8/. 14^. Ad., or any 
part thereof, to the plaintiffs, or either of them, but so to do has wholly 
failed, dzxs., and that a large sum of money to wit, the said sum or 1388/. 14«. 
4ii., at the time of the commencement of this suit, was and still is due and 
owing from the defendant to the plaintiffs. First plea, non est factum. On 
the trial before Erie, J., at the summer assizes for Bristol, 1 846, the plain- 
XiSjb gave in evidence the indenture, dated 31st March, 1840, made be- 
tween the parties as mentioned in the declaration, which after reciting 
{iftter alia) that the defendant and Laura Jane Gibson were entitled 
to a reversionary interest in certain property expectant on the death of 
Jane Gibson, and that the plaintifis had lent to the said Jane Gibson 
1388/. 14^. 4fl(., contained a conveyance and assignment by way of 
mortgage, by Jane Gibson, the defendant, and Laura Jane Gibson, to 
the planitiffs, to secure 1388/. I4s. AdL with interest. The covenant 
upon which the action was brought, was as follows: — ^'And for the 
consideration hereinbefore contained, the said W. Gibson, J. R. Gibson, 
the defendant, and Laura Jane Gibson and any two of them, do hereby 
for themselves, their heirs, executors and administrators jointly, and 
each of them doth hereby for himself or herself, and his or her heirs, 
executors and administrators, severally covenant with the said J. Ad- 
dison and J. Crick, the plaintiffs, their heirs, executors and administra- 
tors, in manner following : — that the said W. Gibson, J. R. Gibson, the 
defendant and Laura Jane Gibson, or some or one of them, their or 
sonM one of their heirs, executors, administrators or assigns, will or shall 
pay to the said J. Addison and J. Crick, or the survivor of them, his, 
executors or administrators, or their or bis assigns, the sum of 1388/. 
14#. 4c/. sterling, on the 30tb day of September next, and until payment 
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thereof, interest for the same at the rate of SI. per cent* per annnm, hy 

Snal half yearly payments, without any deduction whatsoever." Proof 
the execution of the deed by the defendant, but not by the other 
covenantors, was given. It was objected on behalf of the defendant, 
that the covenant in the deed was an alternative, and not an absolute 
covenant, and should have been declared upon accordingly, and that by 
this form of declaration, the defendant was precluded from pleading 

Sayment by either of the other two covenantors, W. Gibson or Laura 
ane Gibson. The learned judge refused an application for leave to 
amend, and overruled the objection, reserving leave to the defendant 
to move to enter a nonsuit, if this court should be of opinion that the 
covenant in the deed did not support the declaration. In the following 
term a rule nisi accordingly was obtained, against which. 

Greenwood now showed cause. — The covenant is several ; and even 
were it a joint covenant there is no variance ; the objection ought to 
have been taken by plea in abatement. {Mountstephen v. Brooke^ 1 
B. & Aid. 224 ; CabeU v. Vaujirhanj I W. Saund. 291 and 291 d, note. 
Cocks V. Brewer, 11 Mee. & W. 51 ; Whelpdale's Case, 50 Co. 119 ; 
Co. Litt. 283, a; Eccleston v. Clipsham, 1 W. Saund. 154a, note.) 
[Erie, J. — The sole question is, whether advantage shall be taken of 
the non- joinder of the co-covenantors, Lilly v. Hedges, (1 Sir. 653,) 
shows that this may be treated as a several covenant. It is not neces> 
sary to state in the declaration that the other co-covenantors had not 
paid ; in actions on a joint and several promissory note, or bill of ex- 
change, the ordinary practice is to declare against one of the makers, 
or acceptors without mentioning the others. ^' Qui facit per aliutn 
facU per 5c." Gyse v. Ellis, 1 Sir. 228.) And here, if one of the 
co-covenantors had paid, the defendant might have pleaded it as a |)ay- 
ment by himself. {Beaumont v. Oreathead, 2 C. B. 495.) The 
declaration negatives the supposition that the money may have been 
paid by one of the co-covenantors, by the allegation that the whole 
money is still due and owing to the plaintiffs, lu Trevor v. Nurse, 2 
Keb. 44,) which was an action upon a covenant in a lease to three for 
rent due after the death of one of the lessees, averring that the surviv- 
ing lessees had not ytaid the court, said, " The averment is good enough, 
especially tbe rent being said, adhuc a retro, and one of the lessees 
dead before the reut arrear." In Middleton v. Sandford, (4 Camp. 34,) 
the converse of the present objection was taken, and Dumpier, J., said, 
"If the objection were well founded, in declaring separately against 
one obligor upon a joint and several bond, it would be necessary to al- 
lege it to be joint as well as several, which is contrary to the established 
practice of pleiiding." He also cited De Grey, C. J., in Abbott v. 
Smith, (2 W. Blacks. 947,) and was then stopped by the court. 

Butt, TapreU and Hawkins, contra. — The question is, whether tbe 
covenant is correctly set out in the declaration according to its legal 
efiecr. It appears on the record as an absolute and unconditional cove- 
nant by the defendant to pay, whereas it ought to have been stated as aa 
alternative covenant, as in Gitton v. Lillie, (I Bing. N. O. 696.) la 
LiUy V. Hedges, (1 Str. 553,) the other co-covenantor executed the in- 
Btrument. Au action of debt might baye been supported on the cova^ 

vol- VL 5 



34 TKB NBW^YDRK JjJS»Ah (»SBRV»|L 



Q«««n's B«iiob.p*SiyDMMl t. 6ie«u 



nant as stated in Ibe decluration ; Evans v. Jones, 6 Hee. & W. 296 ; 
7 Dowl. 482 ; and Sisan v. Kidfnan^ 1 Dowl. N. S. 493, but debt could 
not be maintained on the covenant in the deed. {Harrison y. Mathmts^ 
(2 Dowl. N. S. 318.) The deed was executed by the defendant only. 
[Lord Denmauj C. J. — ^Then ypu support Ibe plea of noti est/actum^ 
on the ground that some other persons did not execute the covenant.] 
According to Harrison v. Mathews^ the deed is not set out according 
to its legal effect. 

Lord Dbnman, G. J. — It appears to me that the authorities cited by 
Mr. Greenwood, completely bear out his argument in behalf of the 
plaintiff. 

Patteson, J., concurred. 

Earle, J.*— I think the case of Harrison v. Mathews^ (2 Dowl. N. 
8. 318,) shows Ibat the legal effect of this instrument is, that it is a seve- 
ral covenant by the defendant and the two other persons to pay, and 
that an action of covenant is maintainable against them all, and against 
one if he does not plead in abatement. 

Rule disekarged. 



Samuel V. Orbbn.-^F66. l3rA, 1847. 

T.fbein^ employed by defendant te niae money for him how he eoald, proevred 16(N. fnm 
plaintiff* and re«f ived a pbeque for Uiat anm from defendant, payable to T., or bearer. T. 
afterwards applied to defendant for payment of the cheque : — Held, that there was a de- 
livery of the cheque to the plaintiff, and, therefore, he could maintain debt upon the cheque 
agaiuat defendanL 

Debt. The first count slated, that the defendant made his draft or or-* 
der, called a banker's cheque, directed to Messrs. Cockburn & Co., for 
the payment of 160Z. to E. Tucker, or bearer, and delivered the same 
to the plaintiff, who was, and still is, the bearer, and the some was not 
paid when presented. There were also counts for money lent, for in- 
terest, and on an account stated. Pleas to the first count, first, that the 
defendant did not make the cheque ; secondly, that the defendant, to 
wit, on, &c., delivered the draft to the^aid E. Tucker, named in it; and 
that, save as aforesaid, there never was any delivery of the said draft by 
the defendant ; without this, that the defendant delivered the said draft 
to the plaintiff in manner and form, d&c. To the other counts never in-* 
debted. On the trial before Lord Denman, C. J., at the Surry spring 
assizes, in 1846, Tucker, who was called as a witness for the plaintiff^ 
stated that he was a discount agent, and was employed by the defend- 
ant to raise lOOZ. or 150/., with a direction to get in *' by hook or by 
crook ;" and that he got the money from the plaintiff, and took it to the 
defendant, from whom he received the cheque, together with a bill of 
exchange, accepted by one Hull, as a collateral security. The defendant 
told Tucker, that the cheque might be presented in a week : he did not 
know what Tucker was going to do with the cheque, or when the 

' ■ .III.! I ■— ,1 ■■-■■I .111. ■ ■>!■.. H |i|.^ 
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^eqtte eame into the hands of the plaintiff Tucker applied to the de- 
fendant for payment of it when due. It was objected, that there was 
no privity between the plaintiff and the defendant, and that debt would 
not lie except between the immediate parties to the cheqne. The jury, 
under the direction of the Lord Chief Justice, returned a verdict for 
the plaintiff for the amount of the cheque, leave being reserved for the 
defendant to move to enter a non-suit. In Easter Term following, 
(April 18,) Lush obtained a rale nisi accordingly, on the ground of mis- 
direction upon the second issue. 

Peacock now showed cause. There was a delivery of the cheque to 
Tucker, either as agent for the defendant to get it discounted, ot as 
agent for the plaintiff to get it discounted. In either case there was 
a delivery to the plaintiff, unless the delivery to Tucker was for 
the purpose of vesting the oheqtie in him, and giving him the legal 
interest in it. Tucker gave no conridemtion for the cheque* There woe 
evidence for the jury of a delivery to the plaiati£ 

Luwhj contra. The question is, whetiher the jury ought to have 
foimd for the plaintiff or the defendant upon the second issue* Applica? 
tion for payment of the cheque was made by Tucker, who was a dis- 
count agent, whose business it is, like that of a bill broker, to borrow 
money from some person for the purpose of lending it to others. [Wighi- 
matiy J. Suppose the defendant bad handed the cheque to Tucker, 
and directed him to give it to any person who w6uld discount it ?j 
That would make him agent for the defendant ; hei^ there was no 
employment to get the cheque discounted. [ Wightmanj J. — Generally 
the holder of the cheque is entitled to the sum mentioned in it, and to 
brins an action on it. Paiteson^ J. The application by the defendant 
to Tucker was to get him money, not to lend it him. Tucker was the 
defendant's agent to get money from any peieon he could.] 

Bv THB Ck>vaT. RuUDisdiarged. 

BaU Court 

[Westminster Sdll.] 

Beforo Mr. JUSTICE COLERIDGE. 

East v. Smith. — 5, 6, and 7 JEfay, 1847. 

NOTICE OF DISHONOR. 

A paity (not the holdera of the biH) giving notice of dishonor, most intimate that the partjr 

addreMed is looked to for ]M^ent 
SemUe. A foremanii not autfaoriMd to «et wMh'reipeet to hilla. 

Ttfts wasan action in the she)rifi> court^brought by the indorsee against 
the drawer of a bill df exchange, which had been indorsed by the drawer 
to ODs Day, and by him to the plaintiff. The defendant pleaded no no* 
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tice of dishonor. The bill became due on Saturday, when the plaintiff 
called upon the acceptor, who told him that he would pay it on the 
Monday. On the same day he called on Day, saw his foreman, Pritch- 
ard, and told him that the bill was not taken up ; afterwards, but still 
on the same day, the defendant called and was told by Pritchard 
that the bill was not taken up. The jury found for the plaintiff. Cor- 
rie had obtained a rule ni^i to set aside the verdict and to have a 
non-suit entered, or for a new trial, on the ground that, under the cir- 
cumstances, there was no suflScient notice of dishonor to the defendant 
to make him liable to pay the bill. Against which 

Martin now showed cause. The notice was sufficient ; it was a 
verbal one, and intimated the two facts of a presenting and a refusal f 
pay ; and it was then for the jury to say if that was not an intimation 
to the defendant that he was looked to for payment. All the authori- 
ties were cited in the case of Furze v. Sharwood^ (2 d. B. Rep. 388,) 
and there the result \% that, if the notice contain a statement that the bill 
was presented and that payment was refused, it was sufficient. Lord 
Denman, G. J., there says, " For what purpose is such an intimation but 
.to give the ))arty notice that he is looked to for payment?" If that is so, 
this notice was sufficient, as no distinction could be taken between 
verbal and written notices ; and the words " taken up," used in this 
case, were technical and of large signification, and tantamount to the 
term " dishonor." The communication was, therefore, such as led the 
defendant to understand that tie was looked to for payment. Besides, 
his calling at Day's showed he was conscious of his liability. Again, 
in all the authorities it was agreed that' the object of giving notice was 
to enable the party addressed to withdraw the money he was presumed 
to have in the hands of the drawee, and thus to protect himself as this 
object would be fully obtained by simple notice oi presentment and non- 
payment. A protest itself merely stated the fact of non-payment, and it 
was absurd to require more particularly in a notice than in a protest on 
a declaration. There was no real difference whether the parly giving 
the notice was the holder of the bill or not ; and, unless governed by ir- 
resistible authority, the court would not lay it down, as it would be de- 
sirous to introduce as few distinctions as possible in cases of this kind. 
There the natural course had been followed of each party giving notice 
to his immediate transferer, and there was no ground for any difference 
between the notice as given by one or by another of the parties. [Cole- 
ridge^ J. — Here Pritchard, apparently, was only communicating a fact, 
and not giving a notice ; he was apart from the bill at the moment.] It 
may be presumed that he was giving notice on the part of his employer. 
His intention, however, in making the communication was a question 
for the jury ; and as the notice .was verbal, it was peculiarly within the 
province of the jury, and they had found for the plaintiff. The form of 
the declaration in actions of this kind is very ancient, and it is simply 
alleged therein, that the bill was presented when it became due and that 
payment was refused, of which the defendant had notice ; it must, then, 
be superfluous to prove more than was alleged. This view was borne 
out by the case of Lewis v. Oompertz^ (6 Mee. & W. 399.) As to 
Pritchard's competency to give notice, no special authority was required ; 
his geueral authority at foreman was sufficient. It would be a great 
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hardship^ if a bill became dishonored when his master was absent, that 
the foreman could not give the requisite notice, especially when it was 
subsequently adopted and acted upon by the master. 

Carrie^ contra. — It was doubted till recently whether the*notice must 
not come from the holder himself; here, however, the declaration does 
Dol state that the notice came from a party even to the bill ; if that does 
not appear, at least by necessary implication, it amounts to knowledge 
only and not to notice. In Solarte v. Palmer^ (7 Bing. 533,) it was ex- 
']pressly laid down in the judgment, that the notice must state in express 
terms, or by necessary implication, that the bill is dishonored, and that 
the holder looks to the party addressed for payment. In Lewis v. Oom-- 
vertXj the language of Park, B., is this : — *' The three facts required to 
De conveyed in every notice of dishonor must be conveyed to the mind 
of the person in whom it is addressed in a written or verbal notice, 
either expressly or so connected with each other as to leave no reason- 
able doubt upon his mind as to their meaning, viz. : first, that the bill 
was presented when due ; secondly, that it was dishonored ; and thirdly, 
that the party addressed is held liable for payment of it." That was per- 
fectly in accordance with the rule laid down in the former case. In 
the present case the notice did not refer in any way to the defendants 
being looked to for payment. It was, in fact, a mere loose observation 
— mere gossip, possessing nothing of the character of a legal notice, and 
made by an unauthorized party, for it could not be successfully main- 
tained that, by virtue of his authority as foreman, he was competent to 
do an act of that kind. Cfur. ad vult. 

CoLKRij>oE, J. — I think there must be a new trial in this case. It is 
now suflBciently established, that, when notice of dishonor is given by 
a party not the holder of the bill, there must be, at least by necessary 
implication, a statement of three things as laid down by my brother Parke, 
viz., of presentment when due, of a refusal to pay, and that the party 
addressed is looked to for payment. Now, here the last part was wholly 
omitted in the notice given, and it is, therefore, insufficient. It was 
contended on the part of the plaintiff, that, as the fact of notice simply 
was alleged in the declaration, and as issue was joined upon the tra- 
verse of that fact alone, proof of any notice would be sufficient. That 
argument I do not think conclusive ; notice in the declaration must be 
considered to mean good and sufficient notice, so that we come back to 
that point Reference has been made to the observations of Lord 
Denman, 0. J., in thirz v. Sharwood, as to any notice being sufficient 
for us to infer a looking to the party for payment. Now, these re- 
marks may be very correct as applied to the circumstances of that par- 
ticular case, and yet not to these ; and we easily understand that an in- 
timation may be given to a party without its being suggested that he is 
looked to for payment. There is also this distinction, that here the 
party is not the holder of the bill : it may be that any notice from a 
holder may be enough to indicate that he looKs for payment, but we can- 
not extend that to a stranger. Again, the party here was only a fore- 
man, and I do not think that, without some evidence, we can assume he 
-was authorized to act with respect to bills of exchange. Though it is 
stated that he is Day's foreman we are not even told what Day's par- 
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plaintiflfs to pay. [ Wilder O. J. — Then why do not the plaintiffs pledge 
themselves to that by a proper innuendo in the declaration ? It is suffi- 
cient, it is submitted, if the whole taken together imports a libel. ^ 

Wilde, C. J. — The court is bound so to deal with this case as if it 
had arisen after verdict and in arrest of judgment, because in substance 
the question is, whether the supposed libel contains such an imputa- 
tion that it may be the foundation of an action for libel. The plaintiffs 
have not thought it safe to attach any meaning to the whole or any part 
of the words used, to show that they were such as to injure them in i^ 
spectability of character ; but if, by any reasonable intendment, the jury 
could find that there was a charge reflecting on the character or con- 
duct of the plaintiffs as men of business, it would be the duty of the 
court to hold it as libellous. Still the court must see whether, on the face 
of the declaration, by any reasonable construction, such an imputation 
can be reasonably intended. Indeed instances have occurred, where the 
jury have found, that there was evidence that the words used were in- 
jurious to the plaintiff's character, and yet the court have arrested the 
judgment, because they thought that the words did not warrant the 
charge of libel, and would not even intend that the jury had such evi- 
dence before them. The case of Heam v. Stowell, (L2 Adol. d& EIL 
719,) and Goldstein v. Foss, (6 B. & C. 164,) are to that effect. In the 
absence here of any colloquium or innuendo to show that the words were 
intended to bear a meaning different from their ordinary meaning, there 
does not appear any libellous imputation. The alleged libel here, be- 
gins by stating a purchase of shares under a false representation of the 
market : that is not libellous, for it cannot be said to impute a want of iti- 
tegrity on the part of the plaintiffs ; but if this was at all equivocal, it is 
removed by the subsequent words, *' and sanctioned by Charles Jones," 
the defendant. The defendant afterwards claims a return of the deposit, 
but on what grounds, it is not stated, and there is nothing thereby to show 
any reflection was meant on the conduct of the plaintiffs, as it does not ap- 
pear that they stood in such relation to,the company to give rise to such 
claim for a return being made on them. Then the libel proceeds to 
threaten the adoption of legal measures ; but such a threat cannot of 
itself be the subject of an action. The only part which occurred to me 
as doubtful, was the statement that the amount was to be taken by in- 
stalments. It seemed questionable whether it might not mean that the 
plaintiffs were of such limited means as to require time to pay. It is not, 
however, accompanied by any innuendo giving to it any meaning, and I 
cannpt say, in the absence of such, that it does impute insolvency or the 
want of time to pay. The reference to the bankers, if any thing, is an 
impertinence on the bankers, who are not plaintiffs ; and though it may 
be put forth to annoy the plaintiffs, it conveys thereby no imputation 
on their character. On the whole, 1 am of opinion that there is noth- 
ing to warrant a verdict being found hy the jury for the plaintiffs, and 
therefore, to allow it to go before a jury would only be suffering the 
incurring of a needless expense. The judgment should be for the 
defendant. 

CoLTMAN, J., concurred. . 
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CbbsvblLi J.-^The plaintiffs ba^e not aitempted bf any oollo- 
quium or iDouendo, to say what is the libel imputed, but have left it in 
uncertainty. In Ooldsiein r. Fnss^ Lord Tenterden, alluding to the 
libel there imputed, which was, that the plaintiff waa an improper per* 
apn to be proposed as a member of a certain society, says, '' There may 
be so many reasons why a person may be deemed unfit to become a 
member of the society without casting any injurious leflectioa upoa 
bim, that I think we cannot possibly say with any degree of certainty, 
that such was the intention with which the alleged libel was published.'^ 
So, here, the court cannot with any certainty, say, that any thing libel- 
lous in this publication was intended. 

Tavghan Williams, J., eonenmd. 



Franklin ▼. Lahond and 9ih$t9.-^JuM 7, 1847. 

A0CT1ONECK PERSONALLY LIABLB*^DI8PEN8fN« WITS TBHD^ O^ 
DBBO TO BXBCUTB — CONTRACT, WHBN BNTIRB. 

An ancti^Doerpeilinf withont dinkMo^ Uie auDe of Imprnieiptli to pcnoiMlly IkUe for paik 
formanca of the contract of aale» Siooghbaaftarwardpoftn to giva tha namaof hiaam- 
ployer. 
The plaintiff haTing^ bought ■harai of the defendantt at an anetion, certiticatei of which were 
then deliTered to him, rahseqnently applied (o them Ibt a timnafer of tbeibaraB. A letter 
from the defendanti in answer thereto, atating that they acted only aa agenta in the matter, 
and oflEsring to give the naoa of the yendor, waa held oTidanoe of exonerating the plaintiff 
firom tendering a deed of transfer for execution. 

The declaration described the sale, as one sale of 300 shafea to the pfaintSff; the etidence was 
that the plaiotiff, as tha highaat bidder, poMhasadby ftnotiant the ahares in three separate 
lot! of 100 each, at three aeparate prioea. Certifioataa of all the ahares were handed to the 
Diaiptiff, with a bill of parcels madeWt by the defendant's clerk, io which the ahares were 
Scaanbed as 300, sold at the aggregate price : — Held, that the evidence showed that it waa 
to be trea ted aa one entire sale, and that there waa, tharafoia, bo < 



AseirMPaiT. The first count of the declaration recited that the defend- 
ants put up and exposed to sale by auction, amongst other shares and 
certificates of shares, in divers joint^sfock miiways, d^., divers, to wit,' 
300 ahares in a certain company or partnership undertaking, called, 
The Pilbrows Atmospheric Railway and Canal Propulsion Company, 
under and subject to certain conditions, which were then set out, 
anongst which was the following, via : that the balance of the pnr* 
diaee money should in every case be paid at the office of the auc- 
tioneers, at the Hall of Commerce, between the hours often and four, 
on the day following the sale, except in casee where any special trans- 
fers were required, and to such the utmost expedition would be given. 
The declaration then averred, that on such exposure to sale, to wit, on. 
Ac*j the plaintiff became and was the highest bidder for, and declarea 
to be the purchaser of, and became and was the purchaser of, the said 
3CM) shares of and in the said company or undertaking; and the defend- 
ants then bargained with, and agreed to transfer and deliver to the 
plaintiff the said shares, ait and for a certain sum of money, to wit, 1B{., 
dben bid by the plaintiff for the same. The declamtion Ifaeui after cou- 

VOL. VI. 6 
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taining allegations of peiformance by the plaintiff of certain matters to 
be performed by him, stated that the defendants, during the time aforesaid, 
and before a reasonable time had elapsed for the plaintiff's preparing the 
same, to wit, on, &c., exonerated and discharged the plaintiff from pre- 
paring or tendering to the defendants, any instrument, deed or doca- 
ment, for the transfer to him of the said shares, and assigned as a 
breach, the not transferring and delivering to the plaintiff the said shares. 
Usual money counts. Pleas, first, non-assumpserunt ; secondly, a 
traverse, that defendants did expose to sale the shares as alleged ; 
•thirdly, a traverse, that the plaintiff did become the purchaser ; fourthly, 
a traverse that defendants did not agree to transfer the said shares, as 
alleged ; fifthly, a traverse, that the defendants did exonerate, absolve 
or discharge the plaintiff from preparing and tendering to the defend- 
ants, any instrument, deed or document, for the transfer to him of the 
said shares ; and lastly, to the money counts payment into court of 
16/. At the trial, before Williams, J., at the Middlesex sittings in the 
present term, the evidence was, that on the 12th May, 1846, the plain- 
tiff attended a sale of the defendants, who are auctioneers, at the 
Hall of Commerce, where the defendants are in the habit of selling rail- 
way and other shares ; and at such sale the plaintiff, amongst other 
shaifs, bought 300 Pilbrows Atmospheric Railway shares, in three se- 
pirate lots, numbered respectively, lots 233, 234 and 235, and contain- 
ing in eacii 100 shares, at the price of 61. each lot, the plaintiff being at 
that price the highest bidder. At the time of the sale, the following 
bill of parcels was made out by the clerk of the defendants at the auc- 
tion, and delivered to the plaintiff: — 

" Hall of Commerce^ London^ 12th May. 1846. 
" E. Franklin, Esa., Dr. 

*'To Lamond, Small & Lamond, 
'* For shares at public sale. 
" 20 Midland Eastern Counties, 12*., . . . £12 

•' 300 Pilbrows, 1*., 16 

The plaintiff paid the purchase money, and received certificates of 
the Pilbrows shares, each certificate containing 100 shares, and purport- 
ing that one Joseph Briggs was the original proprietor of the shares. 
The shares had been sold by the defendants, as auctioneers and agents, 
for a person of the name of Blatchford. The company having after- 
wards come to the determination of winding up the concern, and paying 
to the share>holders, 10*. a share, the plaintiff came to the oflSce of the 
defendants with his certificates, and applied to have a transfer to him 
of the shares, in order to entitle him to receive the money returned by 
the company, (for the company refused to pay, except to those who had 
a legal transfer from the original share-holder.) The defendants then 
mformed the plaintiff, that the shares were not sold by them on their 
own account, but as agents only for Blatchford, and that they would 
endeavor to get a transfer from him. After some delay, the transfer not 
having been obtained, the attorney of the plaintiff wrote to the defend- 
ants, requiring them to procure the transfer ; ia answer to which the 
defendants sent the following letter : — 
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'< TAreadneedlest. Jan. 27th, 1817. 
" SirR : — In r^ly to your letter of this date, we have to inform you 
that we shall be perfectly ready to hand you the name of the vendor of 
the shares, we having acted simply as agents in the matter. 

" Yours, &c." 

• 

This letter was put in as evidence of a dispensation of a tender of 
the deed of transfer for execution, and the plaintiff obtained a verdict 
for 40s. damages ; but objections were taken at the trial on the part of 
the defendants, on the ground, first, that they acted as auctioneers only, 
and were not personally responsible ; secondly, that there was no suffi- 
cient evidence exonerating the plaintiff from tendering a deed of trans- 
fer for execution ; and thirdly, that the declaration averred a sale of the 
shares in one lot and as one sale, whilst the evidence showed separate 
purchases, which was, therefore, a variance* All the objections were 
overruled, but leave was given to the defendants to move to enter a 
verdict for them, or for a non-suit ; pursuant to which, 

Byles, Serg't, now moved. — The defendants being auctioneers, and 
known not to sell on their own account, and offering besides to 
give up the name of the vendor for whom they sold, were not, it is sub- 
mitted, personally responsible. The only case against this position is 
Hanson v. Roberdeau^ (Peake, 120^ but that is distinguishable, as 
there the auctioneer was held liable for breach of contract, because he 
did not disclose the name of his principal, but here an offer to disclose 
was made. With regard to the objection that there was no evidence 
dispensing with the necessity of a tender, the only evidence the plain- 
tiff relied onfor this purpose was the letter of the 27(h January, but that 
could have no effect, and the learned judge, thout^h he preferred leaving 
it to the jury, seemed of that opinion. [ Wilde^ C. J. — The latter meant 
to intimate that they (the defendants) were not the parties to transfer.] 
The other objection is, that there is a variance between the declaration 
and the evidence as to the sale of the shares ; the declaration states only 
one sale, and the evidence three separate sales. In Emmersan v. 
Hedis, (2 Taunt. 38,) it was held, that on a sale by auction, where the 
same person is declared the highest bidder for several lots, a distinct 
contract arose for each lot, and James v. Shore (I Stark. 426,) is to the 
like effect. The plaintiff put in the bill of parcels made out by the de- 
fendants' clerk, in which all the shares are put down together in one 
item and contended that that was a substituted contract; but it is sub- 
mitted that this rather made the matter worse for the plaintiff, because 
the declaration is not on such contract, buton a sale by auction. [Maule^ 
J. — Upon the knocking down to the plaintiff of the third lot, was there 
not one contract for the sale of the three lots ?J The question was left 
to the jury upon its being a substituted contract, 

Wilde, O. J. — ^I think that there is no real difficulty in any of 
the objections which have been raised. The first objection is, in 
effect, that the contract does not bind the defendants personally. 
I apprehend it is old law, that an auctioneer selling, without disclo- 
sing his principal, personally contracts at least for the purpose of the 
present cause, on the same principle that persons are liable, who are said 
At the time, of sale to ^be agents, but who in fact are not so. The 
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next point is, whether then was evidence dispensing with a tender of a 
deed of transfer. It is said that there was no tender to Briggs or the 
owner of the shares, but that has nothing to do with tha present issue^ 
which is, merely, that the defendants did not exonerate the plaintiff 
from tendering. Now, what is the evidence as to this ? Why the whole 
of the argument seems to show that the defendants did sb exonerate ; 
for what do they say when applied to by the plaintiff, but that we will 
give up the name of the vendor. Is not that as much as to say, we are 
not the persons to execute a transfer, it is of no use to bring therefore a 
transfer for us to execute, we are not the vendors. Their answer would 
otherwise be idle, and it is the only sense to be put on their conduct. 
What would be the use of the plaintiff bringing a transfer to defend- 
ants to execute, when the defendants disclaim to be the persons who 
are to transfer j it seems, therefore tome, that on this issue the plaintiff 
is entitled to his verdict. Then, on the last point, the plaintiff has al- 
leged in his declaration as a fact that the defendants put up to sale 300 
shares ; and that the plaintiff was the highest bidder for, and became 
the purchaser of, the said 300 shares. The evidence is, that the plaintiff 
purchased these shares at three separate biddings ; but is that, in effect, 
aiffereut from what it would have been if he had gone into a shop and 
purchased various articles at different prices, and they had then been put 
together in a bill described as bought at an entire price. There is here^ 
besides, the evidence of the hand-writing of the defendants^ clerk in 
charging for these shares in a bill of parcels as shares sold at one entire 
price, and at one sale. There appears to me, therefore, to have been 
abundance of evidence to go to the jury, and tliat the verdict was right. 

CoLTMAN, J. — I am of the same opinion. 

Mauls, J.--Ialso think that there should be no rule. Tlie question 
is, what was the contract ? that is shown by conditions of sale and bilj 
of parcels, and I tbink from these, the result is, that the defendants did 
become the sellers to the plaintiff of the shares for the sum of 15i. The 
shares are put up in lots numbered, but which would be answered by 
any 100 shares of that company being delivered ; as soon as a contract 
was made with the same purchaser for another 100 shares of the same 
company as before, the parties contracting may be expected reasonably 
to agree to treat the two lots as one, and to have become the subject 
of one contract, and so on, until the 300 shares were bought: and the 
very circumstance of their all being handed over in a lump to the pur- 
chaser, of one sum {161.) being paid, and of the bill of parcels treatine it 
as a sale m the first instance lor 300 shares, show, I think, sufficient to 
satisfy a jury that the shares were sold under one contract. The ques- 
tion, then, is upon the terms uijder which the shares were sold. The 
conditions of^le are, that the balance of the purchase-money should be 
paid at the office of the defendants on the day following the sale, except 
incases where any special transfers were required, and to such the ut- 
most expedition would be given. When, therefore, the transfers were not 
special, all that was requisite to put the purchaser in full possession was 
to be done on the second day, and, where the transfers were special the 
only differeijce from this would be as to the time, and all ihatwas re- 
quisite would still have to be done by the parties to complete the pur- 
chase. I think, then, that the defendants did agree to transfer the shires, 
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not that it w^ meant that they should be the parties actually executing 
the deed of transferi but that they should procure what was requisite to 
the transfer ; and as to the dispensing with the necessity of a tender of 
the deed of transfer, I think that when the defendants wrote, saying we 
acted merely as agents, they said, in effect, we do not understand oyr 
liability to be to get the transfer executed, and that, therefore, it became 
useless to bring it to them for that purpose. 

Creswell, J., concurred. Rule refused, 
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B«for» the Kight Honorable ^epHEN LtJSHINGTON. 

Saunders t. Saunders, 
pleading answers- 

He anewcm to an allegfation in a eauee of cruelty, itated several abti of ill-treatment : — Held, 
that aaaooh aete ooald not be referred to for the purpoee of explaining the natton pleaded 
in the all^^tioni nor taken as prored for the benefit of the party aniweriny i the ansiren 
most be reformed, by etriking ont, as redandant, the acts stated. 

This was a suit for separation b^ reason of cruelty brought by the wife, 
on whose part a libel was given in, pleading several acts of cruelty. A 
responsive allegation was brqught in on behalf of the husband, the first 
article of which denied the charges in the libel ; the second pleaded 
and exhibited several letters from the wife to the husband ; and the 
third was the usual concluding article. An offer was made to waive 
the answers of the wife to this allegation, but refused ; and the answers, 
the admission of which was now opposed, were then brought in. The 
first few lines of the answers denied the first article of the allegation^ 
but in the twenty-four following page^ were alleged a great number of 
acts of misconduct, ill-treatment, and cruelty, some of which were 
pleaded in the libel, and others not. 

Bayford and R. PhUtimore, in opposing the answers took three ob- 
jections. First, that the answers should have been confined to a denial 
of the allegation ; for that, although facts in explanation might be stated 
in answers, yet independent facts were irrelevant, and, as such, inad* 
missible. Secondly, many of the facts stated in the answers were of an 
earlier date than the charges in the libel, and should have been pleaded 
there, if introduced into the cause. Thirdly, the answers were redun* 
dant, as containing matter which had already been pleaded in the libeL 

Addams and Robertson. — If the answers had stopped with a general 
denial of the averments in the allegation, they would haVe been opeti 
to the objection that the wife could on oath giVe no instance of miscon- 
dnct or cruelty. The answers go back farther than the libel, because 
the allegation does ; and, as the husband's case is, that he neVer ill- 
treated his wife, she has now a right to say, in ansWef to (hat, you have 
ill-treated me, not merely from the time stated in the libel, but antece- 
dent td that, and she has a right to avail herself of the oppoftunity of 
stating on oath facts which occurred, whether already pleaded or not. 
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Dr. Lushington. — I am of opinion that the court ought' always to 
be extremely cautious in endeaForing to form any opinion upon a case at 
an early period of the proceedings, because the court cannot know that 
which may be perfectly well known to the counsel on the one side and 
the other. This is the only safe course with respect to all pleadings, 
and applies to the case of answers. Upon this principle, I admitted 
the allegation to which the answers are given. The libel in the cause 
set forth the circumstances, and the allegation in contradiction to that 
was not of a common or ordinary nature, for it consisted merely of 
a general denial, giving no account or explanation of any of the charges 
pleaded, and if I had been called upon to ascertain the real reason why 
this plea was given in, perhaps I should have deliberated for a very long 
time, and come to no very satisfactory conclusion at last. However, 
this was no part of my duty, and I governed myself by the eene* 
ral principle that what the one party has thought proper to plead the 
other may contradict, because if it is of importance for one party to plead 
such matter, it may be important to the other to contradict it. That 
being the state of the case, I come to the only matter for immediate de- 
cision — are these answers redundant or no? But let us stop a moment* 
here, and consider the course of proceedings with respect to answers in 
these courts, because we shall be liable to fall into difficulties if we 
confound that course with modes of proceeding before other tribunals. 
Our course is, that each party is at liberty to set out all the facts which 
may be of benefit to his cause, provided they can be stated legitimately, 
but then this must be done in plea. The purpose of answers is for the 
benefit of the party requiring them ; in order that, if the facts pleaded 
be admitted, he may place that matter before the court, which other- 
wise he could only do at a great expense by taking evidence, or upon 
which possibly no evidence at all could be procured. The answers, 
then are never for the benefit of the party giving them in ; still he is 
not compelled to answer simply to the facts pleaded, he is at liberty to 
offer explanation, and such explanation may consist of matter already 
pleaded, or to be pleaded, or not. This he has a perfect and complete 
right to insert. But here another principle comes in : if matters capa- 
ble of proof are stated in the answers, they will not be proof in the 
cause unless established by other evidence, and putting them in answer 
will not dispense with the necessity of proving them, by stating them 
in plea, and supporting them by evidence, or procuring the admission 
on the other side. I doubt if in any state of the case the answers can 
ever be used for the benefit of the party who gives them in. I am 
aware that there have been cases in which a party has insisted upon giv- 
ing his answers, and I think every court would be extremely cautious, 
where the answers were thus brought in without being asked for, in 
taking any fact from them ; the court must always be desirous of avoid- 
ing to place reliance upon any thing which is stated by the party for 
the purpose of explanation. These answers, in truth, speak to this 
eflect :— " No, you have been guilty of cruelty Against me, 1 will go on 
and state every act, whether pleaded or no." This goes beyond the 
bounds of explanation, I can see no use in admitting the answers as 
they stand, and 1 cannot conceive that ihey would be read, for they not 
only negative the plea, but allege various fresh acts of cruelly, and most 
certainly I should not think of looking into them with a view of find- 
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iQg any proof of the libel ; no jud^ would be justified in referring to 
tfaem ior that purpose. I am of opinion the answer should be confined 
strictly to the article ; the whole of that part, therefore, will stand, and 
the answers most be referred back for reformation, which may be ef- 
fected hf striking out all the remaining portion. But I must express 
my great regret that the offer made to waive the answers of the wife 
was not accepted ; it would have saved ranch expense and delay. 

On the 18th June, the case came on for hearing, and the court then 
pronounced for the separation at the prayer of the wife. 



PRACTICAL POINTS. 

INTEREST OF A PARTT AFFECTBO BY THE DECISION OF THE CAUSE. 

The case which we gave in our September No., p. 338, mised a question 
of some interest, namely, whether the evidence of a defendant, who at the 
time of his examination had no interest which could be affected by the 
decision of the cause, was admissible on behalf of the plaintiff, although 
he had originally been jointly interested with the plaintiff and the other 
defendants in the subject matter of the suit. The cause was heard be- 
fore the Master of the Rolls, (Lord Langdale.) One question raised on 
the appeal was as to the admission of the evidence of the defendant 
Webb, under the following circumstances. The plaintiff in the suit 
was a corn factor, and in April, 1840, he entered into a joint specula- 
tion with Nash, Carpenter, Sheppard and Webb, for the purchase and sale 
of English wheat, the terms being that the respective parties should 
be interested in the adventure according to the proportions iu which 
they held foreign wheat at the time of the agreement. The specula- 
tion resulted in a heavy loss, and the suit was mstituted to recover from 
the representatives of Nash, who had died, his proportion of this loss. 
Webb and Sheppard were not originally made parties and were exam- 
ined as witnesses on the part of the plaintiff. The bill stated, that Car- 
penter, who was made a defendant, had settled with the plaintiff for his 
share of the loss ; that Sheppard had paid his proportion ; and that 
Webb, beiuff insolvent, had been released by the plaintiff without any 
payment, it will be seen, from the report, of the case in 1 Phil. 694, 
that, on the hearing of the cause before the Master of the Rolls, an 
objection raised by the executors of Nash in their answer, that Sheppard 
and Webb were necessary parties to the suit, was overruled ; but that 
the Lord Chanceller (Lyndhurst,) on appeal, took a different view, and 
held that the objection ought to have been allowed. In consequence of 
this decision, Sheppard and Webb were made parties to the suit, with- 
out prejudice however to their examination ; and under these circum- 
stances, the question had been raised before the Master of the Rolls 
whether the evidence of these parties could be received. His Lordship 
received the evidence and made a decree, which now for^aed the sub- 
ject of appeal before the Lord Chancellor. 

Roupell and Piggotty for the plaintiff, offered to read the evidence of 
Webb. 

BussMf Smffthe and BramUy^ for the defendants, the executors of 
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Nash, objected to the evidence being receiTed. [They cited Murray r. 
Shadwell, (2 T. & B. 401 ;) Ex parte Benfield, (5 Yes. 424 ;) Blaeketi 
V. Weir, 5 B. & C. 386.] 

The Lord Chancellor observed, — ^I have no doubt that this evidence 
is receivabJc. The statements in the bill, and the release produced, 
show that the party has no interest. When we speak of interest, we 
mean interest resulting from the cause, and thus influencing the party 
in giving his testimony. How can any such exist here ? Five persons 
are said to have entered into a speculation to buy and sell Englislk 
wheat, the agreement being, that they were to be interested in the ad- 
venture according to the proportions in which they then held foreign 
wheat ; the adventure produced a great loss. The bill states that the 
plaintiff who was to buy and sell the wheat had done so, that 10102. 
was the loss incurred, and that the plaintiff had paid his proportion, but 
that Nash had not ; and the bill calls on Nash's executors to contribute 
his proportion. Releases are then produced to the defendants who axe 
examined as witnesses, and these parties are called to show that Nash 
was liable to the plaintiff. Suppose, then, that the plaintiff succeeds in 
this, how can the defendants gain any thing? The suit can have no 
result as to them, for the result is already attained to them by the re- 
lease. The defendants can get nothing ; they disclaim any interest by 
their answer. Their evidence is to show that Nash was a party to the 
agreement that is, to enable the plaintiff to reimburse himself according 
to the proportion in which he had already done as to them by ar- 
rangement. They are made parties subject to their examination, and 
whether this was proper or not is of no moment, for the defendant can- 
not now object on this ground under the circumstances, the plaintiff 
being protected against this objection by the form of the order. The 
Master of the Rolls has come to a right conclusion, and the evidence is 
clearly admissible. The appeal was therefore dismissed with costs. 

The Chancellor of Ireland. Sir Edward Sugden, when Chan- 
cel lor of Ireland, having made an appointment to visit the Dublin In- 
sane Asylum, repaired thither in the absence of the chief manager, and 
Wfts admitted by one of the keepers, who was waiting to receive a pa* 
tietit answering the description of Sir Edward. He appeared to be very 
talkative, but the attendants humored him, and answered all his ques- 
tions. He asked if the Surgeon General had arrived, and the keeper an- 
awered him that he had not yet come, but that he would be there im- 
mediately. " Well," said he, *' I will inspect some of the rooms till he 
arrives." "Oh, no," said the keeper, " we could not permit that atali." 
'^ Then I will walk for a while in the garden," said his lordship, " while 
I am waiting for him." " We cannot let you go their either," said the 
keeper. "What!" said be, don't you know I am the Lord Chancellor?" 
" Sir," said the keeper, " we have four more Liord Chancellors here al- 
ready." Sir Edward got into a great fury, and they were beginning lo 
think of the strait waistcoat for him, when fortunately the Surgeon Gen- 
eral arrived. " Has the Chancellor arrived yet ?" asked he. The man 
burst out laughing at him, and said, " Yes, sir, we have him safe ; but 
ha Li by far the most dangexous patient we have.'' 
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Vol. VI.] NEW-YORK, FEBRUARY, 1848. [Monthly Part. 

THE REVISION OF 1830— THE INNOVATIONS OF 1847 AND 1848. 

The laws of New- York, regulating estates in land were much af- 
fected by the revision of our statutes. Passive or formal trusts ; powers 
at the common law and under the Statute of Uses, save in the case of 
a simple power of attorney to convey lands ; fines and recoveries ; 
lineal and collateral warranties, with their incidents, were abolished ; 
uses were transformed into legal estates; authorized trusts wero reduced 
and >]mportant innovations made upon the doctrine of descents. 

Erections which had stood for ages were levelled to the dust. Rules 
and principles which had survived many contests, and, by all the 
methods which the ingenuity of man could devise, had been tried as 
by fire ; distinctions treasured up by masters of science ; masses of 
solemn and well considered adjudications of our own and of the English 
Courts, were swept away and out of their fragments and out of the 
original elements, a new system was suddenly arranged ! Old words 
and terms, once of known and mighty import, were proscribed, a new 
vocabulary supplied their place ! 

It was necessary that those to whom the conduct of so important an 
experiment was committed, should possess enlarged and liberal views, 
much skill and learning, patient thought and profound research, great 
force of purpose and power of indepenaent action. Theirs should Tiave 
been the spirit of the reformer, tempered by the humility of the conser- 
vative. Meet it was that they should be versed in the teachings alike 
of the past and of the present, and not regardless of the showy monitons 
of the future. Within attainable limits this, perhaps, was so. Certain 
it is that in the revisers the Legislature had able guides, and if those 
guides in treading the intricate mazes through which they were called 
to lead the way, had now and then stumbled, or even fallen, what won- 
der! They were human, therefore fallible, and giant doubts and diffi- 
culties thronged around them and obscured their path. 

The revision of our statutes did much good and much evil. That 
good and that evil abide with us still, working out their influences upon 
our system. So far as the work was one of mere revision, it was at 
once important and valuable. An attempt, was made however, to de- 
vise new rules and to codify with those rules, portions of the common 
law. The few chapters which contain the result of that experiment 
were framed with great care and skill, but are nevertheless intricat6| 
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and of doubtful utility. It is true that many artificial and arbitrary 
rules were abolished ; principles which had travelled down to us from 
the feudal ages, gave way to principles better adapted to the spirit of 
our times and of our institutions; some antiquated follies were dis- 
missed ; some scholastic mysticisms were made intelligible. It is true 
also, that the revisers did all that disciplined and instructed intellects 
could, at the time, to reform the abuses, simplify the abstruse refine- 
ments and enlighten the impalpable distinctions which had so long 
abounded. 

But many of the subjects handled, bade defiance, from their very 
nature, to all attempts at elucidation. The pen of man never has been, 
never will be competent, to state the wording of a statute so clearly as 
to tolerate but one construction. The Etiglish statute of frauds was 
drawn by Lord Hale, a man of accurate expression and divinely ordered 
thought. At the close of a century from the period when it went into 
operniion however, the greatest uncertainty existed as to many of its 
provisions. Even then, construction was still in its infancy. With 
this imperfection of language the revisers had to contend. The conse- 
quences have been most disastrous. The substitution of one word for 
another in onr statute of frauds gave rise to a serious course of litigation, 
in the various courts, terminating only in that of the last resort. At this 
hour, questions of great import, arising out of our statutes of uses and 
trusts and powers, are, with studious minds, complex and difficult. 
Those statutes have not, as yet, been fully settled by our courts. Upon 
some clauses we have valuable decisions ; upon other portions doubts 
and queries b«ve been repeatedly evoked, while not less important sec- 
tions, shrouded, from their very birth, in outer darkness, continue in a 
repose as undisturbed as it is solemn and significant. Ever since the 
revision, the spirit of litigation, encouraged by the uncertainty of the 
law, has been abroad ; and the numerous cases reported in the books, 
upon the law afiTecting the disposition of estates by wills, (without refer- 
ence to cases upon other branches of the law,) would prove that the 
benefits arising from the revision have been dearly purchased by the 
people of this state. Nor is this all : much of the valuable time of our 
courts has been necessarily given up to the work of mere construction. 
In the performance of the duty judges cannot proceed hastily. They 
are to regard the known or probable intent of the Legislature — the reform 
contemplated, and the abuses or defects to be remedied ; to have con- 
stant reference to the law as it stood before the enactments took effect ; 
and, finally, to establish such an interpretation as shall answer, not 
mt-rely for a solitary case or a particular period, but for general admin- 
istration and for all coming time. To this end, there must be much liti- 
gation, and each well ascertained principle will have its victims. But 
though defeat may be ruinous to some parties ; though success may 
be unprofitable to others, the light of many minds must shed its illu- 
mination ; earnest and enlightened controversy must perform its appro- 
priate oflice ; our most grave tribunals must, by a series of adjudica- 
tions, prolonged, it may be, through years of learned labor, mature, per- 
fect and settle the system, before we can approach that stability which 
shall give both security and repose. 

If a single day could possibly enable us to devise a good system; 
to realize its benefits, to illustrate its uses, to determine its application 
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and to give it both force and utterance wouId.be the work of a century. 
The benefits of a legal reform are not to be speedily realized ; its eviU 
fait upon us. Time, though a necessary interpreter, continues dumb, 
until the conflict of opinion, of argument, of analysis, has rendered 
him articulate and intelligible. Our commercial and mercantile law 
was no sudden invention. It was not the work of a day or of one set 
of minds. It came down to us like a mighty river rushing on in its 
sublime course, consistent as truth, the consummation of finite wisdom. 
At its source, that river had an humble beginning — a rivulet in the val* 
ley fed by tiny fountains from the mountain side; now, it scarcely 
moistens its bed, anon, it meanders so feebly that ^'an infant's hand" 
might stop its progress : — but, joined by other streams, fed by the dews 
and the rains of Heaven and by unseen springs, it augments its volume, 
widens its banks, deepens its channel, until it fills the whole earth. So 
in the incipient, the early existence of this system, a single maxim ob- 
tained force, others succeeded ; one rule of right formed a nucleus 
around which other kindred rules might cling ; the necessities of trade 
originated customs, custom ripened into law ; a few feeble decisions of 
courts laid the foundation for others ; the wisdom and experience of 
each succeeding generation improving upon the wisdom and ejtperience 
of generations t[iat were passed ; and thus the edifice arose, perfect in 
its parts; beautiful in its proportions. It has taxed the deliberative 
spirit of ages. The great minds of the earth have done it homage. It 
was the fruit of experience. Under the system men prospered, all the arts 
flourished and society stood firm. Every right and duty could be un- 
derstood, because the rules regulating each, had their foundation in rea- 
son, in the nature and fitness of things ; were adapted to the wants of 
our race, were addressed to the mind and to the heart ; were like so 
many scraps of logic articulate with demonstration. Legislation, it is 
true, occasionally lent its aid, but not in the pride of opinion, not by de- 
vising schemes itiexpedient and untried, but in a deferential spirit, as a 
subordinate co-worker. 

l^he reformer who would seek to improve such a system in any ma- 
terial degree, mistakes his vocation. That last had better be left to 
time and experience. He will often find it impossible to know what to 
eradicate and what to spare ; and, in plucking up the tares, the wheat 
may sometimes be destroyed. ^^ The proud of flesh" may be removed 
indeed, but with it will come gushing forth the blood of life. We bor- 
row the admonition of that lamented jurist. Judge Story, ''surely they 
need not be told how slowly every good system of laws must be in 
consolidating ; and how easily the rashness of an hour may destroy, 
what ages have scarcely cemented in a solid form. The oak which 
requires centuries to rear its trunk, and stretch its branches, and 
strengthen its fibres, and fix its roots, may he levelled in an hour. It may 
breast the tempest of a hundred years, and survive the scathing ^of the 
lightning. It may even acquire vigor from its struggles with the ele- 
ments, and strike its roots deeper and wider as it rises in its majesty ; 
and yet a child, in the very wantonness of folly, may in an instant de- 
stroy it by removing a girdle of its bark." 

It is now seventeen years since the revision of our statutes took ef- 
fect, a long period in the affairs of social life, in the tardy progress of 
judicial improvement it is but as yesterday* Yet, with characteristic 
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fondness of change, and in the eager pursuit of improvement, we have 
rushed forward and are, even now, in^the midst of a legal and judicial 
convulsion. 

The last few months have brought about the most startling novelties : 
a new constitution ; a judicial re-organization : the judges elected by the 
people. The Court of Chancefy, the Supreme Court, the Court for the 
Correction of Errors, have been abolished ; and a Supreme Court, with 
law and equity powers, and a Court of Appeals, have been established in 
their stead. 

The great merit of this reorganization consists in an increase of 
judicial force, rendered necessary in the rapidly augmenting business in 
the state ; and the substitution of a court of final resort, with profoundly 
learned Judges, for the old one in which laymen and mere politicians 
used to preside. As to the new method of appointing judges, it is suf- 
ficient to say, that the people have proved themselves fully equal to that 
great and solemn duty — they have chosen good, sound and practical men. * 

One set of commissioners have been appointed to revise, simplify and 
abridge the rules and practice, pleadings, forms and proceedings of the 
courts of record in the state ; and to another has been assigned the 
duty of reducing into a written and systematic code the body of the law 
itself. 

It is apparent that these commissioners will find it difficult to meet 
the expectations of the public. The progressive spirit abroad, is de- 
manding too much. It will be satisfied by nothing less, than a system 
which shall be at once so plain and practical that '' every man may be 
his own lawyer," and that every honest intent and purpose in regard to 
the acquisition or transmission of property, shall be feasible and secure. 
But new and multiplied disappointments are in store for the people. In- 
stead of laws so simple that '* he who runs may read," these changes 
will beget numerous difficulties and be followed by many years of toil, 
judicial action and uncertainty. 

The many features in the new constitution were designed to be jllus- 
trated and carried out by the Legislature. At the first session of that 
body held after the change in the organic law, a formal and complicated 
act was passed, regulating the judiciary of the state, and, at a sut»e- 
quent session, convened within a few months, another act was passed 
lor the same purpose. Other acts (a numerous progeny I) will doubt- 
less follow in rapid succession. The end of all this, who can tell ? 

The gentlemen having charge of the proposed revision of our practice 
have given us some intimation of their views. The ditferent forms of 
actions at law are to be called by their proper names no longer. This 
can be of no moment. The present system of pleading in such pro- 
ceedings, with ail its merits and defects, is to be given over to utter per- 
dition. This is a serious business, but we trust that a better and less 
technical and artificial machinery may be substituted. Simplicity and 
certainty should be attained. Indeed, if all fictions, including that worst 
of all fictions — the common counts— can be dispensed with ; and the 
complaining party be required, in all cases, to slate the specific matter 
upon which he relies, the ends of justice would perhaps be the better 
attained. But any evils which can arise from the experiments which 
may be made in this matter, must be trifling in comparison with tliose 
evils which may come upon us from another quarter. 
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The commissioners of the code have been sitting wiih closed doors. 
Their purposes remain to be revealed. But we look to their labors with the 
most lively interest and with deep solicitude. They may do some good, 
they may do immense mischief. If important portions of our system be 
left untouched, and where the nature of the subject will admit of com- 
pression, and where the law consists mainly in absolute and arbitrary 
rules, great caution be observed, all may be well. But if the law of real 
property is to be measured out in sections — complex, and, until they 
may be quickened into life by numberless decisions and commentaries, 
inarticulate and unintelligible ; if the doctrines of the law merchant are 
to be dissected and the expansive vitality of a system, prone to work out 
its own regeneration and improvement, is to be repressed within arbitrary 
limits : if the common law is to be mutilated and its peculiar plasticity 
destroyed ; if those well ascertained rights and duties which, in a com- 
mercial city like this, obtain among men, are to inherit a maimed and 
sickly existence from the defective and indefinite language common to 
declarative acts, then few calamities that could be brought upon us by 
our own agency, would be more intolerable than this. 

You cannot melt down the law of evidence to a more digestable form 
or by any curt provisions, however cleverly or accurately expressed, 
render a science simple which, in its very nature and essence, is intri- 
cate and metaphysical. Your most choice words will become as *' bones 
of contention," some things are not possible, some are not expedient. 
It is idle to expect that any set of men, however learned and wise, can 
provide rules for all the exigencies of commerce, or anticipate the infinite 
variety of special cases which may arise. It is equally idle to expect 
that imperfections incident to human nature — to the social system, evils 
fostered by conflicting interests and of recurring differences of opinion, 
are to be cured by the stately resolves of any convention or the collec- 
tive wisdom of any legislature. * 

This purpose of codifying the law should be abandoned as unwise, 
inexpedient, dangerous. If carried out fully, it will unsettle the law, in- 
troduce disorder where everything is now certain ; multiply the suitors 
which throng our courts of justice ; and, for years, tie down our judges 
to the work of mere construction. The late Chancellor Kent has left 
us an admonition on the subject. Mr. Justice Cowan was opposed to 
all attempts to reduce the law to a code. Chancellor Walworth, weighed 
down by a becoming sense of the magnitude of the undertaking, re- 
fused to sit on this commission. One of our professional brethren, 
after having put his hand to the plow, has fainted and turned back. 
Verily, if the work must go on, we hope the commissioners will do but 
little and that little with care and circumspection. 

The truth is, ttie plan adopted in regard to both these commissions is 
wrong. Men are appointed for a short term and are required to act on 
the emergency, with the clamor of an impatient public and an impatient 
Legislature, continually ringing in their ears. Whereas they should 
have been appointed for a much longer term. It should moreover have 
been the doty of the judges to ftiruish them, from time to linie, such 
suggestions as the experience of the bench might warrant : and the com- 
missions should each year lay the result of their labors before the Legis- 
lature. Continue this for the next fifty years, if need be, but let im- 
provement be gradual well considered and permanent. 
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Before the Honorable JOHN W. EDMONDS, one of the Justices of the Supreme Co«rt. 

[At Special Term^ New- York, January 31, 1848-] 

The Peoplk on the relation of Benjamin Griffin v. William 
Steele and others, Trustees of the Centenary Metho- 
dist Episcopal Church in the City op Brooklyn. 

mandamus. 

A reli^ous congregation established as part of a general church, and in subordination toits sys- 
tem of governmeDt, and having by contributions from members of that church at large, 
erected buildings in which to worship, cannot by severing themselves from that ohoroh 
withdraw those buildings from the connexion. 

The Trustees of a Religious Corporation have nothing to do with ecclesiastical matters. Their 
duty is to see that the intention of the founders of the church is carried out, and it is no 
excuse for any departure from that duty that the majority of the present worshippen there 
desire or direct it. 

A minister duly appointed to the pastorihip of a church, has a right to the writ of mandamus, 
commanding the trustees, who wrongfully refuse to receive him, to admit him to the pulpit, . 
and other appurtenances of his function. 

In 1839, the members of three Methodist churches in Brooklyn, united 
in forming a new church, which they denominated the Centenary 
Methodist Episcopal Church, in commemoration of ihe Centenary cf 
Methodism. They caused themselves to be incorporated under our 
general act as to religious corporations, and by voluntary contributions 
among the members of that persuasion at large, built themselves a meet- 
ing-house and parsonage. They were admitted into the connexion 
with other churches of that denomination, by the Presiding Elder of that 
district, and, agreeable to their discipline, received from him a preacher. 
For a period of about eight years, ihey received annually from the con- 
ference a preacher appointed for them by the bishop. In 1847, their 
preacher having been suspended by the authorities of the church, the 
congregation determined to stand by him. They accordingly notified 
the bishop that they did not desire him to appoint a preacher for them, 
and they agreed with their then preacher to continue him as their 
pastor, at a salary of one thousand dollars, and rented him the par- 
sonage. 

The Bishop, disregarding their notification, and pursuing the accus- 
tomed practice, appointed the relator, the Rev. Mr. Griffin, an ordained 
elder of the church, to be their preAcher. Mr, Griffin was refused ad- 
mittance into the church by the trustees. He then applied for an alter- 
native mandamus, commanding them to admit him, or show cause why 
they did not. The trustees made their return to the writ, setting up as 
the main ground of their defence, that Mr. Griffin, the appointee of the 
Bishop, was not the choice of the majority of the congregation, but that 
Mr. Green, their suspended preacher was, and claiming thaUthe voice of 
that majority should control. 

On the coming in of that return, Mr. ChiULs and Mr. Lord^ moved 
• for a peremptory mandamus becauhe of ihe insufficiency of the cause 
shown. Mr. Dykman and Mr. Greenwood^ contra. 
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Edmonds, J. — I confess that there is much in this return, which 
would, from a mere cursory perusal, go far to at least excuse the charge 
of evasion and inconsistency which was so vehemently made against it 
on the argument by one of the counsel for the relator. If there was 
enough to warrant me in declaring the charge fully made out, it would 
be my duty for that cause alone to decide this motion in favor of the 
relator, and direct a peremptory mandamus to issue to admit him to the 
pastorship of this church. But I cannot readily bring myself to believe 
that either of the respectable parties to a controversy so important as 
this is, would desire to have it determined otherwise than upon its sub- 
stantial merits, or be willing to have the task of deciding it embarrassed 
by mere technicalities or useless special pleading. And as I imagine I 
can perceive a distinction pervading the whole return, which involves 
the merits and takes from it its imputed character of evasiveness and 
inconsistency, I pref r looking at it in that aspect, that I may approach 
the more agreeable duty of attempting to decide the case according to 
the very right of it. 

That distinction is this. The relator in his writ and his other pro- 
ceedings, uses the word *' church" in various significations : at one 
time as denoting the whole Methodist persuasion in the Uited States ; 
at another, that portion of it which is represented in their conferences ; 
at another, as the particular society or congregation over which he claims 
to be pastor, and again as designating their meeting house or house of 
worship, while the respondents, on the other hand, intend to use it in 
one senseonly, that of designating this particular congregation. 

Hence, when the relator alleges that "the Methodist Episcopal Church 
in the United States is a church or denomination of Christians volunta- 
rily associated in numerous societies," in conformity to certain rules 
which contain the doctrines and discipline of th^ said Methodist Epis- 
copal Church, the respondents feel themselves at liberty to deny that 
there is any such church known to or in the law of the land as the 
Methodist Episcopal Ciiurch in the United States, while they admit 
that there is an asbociation of ministers or preachers who are known by 
that name and governed by those rules. And while they "deny that 
the several societies or churches within the limits of the several annual 
conferences are associations united as parts of one common church," 
they admit that *' by said rules, in the General Conference, alone is 
Tested the authority to prescribe or change the rules of said Methodist 
Episcopal Church, and to ordain laws buiding on its members." And 
so, while they deny that the persons composing this society, were at 
the lime of the formation thereof, members of any church known as the 
Methodist Episcopal Church, "they aver that it was composed of per- 
sons who were then members of the First, Second or Third Methodist 
Episcopal Churches in the city of Brooklyn," which said three last 
mentioned churches were separate and independent churches, in no ways 
connected with each other or with any other church." 

If the respondents had contented themselves with this distinction and 
bad based their return solely on that, 1 should have been obliged 
to hold it evasive, because it is most manifest that they have not an- 
swered to the word '* church" in the sense in which it is understood in 
common parlance among that denomination of Christians, nor in the 
sens^ in which it was plainly used in the writ which they were an- 
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swering to. But they have gone farther, and while throughout they 
have adhered to this distinction as perhaps a legitimate mode of pre- 
senting to the court the grounds on which they intend to rest their 
defence, they have in other parts of their return as well as on the ar- 
gument, so frankly spread out the facts of the case, as to present no 
insuperable obstacle to a decision on the substantial merits of the con- 
troversy. 

Those merits are presented in this simple form : On the one hand, it 
is claimed that the power of appointing a preacher to any particular 
congregation, (involving herein both the duty of the preacher thus to 
officiate and the obligation of the congregation to receive him,) is vested 
in certain constituted authorities of the church at large, irrespective 
either of the wishes of the pastor or congregation ; and, on the other 
hand, it is insisted that this is an obligation resting on the preachers 
alone, and not on the congregation ; that this obligation springs only 
out of a dicipline of government adopted and prescribed by the preach- 
ers alone, and while it obliges them to go where the superior authority 
directs them, no congregation is bound to receive them as their pastors 
except of their own free choice. 

The consideration of this question presents for my determination two 
points : 

1. The nature and extent of the obligation resting on the respective 
parties : 

2. How far it is the duty, or in the power of courts of law to enforce 
this obligation, whatever it may be. 

In discussing these questions I disclaim at the onset, all power to 
canvass or determine the scriptural truth of any tenet held by this de- 
nomination of Christians, or any individual or congregation among them. 
I can only inquire into |he tenets promulgated in the church in connec- 
tion with a right of property or a trust to be administered. The limit 
of the inquiry is this, has therebeen an appropriation of property for the 
support of a church in which certain religious doctrines should be 
taught, and a certain discipline observed ? If these objects are not con- 
trary to law, then the next inquiry is, whether there has been an at- 
tempt to withhold the property from the uses to which it was dedicated, 
and whether those who now participate in the avails of the properly 
adhere to the doctrines it was given to sustain ? My province is merely 
to ascertain, what is, and not what ought to be, the tenets and disci- 
pline of this class of Christians, and that only for the purpose of ascer- 
taining whether the " meeting house" and parsonage in dispute, have 
been dedicated to their support, and whether the acts of the respondents, 
the trustees, are calculated to withdraw them from the purposes to which 
they have been dedicated. 

f The intention of the donors is the criterion by which to determine those 
purposes. The grant frequently expresses it, and when it does so 
clearly and unequivocally, that must govern. But in this case, the con- 
veyance is merely to the religious corporation by name, with no other 
designation of its purposes or trusts. In such cases, in the language of 
Judge Gardiner, in Miller v. Gable, 2 Denio, 548, the corporate or de- 
nominational name, in connection with the contemporaneous acts of the 
Corporators, may be a sufficient guide as to the nature of the trust. 
Here the corporate name in the deed is '* The Centenary Methodist 
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Episcopal Church," dl&c., three words of which clearly having respect to 
*Moctrines esteemed fundamental." 

The contemporaneous acts of the corpor-^tors are equally significant. 

The congregation was formed in the first instance of members of 
three other Methodist Episcopal churches. Upon their application, they 
were organized and recognized as a Methodist Episcopal Church by the 
presiding elder of that district, in the absence of the bishop, and in the 
interval of the annual conference. They received from him the assten- 
ment of a preacher, who officiated for them till the next annual confer- 
ence, and thence forward for a period of nearly eight years, and up to 
the time when this difficulty occurred, they yearly received from the 
conference such pastor as the presiding bishop designated. They be- 
came incorporated as a Methodist Episcopal Church. When they con- 
templated erecting their buildings, they obtained subscriptions for the 
purpose of aiding them in building a " Methodist Episcopal Church," and 
they now admit in their return that they built the meeting house "as 
and for a house of worship to be held and used as a Methodist Episco- 
pal meeting house, according to the discipline of the Methodist Episco- 
pal Church, so far as the said discipline relates to the articles of religion 
and the conduct and government" of the members thereof, so far as the 
same should be consistent with their legal rights as a religious corpora- 
tion. 

These circumstances show to my mind very satisfactorily, that this 
particular congregation was organized and this church dedicated with 
a view to the preaching of the faith and enforcing the discipline of the 
Methodist Episcopal persuasion, and that it was the intention of the 
founders thereof to support its tenets in subjection to the ecclesiastical 
power which upholds those tenets. 

It was undoubtedly competent for the original founders of this " Cen- 
tenary Methodist Episcopal Church" to have established it, iiidepend- 
ant of any connexion with any other professing Christians of the same 
denomination, and to have dedicated it to the support of particular 
tenets independent of any particular form or mode of Church govern- 
ment. Such a congregation might afterwards form a union with others 
and again dissolve it without impairing their foundation or doinj^ more, 
by the dissolution, than simply restoring themselves to their former 
position. But there is a wide difference between such a church and 
one originally formed as a branch of a main body and in subordination 
toils church government and discipline, from which it cannot break off 
without losing its distinctive character. 

I entertain no doubt that the church in question was of the latter 
character. Every allegation and admission in the papers before me 
show this, and evince that the independence now claimed for it by these 
trustees, was an after thought, not entering into the calculation of the 
original founders, but springing from some subsequent considerations 
which may or may not justify the separations of this branch from the 
main stock. 

Whether the acts of the trustees now complained of and sought to be 
redressed in these proceedings tend to such a separation, or if they do, 
whether they rest on considerations sufficient to justify it in any respect 
or to any extent^ are next to be'ascertained. 

The. claim set up by these trustees is, I repeat, that their society, in 

voIm VI. 8 
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respect to receiving preachers, is independtnt of the liigher church au- 
thorities, and that it is optional with thero, whether they will receive 
such as the Bishop or the Presiding Elder at the Annual Conference 
shall appoint for them. If this may be predicated of this congregation, 
it niny he so of every other society of the Methodist Episcopal Church 
in the United States, and the true inquiiy is, whether the independence 
thus claimed for all the separate congregations of the Methodist Episco- 

Eal denomination, is consistent wnth the rules and discipline of the main 
ody of which they are component parts, and consonant to the Church 
government in subordination to which they were originally established? 

This question is by no means new to that church, nor is this the first 
time it has agitated its members. 

It is now a little over one hundred years since Methodism first took 
its rise in England, under the fostering care of John Wesley, an ordained 
minister of the Protestant Episcopal Church of England, and about 
eighty years since it was first introduced into America, and began its 
extraordinary career among our people. For more than fifty years of 
that time, the question now mooted before me, has been once and again 
agitated in its councils, but it has never till now, that I can learn, 
invoked the interposition of the legal tribunals of the country. 

It seems, from an early period of his labors, to have been a cardinal 
principle with Wesley, thai the preachers, whom he sent abroad to dif- 
fuse bis doctrines among men, shoulii be independent of the people 
ivhose sins they were to condemn, and whose consciences they were to 
awaken, and that they should not be seduced from the Apostolic task, 
severe and full of privation and self-denial as it was, to which they were 
dedicated, by the seductions of a permanent residence or the allure* 
ments of an abiding home. Hence arose what, in their language, is 
called the *' itinerancy" of their preachers, meaning thereby, that no 
preacher having charge of a congregation should remain at any one 
place longer than a brief priod, ranging at different times from three 
iqonths to three years. Without yielding to the temptation of pausing 
to comment on the wisdom of a measure which has doubtless been one 
great element of the extraordinary success which has attended tlie 
preaching of these doctrines in this country, swelling that denomi- 
nation of Christians here, in the space of eighty years, from less than a 
score of people to nearly a million, and which hns sent their tenets forth 
into the wild and waste places of a new land as co*travellers with, if not 
forerunners of, the hardy pioneers of the West, I pass to the remark that 
this duty of assigning the preachers was in the early years of tlie church, 
ei^ercised by Wesley himself, both in this country and in England. In 
1769 he sent over to America two persons, who were the first regular 
itinerant Methodist preachers who visited this country. In 1771 he 
sent over two more, one of whom Mr. Asbury, in 1772, received from 
him an appointment as '' General Assistant," which meant that as Wes- 
ley was considered as head of the whole body, both in Europe and 
America, the one having a circuit under him was styled his assistant, 
and those under the assistants were styled helpers ; so Mr. Asbury, as 
" General Assistant/' was constituted the head of all the preachers and 
aocieties in Americai with power to station the preachers, &c., under 
the general direction of Wesley himself* • 

From that time. UAiil his d^ath, in 1816, a period of. forty-four.yeara, 



THE NBWJfORR LEXSMlIi OBflVK VSIL M 

Th» People, ^., ▼. Steele and othen, Tnwteee of the Ceotentary MethodlM Bpiefiopal Chtardh . 

with some slight interruptions, when the authority of his office was ex« 
ercised by some other person, the power of stationing the preached in 
this country was exercised by Mr. Asbury as sueh general assi9tant, 
or as superintendent or bishop, or by persons appointed by him and his 
coadjutors in the Episcopacy. 

r In 1789 a controversy, arising from the question «d*r before me, 
sprung up in England in vriiat is known in their history as^Uhe <Aise 
of Birstal House." . In Wesley's account of that matter he says: "I 
built the first Methodist preaching house at Birstal in 1739, isnd Icno^w- 
ing no better I suffered the deed of trust to be drawn up in the Presby- « 
terian form, but Mr. Whitfield hearing of it, wrote me a warm letter ask* 
ing, '^ do you consider what you do ? If the trustees are to name the 
preachers they may exclude even you from preaching in the house yon 
have built. Pray let this deed be immediately cancelled.'' To this the 
trustees readily agreed. Afterwards <* I built the preaching houses in 
Kings wood and at Newcastle upon Tyne. But none besides myself 
had any right to appoint the preachers in them." He also says^ that 
" whenever the trustees exert the power of placing and displacing 
preachers, then itinerancy preaching is no more. When the trustees in 
any place have found and fixed a preacher they like, the rotation of 
preachers is at end : at least till they are tired of their favorite preacher, 
and 90 turn him out. While he stays, is not the bridle i& his mouth} 
How dare he speak the full and the whole truth, since whenever he 
displeases the trustees he is liable to lose his bread ? How much less 
will he dare to put a trustee, though ever so ungodly, out of the society?" 
And in 1782 he used this explicit language : " I abhor the thoughl of 
giving to twenty men the power to place or displace the preachers 
in their congregations. How would he then dare to speak an nnpiea9> 
ing truth? And if he did, what would become of him? This oiust 
never be the case while I live among the Methodists. And Birstal is a 
leading case, the first of an avowed violation of our plan. Therefore 
the point must be carried for the Methodist preachers now or never ; and 
I alone can carry it, which I will, God being my helper." 

Wesley seems to have been loath to sever tfie connection between 
bis followers and the Church of England, and it was not until after the 
revolutionary war had dissolved all political ties between his country 
and ours, that he could be induced to exercise the power ot ordaining 
ministers for his followers in this country. ,.«••• 

But in 1784, he appointed Dr. Coke, and Mr. Asbury to be jomt 
superintendents over the brethren in America." 

Whether this word, derived from the Latin super, una tni^m^^ or 
the Greek episkopos, or the more English phrase bishop derived from 
the Saxon bircop be used, the meaning of all is the same, to oversee* 
Connected with the office of bishop in the church of which he was a 
member, was the power of presentment of pastors to congregations, ex* 
cept where the power had been specially granted otherwise. Connected 
with the office of superintendent, which he created for his followers m 
America, was the like power of stationing ministers. In neither in- 
stance was there any power in the congregation to choose their pastor 

^ When the missive bearing this appointment from the great bead and 
founder of thischurch reached these shores, aixty out of ttie eighty-tlwee 
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preachers then in the travelling connexion, assembled in conference ; 
in their own language became, instead of a religious society, a separate 
church ; elected and ordained their bishops : declared their articles of 
religion, and established their discipline — a part of which affecting the 
question in hand, was the following : 

Quest. 2. How is a bishop to be constituted in future ? 

Ans. By the election of a majority of the conference, and the laying 
on of the hands of the bishop. 

Quest. 3. What is his duly? 

Ans. To preside as moderator in our conferences : to fix the appoint* 
ments of the preachers for the several circuits ; and in the intervals of 
the conferences, to change, receive, or suspend preachers, as necessity 
may require, &c. 

The power thus conferred on the bishop or superintendent, has been 
exercised by those officers, or by persons appointed by them among that 
denomination of christians in this country, from that time until the 
present. 

But in this country, where the practice of self-government has been 
attended with such happy results, and where it has been so habitual in 
all the relations of life as almost to become a part of our nature, it was 
not to be expected that the establishment of a hierarchy like this, em- 
bracing within its authority so many thousands of our intelligent citi- 
zens, would be permitted without a struggle. Hence the history of this 
church is full of the efforts to overthrow or at least to modify it. 

At the first regular general conference (which is the highest ecclesi- 
astical tribunal among them, and which was held in 1792,) it was pro- 
posed to give an appeal from the bishops in stationing the preachers, to 
the conference. 

After *' a very strong debate" as it is termed, which lasted three days, 
the proposition was rejected by a large majority. A secession from 
the church followed, and for a few years its onward progress was ar- 
rested. 

At the general conference, in 1800, several propositions of a similar 
character were made. One " that the new bishop bring the stations of 
the preachers into the conference, that he may hear what the conference 
has to say upon each station." Another, "that the new bishop in 
stationing preachers, be aided by a committee to be chosen by the con- 
ference." But all were either withdrawn or rejected, the conference de- 
termining that the new bishop should be clothed with all the powers 
which had been conceded to his senior. 

The same attempt, in a different form, was made at the general con- 
ferences held in 1808, 1812, and 1816. The form of the proposition 
then assumed was, for the conferences to elect the presiding elders, who 
should constitute a council to assist the bishop in stationing preachers. 
But it was again rejected. 

The same proposition was renewed in 1820 and again rejected. In a 
modified form it was finally adopted, but its operation was suspended 
until the next General Conference, at which it was again suspended for 
four years more ; and finally in I82::i was rescinded. 

Thus ended, for the time, a controversy which the historian of the 
church describes as one " which has caused more agitation in our 
church, and sometimes seemed to threaten more disastrous consequences 
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than any other which up to that time had been canvassed on the floor of 
the General Conference.'' 

In 1840 the question was again agitated, though more moderately, on a 
petition, among other things, for the election of presiding elders, which 
was again rejected. 

I have gone thus at length into the history of the church, merely 
for the purpose of endeavoring to ascertain whether the question in- 
volved in this controversy is a well settled and well considered point 
of church government and discipline among them, and I confess I 
see no room for a doubt. If there was any on any mind it would 
readily be removed by a recurrence to some of the considerations which 
were presented on both sides of the question when it was under 
discussion at their various assemblages. On one side, it was urged 
that the proposed changes were most in conformity to the genius of 
our people, to have a voice in the election of those who are to rule 
over them; that it was dangerous thus to augment the power of the 
episcopacy ; that a preacher or a congregation ever so much oppressed 
in the appointments would have no redress; that it was impossible for 
any bishop to have all that local knowledge which is essential to enable 
him to make the most judicious appointments ; that to give one man a 
control over five hundred^ many of them his equals in wisdom and good- 
ness, was an anomally and an absurdity, finding no warrant in the scrip- 
ture, or the fitness of things, and that however easily the power might be 
executed in the early period of the church, when the congregations were 
few, and the number of preachers small, it was impossible to execute it 
either intelligibly or safely when the persons to be affected by it were 
numbered by hundreds of thousands, and were spread over the whole face 
of a continent ; and the example of the British charch was cited, where 
after the death of Wesley, the power of stationing the preachers had been 
given to a committee, with an appeal to the conference. 

On the other hand, it was answered that the Church of Christ was 
founded in some respects upon very different principles from those on 
which civil governments rested ; that strengthing the power of the Epis- 
copacy was less to be dreaded than the engendering an electioneering 
spirit, which would give rise to agitations and strife incompatible with 
harmony and brotherly love ; that though a particular preacher or con- 
gregation might be aggrieved in stationing him, that was a lesser evil 
than that which would flow from a destruction of the independence of 
the stationing power ; that though the preachers and congregations re- 
tained their civil rights as citizens, on entering the church they became, 
voluntarily, subject to the restraints (not incompatible with their rights as 
citizens) which were essential to the preservation and efficient action 
of the church ; that as to the limited information and want of local 
knowledge ia the bishops, the evil was practically remedied by their re- 
ceiving mformatiou from others, and acting on their own unbiassed 
judgment, uninfluenced by the local prejudices which would affect those 
who from their position were liable to be biased by partial interests and 
local feelings ; that the control of one over five hundred was counter- 
balanced by the advantage of a superior knowledge of and regard for the 
whole, possessed rather by him whose duly it was to oversee the whole 
than by those who were confined in their observation to a limited 
sphere i and, finally, that as the itinerancy of the ministry was one of 
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the chiefest instruments in the success which had attended the progt«88 
of the church, so its preservation, which was of the highest importmiee, 
could be most certainly secured when enforced rather by those who 
were independent of its action, than by either preachers or soeietiM who 
would be more likely to consult their own wishes and interest than the 
good of the whole church. 

In citing these argumt'nts, I must not for a moment be understood as 
intending to intimate, even, an opinion as to their soundness on either 
side, or as expressing any judgment on the propriety of th^ conclusion 
to which the church authorities arrived on the subject. That would 
be quite aside from the legitimate performance of my duty. But I cite 
them for a very different purpose — that, namely, of solving the question 
whether the power which these trustees are resisting is a fixed and un- 
doubted principle of government in the chtirch. 

And I am irresistibly conducted to the conclusion, that the itineraiKiy 
oC the priesthood, enforced by the power of the episcopacy, is now, 
and for more than a century has been, the well established practice of 
this church ; is clearly defined in the '* Doctrines and Discipline," and 
has been again and again understandingly and advisedly justified and 
defended by the highest ecclesiastical tribunal known in its constitution. 

This being determined, the questions occur: what was the duty of 
these Trustees under the circumstances of this case ; and how is thai 
duty to be enforced? 

The first of these questions has an intrinsic importance far beyond 
that which the decision of the case now in hand could give it. It has 
a direct bearing upon the innumerable charitable and religious societies 
among us, which, as was remarked on the argument, stand as monu* 
ments on the moral face of our country, to the benevolence and enter- 
prize of our citizens, diffusing the blessings of knowledge, virtue and 
piety abroad in the land. 

The mere association of any number of persons into a charitable or 
religious society, does not of itself involve the existence of any such 
ofiSce as that which these trustees fill. It is only when, in order to pro* 
tect their legal property or enforce their legal rights, they seek the aid 
of the law by an act of incorporation, that such oflice becomes neces* 
sary. Then it is requisite for them to have some person to represent 
them in their resort to legal remedies, and in the exercise of their 
legal rights. Hence, our general law relating to religious corpora^ 
tions provides that they must have a certain number of persons 
" to take charge of the estate and property belonging thereto, and to 
transact all afiiairs relative to the temporalities thereof." 2 R. Laws of 
1813, p. 212, i 3; and those persons, called in the statute trustees, are 
incorporated, not the society or association whose ofilcers they are. 

It is not an easy task to draw a line which shall clearly define the' 
boundaries of their authority. The statute circumscribes it within the 
limits of the words I have quoted from its third section. Its fourth sec- 
tion points out their powers within those limits, yet it is by no means 
unfrequent for trustees to mistake the extent of their domination. Many 
of the cases, of a character like the present, which come before otir 
courts of justice, display this mistake, and show a usurpation of power 
which properly belongs only to the ecclesiastical authorities. 

Their great and paramount duty is to see that the temporalities eoiii- 
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miUed to their charge are fairly and fully devoted to the purposes which 
the founders had in view ; the intention of those, founders being their 
polar star. All authority conferred on thetn is of necessity subordinate 
to this great end, and all exercise of it beyond the legitimate attainment 
of this end must be usurpation. 

It is no excuse for any aberration from this line of duly, for such 
officers to say that they have been directed to it, or are sustained in it 
by the majority of those to whom they owe their appointment. They 
are not chosen to represent that majority, but rather to execute the trust 
of carrying out tiie intention of those, from whose benevolence flow the 
temporalities put in their charge. 

If such an excuse will be ever available, where is it to stop? What 
shall set bounds to its encroachment ? And how long will it be befonsi 
the church, the parsonage, and the school-house, which owe their very 
existence to the desire of spreadiitg evangelical piety, will be desecrated 
by the orgies of the heathen in his blindness, or the subtleties of the 
iofiJel in his madness 1 They, from whose benevolence has arisen 
some pious foundation, or some noble charily may have passed frorii 
the stage of. life, leaving behind them some such monument of their love 
for God and man, in the confident expectation that the trust they have 
confi.ded to posterity will be faithfully executed. Upon what principle 
can it be justified, that they who now live to enjoy the fruits of the 
charity of the dead, should be permitted, at their caprice, to control, and. 
perhaps to divert from its original purpose, the endowment which owea 
none of its support to them? No such principle is known in law or 
morals. And it was the duty of the trustees, whose conduct is now 
under consideration, diligently to inquire and faithfully to execute the 
intention of those to whose contributions, the estate, property, and tem« 
poralities committed to their charge, owed their very creation. That 
intention has beeu easily ascertained to have been the establishment of > 
a Methodist Episcopal Church, in connexion with the general church 
of that denomination, and in subordination to its ecclesiastical tribunals, 
and its " Doctrines aud Discipline ;" aud the act of the trustees, wliich 
this court is now called upon to redress, is one of insubordination to 
those tribunals, and in violation of one of the most clearly defined and 
well considered injunctions of that Discipline. 

The duty of courts of law. in such a case is very plain. It is to en* 
force the performance of such duty, unless that performance involves . 
some violation of the law of the land. 

It has been no where suggested, either in the return of the respon- 
dents or on the argument, that the exercise by the episcopacy of the 
power of stationing the preachers, without the consent of the congrega- 
tion, is in violation of law. The argument was, that it was contrary 
to the spirit of our institutions and the genius of our people. If this 
were so, the remedy is at hand and is to be found, reposing in full 
vigor among the very people who are alone afiected by it. But is it so 
in fact ? It is true it is our habit, and so consonant to our institutions, 
for our people to have a voice in the selection of the persons who rule 
over them. Are the priesthood .of aay denomination in this country to. 
be justly regarded in any sense as rulers of their people ? If there is 
any dominion it is self-imposed, voluntarily submitted to, and may, at 
the^fjeasujp^ of the^subject of it^.be at .aay tiai9.abaken oSL It is the do>* 
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minion of influence alone, that influence which in a well ordered com- 
munity will always flow in or out of the pristhood from holy zeal, a 
virtuous life, and disinterested labors for the good of others. But it is a 
perversion of language to speak of that as a ruling power to be guided 
or controlled by popular elections, or to treat him as a ruler whose sole 
authority is the Apostolic one of bringing sinners to repentance. — ^There 
are, however, principles in our institutions which have some bearing 
on the matter in hand. One is fidelity to the trust reposed ; a duty, 
rbe performance of which in public or private, in the civil or religious 
walks of life, is no where more rigidly exacted than among our people. 
Another is that which was so happily expressed on the argument — that 
in this country religion is not established, it is not tolerated — it is pro- 
tected. To that protection it has an absolute right, whatever the 
tenets maintained or the discipline established, so that they be not con* 
trary to the law of the land or injuribus to the public morals. That 
protection is now sought at the hands of this court, and it only remains 
to inquire whether, according to its rules and practice, it has the power 
to award it. 

The power of this court to award the writ of mandamus in a case of 
this character was not directly questioned on the argument, but some 
considerations were suggested which, if allowed the weight claimed 
for them, would amount to a denial of the power. Until the time of 
Lord Mansfield, that great vindicator of a law, who swept from its 
members the useless trammels with which antiquated forms had re- 
strained the freedom of their action, this writ had been of comparative! y 
little value. It had been called a writ of restitution, and had been con- 
fined exclusively to offices of a public nature. Ang. 4* Ames on Corp. 
566. But in several cases which came before him, Rex v. Blooer, in 
1769 ; 2 Burr. 1043, and Bes v. Barker and others, in 1762 ; 3 Burr. 
1265, he extended its operation, first to the case of a curate in the es- 
tablished church, next to that of a dissenting minister, and laid down 
the principle that '^ where there is a right to execute an office, perform 
a service, or exercise a franchise, (more especially if it be in a matter of 
public concern, or attended with profit,) and a person is kept out of pos- 
session or dispossessed of such right, and has no other specific and le- 
^al remedy, the court ought to assist by a mandamus, upon reasons of 
justice as the writ expresses, Nos. A. B. debitametfestinamjusticiam 
inhac parte fieri voluntes ut est justum; and upon reasons of public 
policy to preserve peace, order and good governmetit. 

And from that day that principle has been received as one firmly em- 
bodied in our law. The courts of our state have frequently acted 
upon it, declaring it to be proper where some legal right has been 
refused or violated, and there is no other appropriate legal remedy, and 
regarding the jurisdiction by means of it as one of immense importance 
and extent, belonging to this court alone, and extending to all inferior 
courts, tribunals and officers, executive, ministerial or judicial, and ope- 
rating summarily, and in some instances definitely upon most important 
interests. The Peoph v. Superior Court of New- York, 6 Wend. 122. 
The People v. Supervisors of Albany, 12 J. R., 414. HaU v. Super- 
visors of Oneida, 19 /. R. 260. Ex parte Nelson, 1 Cowen, 4kti. Ex 
parte BaUey, 2 Cow. 479. The People v. Niagara C. P. 12 Wend. 
246. The PeopU v. Supervisors of Columbia, 10 Wend. 286. TVi» 
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People Y. Throopj 12 Wend 183. Ex parte Jennings, 6 Cow. 618. 
MinkUar v. Rochefeller, 6 Caw. 276. Expcarte Rogers, 7 Cow. 526. 
Oneida C. P. v. the People, 18 Wend. 79. The People v. Dutchess 
C. P. 20 Wend. 658. 

This extension of the authority of this writ has been adopted in other 
states. 20 Pick. 484. 3 Hen. 4- Mun. 1. 4 Har. 4- McH. 429, and 
been sanctioned by the Supreme Court of the U. S. Kendall v. United 
States, 12 Pet. 629. 

So far as regards inferior judicial tribunals, the operation of the writ 
in this state, has by the case in 18 Wend. 79, been confined simply to a 
mandate that they proceed, bat as to corporations and ministerial officers,^ 
the authority of the writ is clearly recognized to be not only to set them 
agoing but to direct the mode and manner of their going. The People 
V. Dutchess C. P., 20 Wend. 658. McCuUough v. Mayor, ^c, of 
Brooklyn, 23 Wend. A6\. 

It was however objected on the argument — 

1. That the relator had an adequate remedy by ejectment and there* 
fore this writ ought not to go, and, 

2. That the mnction of pastor of this church being already filled, it 
was not the province of this writ to remove the present incumbent from 
bis possession. Both positions are unsound ; the latter particularly so, 
because it would make the wrong done a completebarrierof itself to an 
adequate remedy for it. 

As to the first objection, there are two conclusive answers — one 
is, that ejectment would not be an adequate remedy. Even if it might 
give \]he relator possession of the parsonage, how could he bring that 
action to obtain possession of the pulpit, or how could it give him the 
right to visit his parishioners or receive his salary ? And the other is, 
that it is well settled that as to corporations and ministerial officers, the 
existence of another and an adequate remedy is no objection to award- 
ing this writ. 

The People v. Mayor, ^c. of New-York, 10 Wend. 393. McCoU 
lough V. Mayor, ^c. of Brooklyn, 23 Wend. 461. 

As to the second objecion, the counsel, in making it, overlooked the 
fact that the writ of mandamus was, in its origin, a writ of restitution, 
and that, in an early period, it was used to restore or admit a pcrsoti to 
an office. 

11 Co. 93. 2 Sid. 112. 2 Bulst. 122. Vent. 77. Raym. 12. 2 Slra. 
1023. 2 Rol. R. 82. Salk. 176. 4 Mod. 281. 

But without multiplying authorities on this point, I will content my- 
self with a more particular reference to two of the cases which I have 
cited, because they bear very directly upon many parts of this case. 

The case ofRunkelv. WinemiUer, AH.^ McH. 430, was one where 
the relator, as minister of a German Reformed Christian Church, after 
he had been duly inducted and put in possession of his function and the 
emoluments of it, for ten years, was removed. He applied for this writ, 
and it was objected that the person in possession had not been made a 
party to the proceedings. The objection was overruled, and the court 
lay down the broad proposition, that every endowed minister (that is, 
those to whose function emoluments are attached,) of any sect or denomi- 
nation of Christians who has been wrongfully dispossessed of his pulpit, 

roL. VI. 9 
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is entitled to the writ of mandamus to be restored to his fVinction and 
the temporal rights with which it is endowed. 

In the case of Rex v. Barker, 3 Burr. 1265, the trustees bad put a 
minister into possession and maintained him therein against the relators. 
The objection was directly taken, that the writ of mandamus could not 
be to admit where another was in possession, and a distinction was at- 
tempted between a writ to restore one who had been in possession, and 
to admit one who had a right but had never been in podsession. 

Lord Mansfield, overruline those objections, held that this writ was 
introduced to prevent disorder from a failure of justice and defect of 
police. Therefore, it ought to be used upon all occasions where the law 
has established no specific remedy, and where, in justice and good gov- 
ernment, there ought to be one. If there be a right, and no other spe- 
cific remedy, this should not be denied. And he adds : " Should the 
court deny this remedy, the congregation may be. tempted to resist vio- 
lence by force. A dispute, Who shall preach christian charity may 
raise implacable feuds and animosities, in breach of the public peace, to 
the reproach of government, and the scandal of religion. To deny this 
writ, would be putting protestant dissenters and their religious worship 
out of the protection of the law. This case is entitled to that protection, 
and cannot have it in any other mode than by granting this writ" 
Guided by the principles, and following the example of this great lumi- 
nary of the law, I rule in this case, as he did in that, for want of a suffi- 
cient return a peremptory mandamus must issue. 



Before the Houorable HENRY P. EDWARDS one of the JusUces of the Supreme Court. 

John A. Underwood v. Daniel Fetter — 7th February ^ 1848. 

Where a party was brought from another state, by virtue of a requisition fh)m the Governor, cm 
a criminal charge and it appeared that such charge was made with the design of bringing such 
party within the jurisdiction of this court, that he might be held to bail in a civil suit, he was 
ordered to be discharged from arrest on filing common bail, provided he stipulated to bring 
no action for false imprisonment for such arrest 

An action of trover was brought to recover from the defendant certain 
goods which the plaintiflF claimed were obtained from him by false pre- 
tences. 

The defendant having been held to bail by the direction of the at- 
torney for the plaintiff, in the sum of three thousand dollars, an order 
was obtained by the defendant's attorneys requiring the plaintiff to show 
cause of action. By the affidavits of the parties upon the return of that 
order, it appeared that in the month of October, one thousand eight hun- 
dred and forty-six, the defendant being a merchant doing business in 
the city of New-Orleans, came to the city of New-York to buy goods. 
That he applied to the plaintiff, Godfrey, Pattison & Co., William P. 
Dixon, George Harden, and Bowen & McNamee, and after making cer- 
tain statements and representations, obtained from them a considerable 
amount of goods upon credit. Afterwards the defendant became insol- 
vent and unable to pay for the said goods. Upon an investigation of 
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his afairSy it appeared, as the plaintiff insisted that the statements and 
representations made by him as aforesaid, were incorrect and untrue, 
and corruptly and designedly made. Afterwards the plaintiff and God- 
frey Patlison went before the grand jury of the city and county of New- 
York, and obtained two indictments against the defendant for obtaining 
said goods upon false pretences, upon one of which indictments there 
was obtained from the Governor of the State of New- York, a requisition 
upon the Governor of the State of Louisiana for the defendant, by virtue 
of which requisition the defendant was afterwards brought from the 
city of New-Orleans to the city of New- York. Whilst the defendant 
was upon his journey from New-Orleans, Dixon, one of his creditors 
above named*, together with an agent employed by the plaintiff and 
all the other creditors, went to Baltimore to meet the defendant, and ar- 
range with him if possible, all the matters in controversy, but they 
were not able to see him. After defendant had been admitted to bail by 
theCourt of General Sessions upon the said indictments, and so soon as 
be left the Tombs or City Prison, he was taken into custody by a deputy 
sheriff by virtue of the capias ad respondendum issued in this cause, 
and in default of three thousand dollars bail, conveyed to the Eldridge 
street prison. The plaintiff denied that he made the criminal com* 
plaint against the defendant for the purpose of bringing him witfiin the 
jurisdiction of this court, that he might then arrest him in a civil suit, 
and averred that he had never thought of arresting him upon civil pro- 
cess, until after be had arrived in this state under the requisition of the 
governor. 

It also appeared by the affidavits of the parties, that certain negotiable 
promissory notes, were given by the defendant to the plaintiff for the 
goods purchased, which notes the plaintiff had never delivered up or 
cancelled. 

Off den Hoffman and Jonathan JSdtrard* appeared for the defendants, 
and moved for his discharge j on filing common bail upon the grounds — 

I. That the plaintiff having elected to abandon his action upon the 
contract between the parties and resort to an action of tort, should 
have done all in his power to restore the defendant to the precise posi- 
tion which he occupied before the contract was entered into, and that 
the contract was not entirely abandoned or the plaintiff's right to bring 
his action of trover against the defendant complete until this was done. 
That so long as he retained in his possession the negotiable notes of the 
defendant he was not entitled to demand back his goods, nor in case of 
refusal to bring trover. (4 Mass. Rep. 502.) KimbaU v. Cunning- 
ham, Masson v. Bovet, (1 Denio R. 69.) Colville v. Besley, (2 
Denio R. 139.) 

That if it were not necessary that he should so deliver up or cancel 
the said notes before commencing his suit, yet, now at the first judicial 
investigation of the matter, when the defendant called upon him to 
do so, he certainly was bound either to comply or discontinue his action 
of trover. 

IL That the plaintiff having brought the defendant within the juris- 
diction of this court by his own procurement on a criminal charge, 
could not, during his forced residence here, thus obtained, commence 
civil suits against him and t^old him to bail. That the court shQuld not 
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allow that to be done indirectly which it would not allow to be done 
directly, and, as in the case of a plaintiff who should kidnap his debtor, 
and thps compel his presence within the state, and then bring a ciril 
suit against him, the court would instantly discharge the defendant from 
custody, upon the ground that its process had been abused, so in this 
case, which was a species of legal kidnapping, they would not suffer a 
creditor to make the criminal law an instrument for the collection of his 
debt. In support of this position, the judge was referred to the case of 
Silas Woods v. William A. Ritchie^ in the N. Y. Superior Court, deci- 
ded by the full bench of that court at the January term, 1846. Where, 
after solemn argument and much deliberation, a defendapt under pre- 
cisely similar circumstances, was discharged upon filing common bail. 
The judge was also referred to 9 Bing. R., 566, Barratt v. Price. 2 
Anstruther R. 461, Barlow ▼. Hall; and Gra. Pr. vol. 1, p. 626, 3d 
edition. 

Mr. Hoffman contended that the case of Williams v. Bacoii^ (10 
Wend. 636,) the only case reported where any such point had been 
raised, and which would probably be cited by the plaintiff's counsel, dif- 
fered from this, inasmuch as in that case, it did not appear that the 
plaintiff had taken any part in procuring the indictment against the de- 
fendai^ or in compelling his presence within this state, by a requisition 
obtained from the Governor, but that from all that appeared by the re- 
port of thatcase, the plaintiff was an entire stranger to the whole criminal 
proceedings against the defendant. 

Francis H. Upton appeared for the plaintiff, and contended — 

I. That it was suftcient for the plaintiff to cancel the notes taken by 
him from the defendant, at the trial, and that he was not bound to do so, 
before commencing his action of trover. In support of this position he 
cited 22 Pick. R. 18, Thurston v. Blanchard. 1 Mete. R. 657, Ste- 
tens v. Austin. 

IL That the court had no right to inquire as to who were the com- 
plainants before the grand jury, that in all criminal proceedings the peo- 
ple were the only prosecutors, and that it being the duty of every good 
citizen to enforce the laws, he was not to be punished for so doing, by 
being precluded from his civil suit against this debtor wherever he might 
find him, and whosoever might have been instrumental in bringing him 
within the jurisdiction of the court. 

That at all events it was incumbent upon the defendant to prove that 
the plaintiff had taken the criminal proceedings against him with 
the design of bringing him within the jurisdiction of this court, that 
he might commence this suit against hioL 10 Wend. R. 636, Wil- 
liams V. Bacon. 

The judge took the papers for consideration and adjourned the mo- 
tion until Feb. 5, 1848, when he decided as to the first point — 

That the plaintiff would not be entitled to a verdict until the notes 
were given up, or cancelled, but that he was not obliged to cancel 
or give them up before commencing his action of trover. 

In regard to the second pK)int he said that upon inquiry he had as- 
certained that there was nothing peculiar in the case oi Woods v. Ritchie 
to distinguish it from this, that the defendant had there been discharged 
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from arrestyUpon the broad princifde that he had not been properly brought 
within the jurisdiction of the court, but that the plaintiff, having taken 
criminal proceedings against the defendant, and thus brought him within 
this state, should net then be allowed to arrest him upon civil process. 

That although the decisions of the Superior Court were not binding 
upon the judges of this court, upon the mere ground of authority, yet, 
as the opinions of a tribunal distinguished for its learning and ability, 
they were entitled to deference and respect ; and as, in this case, the 
opinion cited, coincided entirely with his own judgment, he should 
adopt its principles, and he therefore ordered that the defendant in this 
cause be discharged from arrest upon filing common bail, provided that 
he stipulated to bring no action of false imprisonment against the plain- 
tiff for such arrest. 



Jn €l)anttrjj. 

Before the Honorable R. HYDE WALWORTH, Chancellor of the State of New-York, 

Albany, 31 Dee,, 1847. 

DiDIER, SURVIVOR OF D'ArCY, V. DaVISON, SURVIVOR OF HiLL. 

STATUTE OF LIMITATIONS. 

The exception in the old statute of limitations, of " actions which concern the trade of mer- 
chandise between merchant and merchant/' will not prevent the statute rule from applyin^^ 
to a bill in equity, for an account and settlement of joint adyenturers in which two finns 
were engaged, where all the items of the account on both sides were more than six yean be- 
fore the suit was brought 

The right of action accruing preyious to 1830, must be governed by the old statute of 1801,^ 
and not by the Reyised Statutes of 1830; although the defendant promised to pay when 
able, and it did not appear that he was able until after 1830. 

The coming of one joint debtor within the state, was not sufficient to set the old statute run- 
ning in favor of the other debtor ; especially as the one who came within the state had no 
property of his own or of the firm and died insolvent. 

But the coming of the debtor who is sued into this state to reside since 1830, is to take effect 
under the old statute, the cause of action having accrued prior to 1830 ; although the defend- 
ant remuned but a short time, and not long enough to bar the suit under the Revised Statutes. 
The statute commenced running and by the old statute it continued running, notwithstand- 
iiig his subsequent absence, so that after six years from the time he came, the claim was 
bvred. 

This was an appeal from a decretal order of the assistant vice chan- 
cellor of the first circuit, allowing the defendant's plea to the bill filed in 
this cause. 

In September, 1815, H. Didier, the complainant, and J. N. D'Arcy, 
since deceased, were copartners in business at thecity of Baltimore, and 
the defendant J. Davison and H. Hill, since deceased, were also copart- 
ners in trade, residing out of the United States. This suit was com- 
menced against Davison, who was temporarily in this state, in Novem- 
ber 1843, for an account and settlement and payment of a balance due 
to the firm of Didier and D'Arcy from Davison and Hill by rea- 
son of certain joint adventures in which the two firms were en- 
gaged in 1815 and 1816. The bill alleged that the defendant Davison 
had resided out of the United States ever since the debt of his firm was 
cootracted, and that at the time of the filing of the bill he resided at 
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flape Hayti, and that Hill, if living, was also a non-resident. The bill 
also stated, as a pretence of the defendant, that Hill came to the state of 
New- York to reside in 1820, and resided here three or four years, but 
charged that if he did the complainant and his deceased co-partners were 
ignorant of it, and Hill avoided them, and gave them no opportunity to 
enforce their claim against him ; that he was, at the time when it was 
alleged or pretended that he was in this state, unable to pay the debt, 
or any considerable part of it, and had no property in this state belong- 
ing to him or to his firm ; and that he died at sea and insolvent. 
The bill also stated, as a pretence of the defendant Davison, that he 
also came to New-York to reside in March, 1834, and continued to reside 
here until March, 1836, and that he again resided in this state from July, 
1835, to September in the same year. But the bill charged that if such 
was the fact the complainant and his partner were ignorant of it. and 
that he did not rent or purchase a store or dwelling-house here, or cease 
to transact business at his former place of business out of the United 
States, or afford the complainant any opportunity of enforcing or obtain- 
ing payment of his debt. 

The defendant pleaded in bar to all the relief prayed for in the bill, and 
to all the discovery except as to his continued residence out of the 
United States, and as to the charges in the bill relating to the character 
of the residences of himself and Hill in this state if they ever came here, 
that the complainant's cause of action, or suit, accrued or arose more 
than six years before the filing of the bill in this cause and the running 
out of process against the defendant thereon. The plea also denied the 
allegation of the defendant's continued residence out of the United 
States, and averred that he came to the state of New- York to reside with 
his family about the 7ch of March, 1834, and continued actually, and 
openly, to reside here, and to transact mercantile business, until March, 
1835 ; that he then left this state for a time and returned here again in 
July, 1836, and continued to reside here openly until September in the 
same year. The plea also averred that Hill came to this state to reside, 
in 1820, and continued to reside here openly for three or four years. 
The answer in support of the plea stated, among other things, that 
Hill died at sea in 1824 or 1825. The assistant vice-chancellor allowed 
the plea, and ordered the bill to be dismissed unless issue was taken 
upon the plea within ten days. 

C B. Mow and F. B. Cutting^ for the appellant. 

James Smithy for the respondent. 

The»Cbancellob. The first question for consideration in this 
case is, whether it is within the exception in the statute relative to ac- 
tions which concern the trade of merchandise between merchant and 
merchant, their factors or servants (1 R. L. of IBIZ, 187, i 5.) The re- 
cent decisions in England, and which appear to contain the most ra- 
tional construction of this much contested exception in the statutory 
provision which was substantially the same in both countries — ^have 
placed it upon a ground which is capable of a rational application. In 
the case of Inglia Sf another v. Haigh^ (8 Mees. ^ Wela. Rep. 769,) 
which came before the Court of Exchequer in 1841, it was held that 
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the exception in the statute did not apply to an action of indebitatus a^ 
sutnpsitj but only to actions of account between merchant and merchant, 
their factors or servants, concerning the trade of merchandise, or to 
actions upon the case for neglecting or refusing to account in conformity 
to some express or implied duty to do so. And the decision of the 
Court of Exchequer was fully concurred in, the next year, by the 
judges of the Court of Common Pleas, upon a full examination of the 
question, in the case of Cottam v. Partridge, (4 Scott^s Rep. N. S. 
819.) In the last case it was also held that mutual dealings between 
merchants, where each was selling goods to the other, would not bring 
the case within the exception of the statute, unless there was some agree- 
ment, express or implied, that the sales on the one side should be set 
against those on the other, and the balance only be payable. In other 
words, the courts in England have settled the principle that the excep- 
tion in the statute does not apply, although each merchant has items of 
account against the other, where the accounts are so separate and dis- 
tinct that the parties may both bring actions of assumpsit and re- 
cover the amount of their respective accounts, in case a set off is 
not claimed by the adverse party, so that an action of account could 
not be brought by one against the other. It has also been recently 
settled by the House of Lords in England, that in a case between 
merchants, or between a merchant and his factor or servant, con- 
cerning the trade of merchandise, where an action of account could 
have been brought by the plaintiff at law, the right to file a bill 
in the Court of Chancery, for an account is not barred by^he statute of 
limitations ; although there has been no dealings between the parties, 
nor any promise to account, for more than six years. {Robinson v. 
Alexemder.S Blights Rep. N. S. 352.) And the case of Barber v.Barber 
(18 Ves. Rep. 286,) decided by the Master of the Rolls in 1811, which 
was supposed to establish a contrary doctrine, was overruled. Or 
rather, the report of that case was discredited ; the Lord Chancellor, for 
the reasons stated in his opinion, supposing that the reporter had been 
misinformed ; and that no such decision had ever been made by the 
distinguished judge who held the office of Master of the Rolls when the 
case of Barber v. Barber was supposed to have been decided. 

But in a case in this state, Coster v. Murray, (5 Johns. Ch. Rep. 623,) 
my very able and learned predecessor, who has so recently closed his 
long life of uninterrupted public usefulness, and has descended to the 
grave in the blessed assurance of the christian's hope, without a spot or a 
blemish upon the bright escutcheon of his fame, took a different view 
of this question. He in effect decided, although it was not necessary 
to the determination of the case before him, that where all the items of 
the account on both sides were more than six years before the com- 
mencement of the suit the exception in the statute does not apply. And 
when that case came before the court for the correction of errors (20 
Johns. Rep. 683, S. C.) his equally distinguished legal brother, the then 
chief justice of the state, who still lingers among us, a specimen of 
giant intellect of the past generation, expressed a clear and decided 
opinion that the exception in the statute did not apply to a case where 
tl)e items of the account were all on one side. The Supreme Court 
also had previously decided that the exception was not applicable to the 
case of a stated or seuled account. Rainchander v. Hammond^ (2 
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Johns. Rep. 200.) And the revisers, in their note to the new provision 
which ihey introduced into the revised statutes on this subject, con- 
sider it as the settled law here that when all accounts have ceased for 
six years the statute is a bar. (3 R. S. 2d ed. 703.) Whatever my 
own opinion might have been upon the question under consideration if 
it were now presented for the first time for decision here, I do not feel 
authorized to disturb what must be considered as the settled law of this 
state. It is not necessary, therefore, to examine the question whether 
an action of account could have been brought at law against Davison & 
Hill, for any part of the claim of Didier & D'Arcy, for the recovery of 
, which this bill is filed. 

The right of action in this case accrued previous to the 1st of Janu- 
ary, 1830, and must be governed by the provisions of the act of April, 
1801 for the limitations of actions. (1 R. L. of 1813, p. 184,) and not 
by the new provisions of the revised statutes on the subject. (2 R. S. 
300, § 45.) For although it is alleged in the complainant's bill that the 
defendant Davison promised, in his letter of 1817, to pay the debt when- 
ever he should be able to do so, and the bill does not show such ability 
previous to 1830, the statute of limitations had not run upon the demand 
at the time of the making that promise. And there was no agreement on 
the part of Didier & D'Arcy to suspend the enforcement of their de- 
mand until the defendant should be able to pay it. The right of the 
complainant to recover in this suit, therefore depends upon the original 
liability of the defendant, and not upon the subsequent promise to pay 
when he should be able. 

The next objection to the defendant's plea is that it is double. The 
form of this plea is that the cause of action or suit did not accrue or 
arise within six years previous to the filing of the bill. And the aver- 
ments in relation to the residences of the defendant and of Hill in this 
state, are merely inserted therein to meet the suggestions of the bill that 
were intended to bring the case within the exception in the statute. 
And if some of these averments are not mere surplusage, they all tend 
to establish the single point of the plea that the right of suit accrued 
more than six years previous to the filing of the complainant's bill, and 
that the suggestions of the bill which were intended to bring the case 
within the exception of the statute of limitations are not true. I shall 
therefore proceed to consider the more important question to the parties 
in this cause, whether either of the averments in the plea relative to 
the residences of Hill and of Davison in this state, brings this case 
within the exception contained in the last clause of the fifth section of 
the act of April, 180 L 

That clause provides that, " if any person against whom any cause 
of any such action shall accrue, shall be out of this state at the time the 
same shall accrue, the person who shall be entitled to such action shall 
be at liberty to bring the same within the times respectively above 
limited, after the return of the person so absent, into this state." Under 
this provision of the statute it has been held that if the person against 
whom the right of action accrued had never been in the state before 
such right of action accrued, the suit might be brought against him at 
any lime within six years after he first came into the state, although 
more than six years had elapsed before he came here. Rugglea v. 
Keeler^ (3 Johns. Rep. 263.) And where the debtor comes into ttiis state 
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after the right of action has accrued, and is here publicly and openly, so 
that by reasonable diligence his creditor might hare commenced a suit 
against him before his departure from the state, it is a return into this 
state, within the meaning of this provision of the statute. Fowler v. 
Buni, (10 Johns. Rep. 464.) But a mere clandestine return, which will 
not enable the creditor, with ordinary diligence, to serve process upon 
him, will not be such a return as will cause the statute of limitations to 
commence running against the demand, so as to bar it in six years from 
that time. White v. Bailey, (3 Mass. Rep. 271.) It has also been 
held, under a similar provision in the statute of a sister state, that where 
the defendant who did not reside in the state, was in the habit of making 
temporary visits there for a few days, once or twice a year, but without 
the knowledge of the creditor, who had persons watching to have him 
arrested if they could find him in the state, it was not a return to such 
state within the meaning of the statute. Little v. Blunt^ (16 Pick. 
Rep. 369.) In the case under consideration, however, the open resi- 
dence of Hill in the state for three or four years, from 1820 to 1824, 
was such a return of both these parties to this state as was contempla- 
ted by the framers of this statutory provision, although in point of fact 
Didier and D'Arcy who resided in Baltimore, were not aware of the resi- 
dence of either of their debtors in this state. 

It has been repeatedly decided, under this statutory provision, that 
if the debtor is in this state at the time the action accrues against him, 
or comes here subsequently so that the statute once begins to run 
against the demand, it continues to run, notwithstanding he departs 
from the state within the six years ; and that no subsequent disability 
stops it. Even the death of either of the parties after the statute has 
once commenced running, will not prevent the limitation from attach- 
ing ; except in cases which are provided for by some other statutory 
provision. There was, I believe, no provision in any of the statutes of 
this state, at the time of the death of Hill in 1825, by which the statute 
of limitations would be suspended by his death if it had commenced 
running previous to that time ; although he died out of the state and in- 
solvent, within the six years. The question then arises, whether the 
return of one of two joint debtors into the state, after the right of action 
has accrued against both, and his subsequent death, is a bar to a suit, 
against the survivor, who does not come into the state until within 
six years of the time when the suit is brought against him. 

Upon the argument of this appeal I entertained a very strong and de- 
cided opinion that the return of Hill to this state in 1820, would not 
have the effect to bar the right of action here against the defendant 
Davison. It is true, under the statute of James, in reference to disabili- 
ties of parties who are to bring the suit, by reason of non-residence, 
which provision was not incorporated into the statute of this state, it has 
been held in England that the exception in favor of non-resident plain- 
tiff did not apply, where some of them were not beyond seas. For the 
absence of the other was no excuse for not bringing the suit by those 
who were-within the realm, and were competent to institute the suit 
for themselves, and the absentee who were joint owners of the debt for 
which an action was to be brought. Parry v. Jackson^ (4 Term Rep. 
616.) But in the case under consideration, it would have been perfectly 
useless to institute a suit against Hill, who had no property either of his 

10 
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own or of the firm of which he was formerly a member ; and the rea- 
sons upon which the exception in our statute is founded do not apply to 
such a case. I am therefore pleased to find that a recent decision of 
the Court of dueen's Bench in England, made since the argument of 
this cause, confirms the strong impression which I then entertained as 
to the law on this point. In Fannin v. Anderson^ (9 Lond. Jurist Rep. 
969,) this question came before that court for decision, under a similar 
provision in the statute of Anne. And after a full argument, and taking 
time for consideration, the court decided that where one of the joint 
debtors was out of the realm when the cause of action arose, although 
the others were within the jurisdiction of the court at that time, he 
could not set up the statute of limitations as a bar ; where the suit was 
commenced within six years after his return from abroad. And such 
I have no doubt is the reasonable and proper construction of our statute 
on that subject. 

The residence of Hill in this state from 1820, and the neglect 
to institute a suit against him, not being sufficient to take the case 
out of the exception in the statute, as to the defendant Davison, it 
remains to be considered whether the residence of the latter in this 
state in 1834 and 1835, and the neglect to institute a suit against him 
for more than six years after he came here to reside, is a bar to the 
present suit. If this case depended upon the provisions of the Revised 
Statutes alone, it is evident that the suit would not be barred. For as 
he left the state before the expiration of the six years, and only returned 
again a few days previous to the service of the process upon him in this 
suit, the 27th section of the title of the Revised Statutes relative to the time 
of commencing actions, (2 ft. S. 297,) would prevent a residence 
here for less than six years from operating as a bar. But none of the 
provisions of the four first articles of that title of the Revised Statutes 
apply to cases where the right of action accrued previous to the first 
of January, 1830 ; although the person against whom the suit was to be 
instituted was not a resident of the state, so as to be liable to be sued 
here, until after the Revised Statutes went into operation. On the con- 
trary, the liniitation of the right to institute a suit against him after he 
came into this state, depended entirely upon the laws which were in 
force previous to 1830, (2 jR. /S 300, § 45.) The statute of limitations 
therefore commenced running immediately after the defendant Davison 
came here to reside in March, 1834, and continued to run notwith- 
standing his subsequent absence from the state. For there is nothing to 
take the case out of the general rule which existed, and still continues 
to exist, in reference to cases coming under the act of limitations of 
April, 1801, that where the statute once commences running it contin- 
ues to run, notwithstanding any subsequent absence or disability. {Doe 
V; Jones, 4 Term Rep. 300. Peckv. Randall, 1 Johns. Rep, 165.) The 
remedy at law being barred by the statute which is applicable to the 
case, this court must hold the suit here also barred thereby. 

The decretal order appealed from must therefore be affirmed, with 
eo8ts# 
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ENGLISH CASES. 



3n (HljanuvTOi. 

Before Lord Chancellor COTTENHAM. 

BOUVERIE V. BOUTERIB. — 2Sth Julf/, 1847. 

WILL — CONSTRirCTION — VESTED INTEREST. 

A gift of stock to A. for life, at her death to her children equally, " to be laid out for their um 
in oaee their mother die before they arrive at the age of twenty-one, in case one diet the 
othen are to have share and share alike, the surviTor to have the whole : should they all 
die before the age of twenty -one," then over : Held, that the children of A. who died in her 
life time, after attaining twenty-one, took vested interests. 

This was an appeal from the decision* of the Yice-Cbancellor of 
England, and the question arose under the will of Katherine GastlOi 
dated the 19th February, 1793. The testatrix, after giving directions 
relative to her funeral, and giving (after payment of her funeral expenses 
and just debts) a legacy of 500/. to her sister Dorothy Frome, proceeded 
as follows : — " I likewise give to the said Dorothy Frome, an annuity 
of 300/. a year, to be paid quarterly, viz. (naming the days of payment;) 
this annuity I would have paid otit of the interest of monies that are in 
the 3/. per cents. ; after her death, I give to my daughter Katherine Bou- 
verie, the 300/. a year, together with the interest of all I have in the 
stocks for her sole use ; at her death I give the stock to her children to 
be equally divided between them, together with the interest to be<4aid 
out for their use in case their mother die before they arrive at the age of 
twenty-one ; in case one dies, the others are to have share and share 
alike, the survivor to have the whole ; should they all die before the 
age of twenty-one, I then give the said stock to my five nieces and my 
nephew J. Thomas, to be equally divided between them." The testa- 
trix then gave other legacies ; the residue of her property she gave to 
her daughter Katherine Bouverie for her sole use, and gave to E. Bou- 
verie, junior, a legacy of 500/., and made him her executor. Katherine 
Bouverie died on the 29th April, 1846, having had eight children, all of 
whom attained twenty-one in her life-time. Four of these children 
died in their mother's life-time, and the remaining four survived her. 
The question was, whether the representatives of the children who 
had died in the life-time of Katherine Bouverie, were entitled to take 
shares under the will, or whether the surviving children were to have 
the whole. The Vice-Chancellor having decided in favor, of the survi- 
ving children, the representatives of the deceased children now appealed 
to the Lord Chancellor. 

Woodj Cairns and Schomberg, for the parties appealing, contended 
that the children became entitled on attaining twenty-one, and they 
used the same line of argument as that adopted by the Lord Chancellor 
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in his judgment. [They cited and commented upon the following cases, 
viz. Hawes v. Hawes,{^ Atk. 524 and I Ves. Sen. 13 ;) Mendes v. Men- 
des, (13 Atk. 119 and 1 Yes. Sen. 89 ;) Earl of Salisbury v. Lamhe^ 
(Amb. 383 ; 1 Eden, 465 ;) Skey v. Barnes, (3 Mer. 386 ;) Crozierr. 
Fisher, (4 Rus. 393 ;) Whatford v. Moore, (3 My. & C. 270.)] 

Roli and Craig, for the plaintiff, the executor, submitted to act as the 
Court should direct. 

Bethell and Spurrier j for the four surviving children, and in support of 
the decision of the Yice-Chancellor, urged that the construction con- 
tended for on the other side ought not to be adopted, except from abso- 
lute necessity ; that the testatrix clearly referred to the period of distri- 
bution, and this period was the death of the tenant for life ; that where 
words express survivorship,- or contingency on death, they refer to the 
period oi distribution, because where, as in the present case, the words 
are indefinite, as wide an effect must be given to them as possible ; 
that the rule to be derived from the authorities is, that words may not 
be supplied, but efBsct must be given to the words used as far as possi* 
ble. [They cited and commented on the following cases, in addition to 
those cited on the other side: Baisford v. Kebbell, (3 Ves. 363;) 
DaniellY. Daniell, (6 Ves. 297 ; Cripps v. Wolcott, (4 Mad. 11 ;) Pope 
V. Whitcombe, (3 Russ. 124;) Wordsworth v. Wood, (4 My. & C, 
641*;)2 Jarman, 674] 

Tfoorf, in reply. 

The Lord Chancellor. — There are two questions invdved in the 
matter before me on the construction of this will, both of which depend 
on much the same principle : the first is the rule applicable to what 
clasl of persons are to take, and the other relates to the rule adopted in 
construing provisions of survivorship and gifts over ; in both the court 
has in view to make the words include as many objects as may be con- 
sistent with the declared intention of the testator. The first of these 
rules is thus stated by Sir W. Grant, in Howgrave v. Cartier, (3 Ves. 
& B. 79, 86.) "If the settlement clearly and unequivocally makes the 
right of the child to a provision depend upon its surviving both or either 
of its parents, a court of equity has no authority to control that dispo- 
sition. If the settlement is incorrectly or ambiguously expressed ; if it 
contains conflicting and contradictory clauses, so as to leave in a degree 
uncertain the period at which, or the contingency upon which the shares 
are to vest, the court leans strongly towards the construction which gives 
a vested interest to the child when that child stands in need of a provi- 
sion ; usually as to sons at the age of twenty-one years ,* and as to 
daughters at that age or marriage." Looking then at this will, and 
taking the rule as laid down in the case just referred to, as well as in 
many others, I cannot entertain any doubt as to the part of the question 
which relates to the first portion of the will where the property is given. 
The terms after giving an annuity, " I give to Dorothy Frome an an- 
nuity of 300/. a year," aie a gift for life ; " after her death I give to my 

•This case wafalBniMd by the Hoaae of Lords. 
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daughter Katherine Boaverie the 300Z. a year, together with the inter- 
est of all I have in the stocks for her sole use." Here is a clear estate 
for life. The will then proceeds, " at her death I give the stock to her 
children to be equally divided between them." Stopping here the Yice- 
Chancellor has said, and I concur in this opinion, that this is a vested 
interest in the children ; it is for the mother for life, and at her death, 
ttwt is, after her death, for the children, for all the children to come into 
esse until that time shall arrive. The opinion of the Yice-Chancellor, 
however, rested on what follows, as he himself states in his judg- 
ment The will goes on, " together with the interest to be laid out for 
their use in case their mother dies before they arrive at the age of twenty- 
one." The Vice-Chancellor was of opinion that this sentence inter- 
fered with the ordinary construction of the foregoing words, that it 
made them apply to children surviving at the death of the mother ; but 
it does not appear so to me, but it appears to me to be only a direction, 
in case of there being children under twenty-one, and therefore not 
ready to take their shares at their mother's death ; that thus, where the 
children to take were not in a situation to take their interest, it should 
be laid out for their benefit. The words could not apply as defining 
those who were to take. They provide only for the contingency I have 
mentioned, and do not at all interfere with the objects to take under the 
previously declared bounty of the testator. The only question then 
turns on the gift over. " In case one dies, the others are to have share 
and share alike, the survivor to have the whole ; should they all die 
before the age of twenty-one ;" in this case there is a gift to oUier par^ 
ties. This gift formed the ground of the argument here, but was not 
that on which the Vice -Chancellor proceeded. I am, however, of opin- 
ion that, though not accurately expressed, the meaning is obvious. In 
either way of reading them, a forced construction must be put on the 
words, and some words must be understood, "in case one dies the others 
are to have," we are dealing with imperfect words, and whatever be 
the construction ^iven to them, it will not agree with the exact words 
used. The rule is, that death must not be referred to an indefinite pe- 
riod, but must refer to some time. To what time then is the testatrix 
referring ? The last idea was children arriving at twenty-one, and this 
is a circumstance tending to throw light upon the meaning. The sen- 
tence is, " in case one dies, the others are to have share and share alike, 
the survivor to have the whole ; should they all die before the age of 
twenty-one, then I give the said stock to my five nieces and my ne- 
phew." The obvious meaning is, if all die under twenty-one, then the 
property is to go over, but if one survives, that one is to take the whole. 
This is hot only the natural meaning of the words, but it is a construc- 
tion leading to the object of providing for the largest number of children. 
Why does the testatrix give to the others ? It is only because no objects 
of her bounty survive. All tends to show, that, when she speaks of 
dying, she means dying under the age on which the children were to 
take. Much stronger cases than this have occurred, for here, according 
to the construction contended for, there would have been an intestacy 
of one child, having survived the others attained twenty-one, and died 
in the life of the mother. Of this there might have been considerable 
chance. The present is a less strong case than Lord Salisbury v. 
Lambe^ (Amb. 383, 385,) for there the gift was to the cbildrea and no 
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age mentioned, and then there was a gift over on all dying under 
twenty-one. Lord Henly, however, held that the shares became vested 
in the children on their attaining twenty-one, and said, " This question 
has been settled over and over again, and entirely to my satisfaction." 
I refer to this, merely to show that the same mode of construction has 
been adopted in stronger cases than the present. It is according to the 
rule adopted in those cases where there is doubt to give such a construc- 
tion as will be most beneficial to the parties who are to take. I am, 
therefore, of opinion, that dying means dying under twenty-one. The 
judgment will therefore be reversed. 



t)Ut-€l)flmtlIor of «ngloiiy0 €o«rt. 

Before SIR LAUNCELOT SHADWELL, Vice-ChanceDor of England. 
Carpenter v. Bott.— /«ne 3lat, 1847. 

WILL — SURNAME. 

of the tenantfor We :-Held, that a woman next of kin. who bore the rarn^ne of CrnWat 
the time of the death of the testator, but had rince married, waa entitied. ^ 

T^t^iSi" ^^^^/' •*»« *f tatp'in *is cause, made his will, bearing date 
16th May 1795, and after directing a sum of 5000/. to be raised and in- 
vested, and the interest thereof paid to his niece, Sarah Price, for her 
life, he proceeded to say, "and in case my said niece shall not live to 
attain the age of twenty-one years, or marriage, or shall die without 
havmg lawful issue of her body living at her decease, or, if living, such 
issue should die before attaining the age of twenty-one years, if sons or 
the like age or marriage, if daughters, then my will is, and f do hereby 
direct, that four equal fifth parts of the said last mentioned trust funds 
or securities shall belong to, and be divisible and divided among, my 
next of km of the surname of Crump, who shall be living at the tmie of 
the decease of my said niece, if then leaving no issue living as afore- 
said ; or, if leaving issue then living at the time of the decease of the 
surviving or only chi d, if dying before attaining the age of twenty-one 

^®f-^ ^' JJ?^"!"**' i° ''u® o*""*' "f '^™y ^«'<* n«»t of kin had become 
entitled thereto under the Statute of Distribution of Intestates' Estates." 
The testator died 16th February, 1796, and the original bill in this 
To'^oofV.^'***."'.^^^li ?°<Jbyan order made in this cause, the sum 
of 9029i Consols, m which the 5000/. was invested, was paid in o cour? 

Sis'' ^-T 'f^""^' '"• ^^^^' '^^ ^''■^ °f Sir John Maclef n, aid dfed n 
JUfi' ^k!"!. r"/' T\ A «"PPlemental bUI was filed 24th March, 
l^t««Th .T ' found, .that H. Crump, wife of the plaintiff Carpen- 
Sih^Hplfr^n"" «^,J'".'' P^^i\P''f«-na of the"^ testator lining 
at the death of Dame S. Maclean, and that she was of and bore the sur- 
name of Crump at the time of the death of the testator, and unS her 
marriage, and that she has, according to the usage in England since 
borne the surname of her husband, Id still bears^the samr,Ulhat he 
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was unable to find who were the next of kin ex parte matema. To 
this report the plaintiffs excepted ; for that the master had not found 
that Hannah, the wife of the plaintiff Carpenter, was the next of kin of 
the testator of the surname of Crump living at the death of Dame Sarah 
Maclean ; the question being, whether she bore the surname of Crump, 
within the meaning of the will. 

J. Parker and Adamsy in support of the exceptions. {Leigh v.\Leighf 
16 Ves. 92. Pyot v. Pyot^ 1 Vern. 336.) 

Betkell and Tripp on the other side. {Doe v. Plumptre^ 3 B. d& Aid. 

Thb Vice-Chancellor said, that, in the case of Pyot v. Pyot^ 
there was a devise of real and personal estate, ^'in trust for the 
nearest relations of the name of Pyot." ''Phis was held to be nomen 
coUectivum^ and descriptive of that particular stock ; and Lord Hard- 
wicke held, that the mixed fund would not go to the heir-at-law of that 
name, and that a change of the name of Pyot would not exclude. The 
only question then was, whether this expression "the surname of 
Crump," was equivalent to the expression used in Pyot v. Pyot ; and 
his honor held that it was, and that the decision in Pyot v. Pyot must 
be followed in this case. 

, (Sottrt of (Stnttris 3tntt}. 

Before tho Right Hononble THOMAS LORD DENMAN, Chief Jnitice, and the rert of 

the Judgea. 

BowNEs V. Marsh — July 7, 1847. 

Daelaimtion on a bond of indemnity against the expensee of maintaining a bastard. Breach, 
that defendant soffered and permittml the child to be maintained at the expense of the par- 
ish. Plea, that, after the chUd was past the age of nnrtnre, and while she was under the 
power and control of the overseers, defendant was able and willing to maintain her, and re- 
qoested the orerseera, to deliver her to him ; but they refused : Held, after verdict for de- 
fendant, that the plea was sufficient, without adding, that the child was willing to go to de- 
fendant 

Debt on a bond of indemnity given by the defendant to the church- 
wardens and overseers of the poor of Mansfield to indemnify and save 
harmless them and their successors from all costs, charges, and ex- 
penses, for or by reason of the birth and maintenance of a bastard child. 
The pleadings and the finding of the jury are sufficiently* stated in the 
judgment of the court. A verdict having been given for the defend- 
ant on one of the issues^ in Michaelmas term, Nov. 6, 1846, Humfrey 
obtained a rule nisi to enter judgment for the plaintiflf non obstante vere- 
dicto on the ground that the plea was no answer to the action. The 
case was put down in the special paper and was argued in Trinity term by 

BayeSj for the defendant. The parish Vhere a bastard is bom 
are liable to maintain it. {Simpson v. Johnson, 1 Doug. 7 ; Hays v. 
Bryant^ 1 H. Black. 263.) The parish officers have taken upon them^* 
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selves to detain the child, and, therefore, the maxim ^^Tohnti non fit 
injuriJ^ applies. (RitAards v. Hodges, 2 Saund. 83, 84 ; 1 Mod. 43 ; 
Strangeways v. Robinson, 4 Taunt. 498 ; Pope v. Sale, 7 Bing. 477.) 
The defendant has a right to the custody of the child as against the 
parish officers. The cases where there has been a conflict between the 
father and mother of an illegitimate child under the age of nurture, havo 
no bearing upon the present case. He cited BurweWs case, 1 Ventr. 
48; Sherman's case, Id. 210; R. v. Comforth, 2 Stra. 1162; R. v. 
Morsely, 6 East, 224, n.) Though a bastard is nulUus fUius, the • court 
admit the tie by blood. {Haines v. Jefell, 1 Ld. Raym. 68 ; Comb, 
366.) Here there is no uncertainty as to the defendant being the father ; 
it is admitted by the parish officers. The natural obligation is recog- 
nised and enforced by Stat. 43 Eliz. c. 2 ; 1 Black. Com. 448 ; New- 
land v. Osman, I Bott, P. L., 406, No. 637.) The bond implies a right 
in the obligor to the care and management of the child, without which 
be cannot perform that obligation. As to the objection to the plea, that 
it does not allege that the child was willine to go to the father, it ap- 
pears that the child was under the control ofthe parish officers, and that 
they refused to part with the child : the defendant, therefore, has not 
suffered the child to become a charge to the parish officers. The parish 
officers might have replied that the child was unwilling to go and be 
with the defendant. 

K. Macatdey^ for the plaintiffs. The putative or reputed father is not 
injured by the detention of the child by the parish officers. The child 
being above the age of nurture, was of a suffix^ient age and discretion to 
exercise a choice whether it would remain in the workhouse ; audit was 
free to depart out ofthe workhouse and out ofthe custody of the parish 
officers. In the case of an illegitimate child above seven years of age, 
neither parent has a preference of claim to the custody ; the child may 
exercise its own discretion. He cited Co. Lit. 123, a. ; R. v. Comforth, 
(2 Str. 1162 ;) In re Lloyd, (3 Man. & G. 547.) 

Cur. adv. vulU 

Lord Denmak, C. J., now delivered the judgment of the court. — In 
a declaration on a bond of indemnity against the expenses of maintain- 
ing a bastard, the breach alleged is, that the defendant suffered and per- 
mitted the child to be maintained at the expense of the parish. The de- 
fendant pleaded, and the jury in effect found, that, after the child was 
past the age of nurture, and while she was under the power and control 
ofthe overseers, he was able and willing to maintain her without as- 
sistance, and requested the overseers to deliver her over to hi(n, whereby 
she might have been maintained ; but they refused to do so, and chose 
to maintain the child at the expense of the parish. 

The plaintiffs have moved for judgment notwithstanding this verdict, 
contending that the facts in the plea were no defence, without adding that 
the child was willing to go to the defendant to be maintained by him. 
But we are of opinion that this objection ought not to prevail. As the 
plea alleges that the child was under the power and control of the 
plaintiflb, and they refused to deliver her over to the defendant accord- 
ing to his request, we think that the plaintiffs have no right to assume 
after verdict, that the child was unwilling to go to the defendant ; and if 
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the child was indiflferent and passive, the facts in the plea show that 
the defendant did not suffer and permit the child to be maintained by 
the parish ; he did not permit that which was contrary to his express 
request. 

Judgment for defendant. 



Richardson v. Chasen. — 7th June, 1847. 

Declaration on an agreement to nmga premises to plaintifSs ; breach, that the defendant did 
not make out a g;(x»d title, by reason whereof plaintiff hath been necessarily put to great ex- 
penses, amounting to alaige sum of money, in and about investigating the title of defend- 
ant, and oansing the fixtures to he valued : Held, that under this allegation, plaintiff might 
recover the charges of a broker and an attorney's bill, though not paid before the commence- 
ment of the action. 

ASSUMPSIT. The declaration stated, that, by a certain agreement be- 
tween the plaintiff and the defendant, it was (among other things) 
agreed that the defendant, in consideration of the sum of 100/. then 
paid to the defendant by the plaintiff as a deposit, and of the further sum 
of 2899/. to be paid to the said defendant by the plaintiff at the time, in 
the said agreement therein after mentioned, agreed to sell to the plain- 
tiff, and that the defendant, by a good and effectual assignment, would 
assign to the plaintiff all that messuage, tenement, or public-house, 
called, <fcc., situate, &c., with the appurtenances, and the trade and 
good- will thereof, for all the residue of the term for which the defendant 
then held the same under an underlease thereof. The declaration then 
stated various stipulations in the agreement as to the sale of the stock, 
and the mode of carrying on the business; ^'and that, if either party 
should neglect or refuse to perform his part of the said agreement, he 
should pay uato the other of them, on demand, the sum of 300/. as 
liquidated damages." Averment of mutual promises. Breach, that al- 
though a reasonable time for the defendant's making, deducing, and 
showing a good title to the premises for the residue of the defendant's 
term had elapsed, nevertheless the defendant did not make, or cause to 
be made, deduced, or shown to the plaintiff a good and sufficient, or any 
title to the said premises, nor complete the said purchase, nor sell to 
the plaintiff the said messuage or tenement and premises, with the ap- 
purtenance, &c., by a good and effectual assignment, nor deliver to the 
plaintiff possession of the said premises, '' by reason whereof, and of the 
premises aforesaid, the plaintiff hath lost and been deprived of all the 
benefit, profits and advantages which would have arisen to him from 
the completion of the said sale and assignment as aforesaid, and hath 
been wholly hindered and prevented from setting up and engaging in 
business elsewhere, and he hath been necessarily put to great expenses, 
amounting to a large sum of money, (to wit,) to the sum of 20U/. in 
and about the endeavoring to procuresuch title, sale, and assignment as 
aforesaid, and in and about investigating the said title of the said defen- 
dant, to the said premises for the said residue of the said term, and caus- 
ing the said fixtures, furniture, and effects to be valued, and hath lost 
all gains and profits which he might and would otherwise have made 
and acquired, &c. Yet the defendant hath not yet paid to the plaintiff 
the said sum of 200/. last above mentioned, nor any part thereof, nor 
the said sum of 300/. in the said agreement secondly mentioned, nor 
Vol. VI. 11 
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any part thereof." There were also counts for money had and received, 
and on an account stated, plea — payment into court of 126Z. and no dam- 
ages to a greater amount. Replication — damages ultra. On the trial, 
before Lord Denman, C. J., at the sittings in London after last Hilary 
term, the plaintiff sought to recover the amount of an attorney's bill for 
business done for him under the agreement, and the charges of a bro- 
ker also employed by him. It appeared, on the cross-examination of 
one of the plaintiff's witnesses, that the broker's charges and the at- 
tornies bill had not been paid before the commencement of the action, 
but had been since paid out of the money paid into court. It was ob- 
jected for the defendant, that the plaintiff was not entitled under the 
allegation of damage in the declaration to recover money which he had 
not paid before the commencement of the action, but only incurred a 
liability to pay. The Lord Chief Justice overruled the objection ; and 
the jury gave the plaintiff a verdict for 46/., including 18/, for the bro- 
ker's fees in valuing, and 16/. the attornies bill : this sum was 20/. be- 
yond the amount paid into the court. In Easter term, April 19, 

Humfrey obtained a rule nisi for reducing the damages by the 
amount of the broker's charge and the attorney's bill, which would give 
the defendant a verdict. [He cited Jones v, Lewis^ (9 Dowl. P. C. 143 ;) 
Taylor v. Higgins, (3 East, 169.)] 

Watson and Warren^ showed cause. The allegation that the plaintiff 
was necessarily put to great expense is supported, without proof of pay- 
ment of the money before the commencement of the action ; it is sufBi- 
cient that the plaintiff had contracted debts with the attorney and bro- 
ker, which he would be compelled to pay. [They referred to the form 
of a declaration for the sale of lands, in 2 Chit. Plead., 288, 296.] Dix- 
on V. BeU^ (1 Stark. 287,) is in point: that case was reviewed on a mo- 
tion for a new trial, (6 M. & S. 198,) and thispoint was not mooted. In 
Pritchardv.Boevey, (1 C. & M. 775,) the words were " had been forced 
and obliged to pay," and " had necessarily paid." In Jones v. Lewis, 
(9 Dowl. P. C. 143,) the words were "forced to pay," and they were 
considered as equivalent to an allegation of actual payment. In Taylor 
V. Higgins^ (3 East, 169,) the plamtiff had not paid any money. 

Humfrey and Cleasby, contra. In Dixon v. Bell, (1 Stark. 287,) the 
question was, not whether the allegation in the declaration was sup- 
ported by the evidence, but whether certain damages we/e recoverable ; 
the decision would have been the same, wliatever the words in the al- 
legation might have been. In Pritchard v. Boevey, (1 C. &. M. 775,) 
Bayley, B., suggested the words which should be used : he said, that 
though upon a declaration properly framed, the plaintiff would have 
been entitled to recover damages which he had become liable to pay, it 
was unreasonable that the plaintiff should recover what he migiit per- 
haps, never pay. The allegation here is not that the plaintiff' had in- 
curred expenses ; there is a great difference between payment and a 
liability to pay. Actual payment is a test of the bona fides of the outlay, 
and is a more certain guide for the jury in giving damages than if the 
money is merely claimed from the plaintiff at the time of action brought. 
The phrase "put to expense" is more correctly applied to payments of 
money. [Erie, J.— The word " expenses" is not always synonymous 
with " monies paid."] 
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Lord Denman, C. J. — If the plaintiff alleges that he has paid money, 
he must prove it ; but' if he says that he has been put to -expenses, I 
think we may fairly hold that such an allegation amounts to no more 
than that the plaintiff has incurred the liability to pay certain expenses. 

Patteson, J. — This is not exactly like any other case. I think we 
may fairly consider that the allegation does not necessarily mean that 
the money has been actually paid. 

Coleridge, J., concurred. . 

Erle, J.— I think the course of precedents justifies us in holding that 
a meaning is attached by usage to these words, including the damage 
which the plaintiff wishes to include. 

Rule discharged. 



Padwick v. Turner. — November 8, 1847. 

BILL OF EXCHANOE — PLEADING — FRIVOLOUS DEMURRER. 

DecUration by indorMe againrt acceptor of a bill of ezohanse averred the drawing;, acceptance, 
and indonement in the ordinary form. Breach ; yet defendant hath disregarded his said 
promise, and hath not paid the said sum or any part thereof. Demurrer ; for that the decla- 
ration does not show that the three days of grace had passed before the commencement of 
the snit: Held, fnTolous upon motion to rescind a judges' order setting it aside. 

Phipson moyed for a rule nisij calling upon the defendant to show 
cause why an order of Patteson, J., by which a demurrer to the decla- 
ration was set aside as frivolous, should not be rescinded. The action 
was by the indorsee agaipst the acceptor of a bill of exchange, and the 
declaration stated that Philpots made his bill of exchange for 71/., pay- 
able to his order three months after date, '^ which period has now elapsed ;" 
that the defendant accepted the said bill, and Philpots indorsed the 
same to the plaintiff, and that the defendant promised to pay the 
amount thereof according to the tenor and effect thereof, and of his 
acceptance thereof, '' yet the defendant hath disregarded his said 
promise, and hath not paid the said sum of money or any part 
thereof." Demurrer, for that the declaration omits to allege that 
the defendant had not paid the bill when due, and that it does 
not show that the three days of grace had passed before the com- 
mencement of the action. The learned judge thought that the three 
months included the three days of grace, and that the allegation " which 
period has now elapsed," included the three days of grace. The form 
of the breach given in R. G., T. T. I Wil. IV. (see 2 Adol. & Ell. 747,) is 
not followed. The days of grace are days of respite and indulgence, 
and were originally optional with the holder, but are now by law su- 
peradded to the contract ; they need not, therefore, be stated as part of 
the contract ; but it must be stated as matter of allegation, that those 
days had elapsed before the commencement of the action. The state- 
* ment " which period has now elapsed," means three months only. The 
promise is founded on contract and the custom of merchants ; the form 
of the breach that the defendant *' did not pay the same when due," is 
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equivalent to an allegation that he did not pay according to the contract 
and the custom of merchants, and has been held to aid any ambiguity as 
to the statement. [Coleridge, J.— The breach is, that the defendant 
disregarded his " said promise," that is, to pay " according to the tenor 
and effect of the bill." The allegation that he " did not pay when due," 
is the precise form given in Reg. Gen. Lord Denman, C. J. — ^The 
breach is, in effect, that the defendant disregarded his promise accord- 
ing to the usage and custom of merchants, of which the court will 
avail itself in all other respects.] The allegation that the defendant 
disregarded his said promise is not equivalent to the allegation stated 
in the Reg. Gen., and cannot be held to supply the omission of it ; it 
does not show that the action was not brought too soon, viz, : before the 
expiration of the three days of grace. In Flight v. Turner, Alderson, B., 
at Chambers, refused to set aside a demurrer, where the pleadings were 
the same. [He cited Brown v. Harraden, (4 T. R. 148.)] 

Cur, ad. vult. 

Lord Denman, C. J., now delivered the judgment of the court. In 
this case we paused to consult my brother Patteson, for the purpose of 
inquiring whether he remained of the same opinion, nothwithstanding 
a contrary decision of Alderson, B., made under circumstances stated to 
be similar. My brother Patteson tells us that he does not waiver in bis 
opinion, and we concur with him that the demurrer is frivolous, and, 
therefore, a rule will not be granted. I will add, that we are always 
very unwilling to interfere with the decision of a learned judge, who 
having had before him all the circumstances of the case, has decided 
thatthe justice of the case required that the demurrer should be set aside. 

Rule Refused. 



Bail Court. 

Before Mr. JUSTICE WIGHTMAN. 
GoLDSTONE V. JoNES, \2th Juue, 1847. 

BILL OF EXCHANGE. 
Notice of di0boiior--eTideiice as to courae of poet-oflSice. 

ThIs was an action upon a bill of exchange tried before the sheriff 
of Middlesex, when a verdict was entered for the plaintiff, with leave 
for the defendant to apply to enter a nonsuit, on the ground that the 
notice of dishonor was insufficient. The bill was in the hands of the 
plaintiff's bankers on the 3d of March, when it became due, and was 
dishonored. On the 4th, notice of dishonor was sent by the penny- 
post ; the letter was posted in Castle street, Holborn, at four o'clock in 
the afternoon ; which, according to the course of the post, would arrive 
at its destination before six o'clock. A person was called to prove that 
he had posted the letter, and was about to state the hour at which it* 
would be delivered, when the defendant's counsel objected to the ques- 
tion being put to the witness, on the ground, that, if evidence were re- 
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quired of that fact, some person should have been called from the post- 
office. The under-sheriff considered it immaterial, because the jury 
themselves would have a knowledge of the fact. A rule having been 
obtained pursuant to leave. 

MiUer^ showed cause. — He submitted that public notoriety of such a 
circumstance was sufficient, and would warrant the jury in finding for 
the plaintiff. [He referred to Fowler v. Hendon, (4 Tyr. 1002.)] The 
objection is, that the plaintiff did not prove that the letter would in 
course of delivery, reach its destination the same afternoon. The de- 
fendant made no objection to the statement of the under-sheriff, that it 
was matter of notoriety. [ Wightman^ J. — It does not follow that 
counsel acquiesced, because their objection was, that some one must be 
called from the post-office.] When no objection is made by either party, 
both are bound by the finding of the jury on a fact left to their own 
knowledge, particularly in a case of notoriety like the present. [ Wight- 
mafij J. — The under-sheriff bad no right to give such direction.] 

BagUyi contra. — It was submitted that there was not sufficient evi- 
dence. To prevent a nonsuit, it was agreed between the parties that a 
verdict should be found for the plaintiff, in case this court should think 
the evidence sufficient ; if the court should be of opinion that it was 
insufficient, then a nonsuit was to be entered. 

WiQHTMAN, J. — I should be sorry to nonsuit in such a case. The 
under-sheriff has improperly excluded evidence. If a nonsuit had been 
granted, I should have set it aside. I think ther&ought not to be a 
nonsuit, but a rule for a new trial in the usual way. The under-sheriff 
was wrong in both points. 

Rule absolute for a new trial. 



€ott0t0tor5 Court. 

Before Sir STEPHEN LUSHINGTOK 

Tucker v. Tucker. — JiUjf 14M, 1847. 

The eonfeanon of the wi£e, her correiyKmdence with the alleged partieepB eriminis, and her 

Oto him on the discoTory of the correepondence, althoogh she immediately returned: — 
J eofiicient eridence of the adultery, although no act of familiarity was proved. 



This was a suit for separation, by reason of adultery, brought by the 
husband against the wife. No plea was put in, but interrogatories were 
administered on the part of the wife. The libel pleaded the marriage 
in India, and cohabitation in the usual form, the voyage of the parties 
home from India in 1846, in a ship commanded by J. J., the person 
with whom the adultery was alleged to have been committed, and 
adultery on board the ship, and at Liverpool immediately after the 
voyage; the receipt on the 4th November, 1846, of a letter from the 
paramour to the wife in London, which was snatched out of the wife's 
hand at the moment it was delivered to her, and opened and read by 
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him ; letters dated the 4th of November, 1846, from the wife to the 
husl^nd and the paramour, and on the 5th to the father of the husband ; 
the libel further pleaded that the wife went to Liverpool on the 6th of 
November, saw J. J. there, and returned to London on the 6th, and the 
commission of adultery on this occasion ; and other letters of later date 
from the wife to members of the husband's family. The witness could 
depose to no act of familiarity, but the letters of the wife contained ex- 
pressions amounting to a confession of guilt ; and some of the witnesses 
deposed to admissions to the same purport made by her in conversation. 
The visit to Liverpool and the interview with J. J. was proved, but 
there was no evidence of any adultery then committed. 

Sir X Dodson^ Q. -A., (with whom was Jenner^) for the husband, 
was not heard, but the court called upon — 

Haggard and R. J. PhiUimore^ for the wife, to begin. They ar- 
gued, that the confession of the wife, supposing the admissions to amount 
to a confession of actual adultery, was not sufficient to enable the court 
to pronounce for a separation, that supplemental evidence was necessary, 
showing, that opportunities of being alone had been sought, or that act 
of familiarity, and what were called proximate acts, had taken place. 
In the present case nothing of the sort was in evidence, the fellow pas- 
sengers on the voyage had seen nothing even to raise their suspicions, 
and the maid who attended the wife on board the ship had been sent 
back to India without being examined, though she was in England 
when the cause commenced. But the letters did not contain a confes- 
sion of adultery, they merely spoke of her guilt or fault, which might 
be levity or imprudence, stopping short of the actual crime ; and the 
verbal admission made however, in moments of great excitement and 
distress, did not go beyond the letters. The going to Liverpool on 
the 5th November was no proof of adultery, and the person in whose 
house the wife slept on that occasion, deposed that nothing criminal 
could have occurred in her house. [They cited Mortimer v. Mortimer ^ 
(2 Consist. Rep. 310 ;) Hamerton v. Hamerton, (2 Hagg. 8 ;) Chant v. 
Grant, (2 Curt. 16;) Noverre v. Noverre, (10 Jur. 682.)] 

Dr. Lushinqton. — If I entertain any doubt whatsoever, as to the 
sufficiency of the evidence in this case to establish the charge of 
adultery, it would be both my duty and my inclination to avail myself 
of the benefit I should derive from the arguments of counsel ; but as I 
really cannot bring myself to think that there is any deficiency, either 
in law, or morally speaking, to afiect the conviction in my own mind, 
I should only unnecessarily trouble the gentlemen who appear for Mr. 
Tucker. At the same time, I beg leave to express my obligation to the 
counsel for Mrs. Tucker in calling my attention to those points to which 
they have directed my notice, for it is desirable that the vigilance of 
the court should be kept alive to these cases ; and the court always 
feels that obligation when its attention is aroused. But with regard to 
the case itself, and the principles upon which it was argued, no doubt 
it is true that with respect to the canon, and the numerous modes of its 
application to cases of separation d mensd et thoro, as well as nullity, 
there can be no doubt that the court is not bound to pronounce a sepa- 
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ration on charges of adultery from the confession of the wife or the hus- 
band alone, and for the best and plainest reasons. I do not in the slightest 
degree, dissent from the wisdom of the canon, because it is to enable 
the court to guard against the possibility of imposition by a confession, 
which may have been brought forward — improperly and fraudulently 
brought forward — with the consent of both parties, to obtain a separa- 
tion. That was the principle upon which the canon went ; it was to 
prevent what, in former days took place, but which, I hope has not ex- 
isted, at least, not in many cases, during the time I have sat in these 
courts, namely, attempts to obtain a separation, by reason of adultery, 
upon a confession, when no adultery had taken place, and the whole 
was mere collusion. I accede not only to the rule of the canon, but to the 
principle on which it is founded ; but in acceding to that principle, I 
must take care that I do not stretch it beyond those bounds within 
which it ought fairly to be confined ; for if I were so to do, the inevi- 
table consequence would be, that, in many instances, (he husband or the 
wife — the injured party, whichever it may be — would be left without 
remedy for a real grievance. I do not apprehend this case falls within 
any authority that has been cited. In the case of Mortimer v. Mortimer ^ 
(2 Cons. Rep. 310.) I well remember the words of Lord Stowell, — 
pressed as he was, and closely pressed, in argument, — that there was 
nothing against the wife except her own confession. With his usual 
energy, he said, '* What evidence can be more strong, more convincing 
to the mind of any judge, than a real and bona fde confession." I do 
not say that I use his very words, but I am sure that I express myself in 
the very spirit of the terms in which he did express himself, (p. 315.) 
My Lord Stowell, in that case, and in others, did not lav down any rule 
as to what were the circumstances which, called in aia of a confession, 
would be sufficient to work on the mind of the court both a moral and 
legal conviction of the guilt of the party. It is true he does use the ex- 
pression "proximate acts," (p. 317,) because the very nature of the case 
itself, and the circumstances which were pleaded, naturally led to the 
adoption of that expression ; but it was not used in the sense of expres- 
sio unius exclusio ulterius, but it was with reference to the case itself. 
Now, with regard to the case of Hamerton v. Hamerton^ (2 Hagg. 
8,) that appears founded on a different principle : tliere the wife had re- 
ceived, and was convicted — if I may use the expression — of receiving 
letters from the supposed adulterer, of the very strongest kind ; but it 
was also laid in the proceedings, that they had had a certain meeting, 
at which meeting adultery hail taken place ; yet, in truth, when the 
evidence came belore the court, it entirely failed in proving that the par- 
ties had ever met on any occasion on which carnal intercourse was likely 
XQ have taken place, between them; and in that case Sir John NichoU 
with great propriety, though feeling the hardships of the case, and be- 
ing morally convinced of the guilt of the wife, would not pronounce 
sentence on that evidence, bat gave opportunity for the production of 
further evidence, which was procured from Paris, and the case eventually 
ended in a separation. Now, with respect to Grant v. Crran^,(2 Curt. 
16,) that is more applicable, because in that case there was evidence of 
a confession by the wife, and some corroborative evidence ; I can hardly 
call it corroborative evidence ; but some independent evidence as to im- 
pioper familiarity having taken place between them, and circumstances 
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having occurred which led to the suspicion of adultery ; but in that case 
the divorce was pronounced for both, by Sir H. J. Fust, in the original 
case, and by the Privy Council in the second instance ; therefore, so far 
as the circumstances go, if this case does come up to that, I should use 
it as an authority. Without regard to Noverre v. Noverre, (10 Jur. 
682,) the difficulty was this : it arose from the relative position in which 
the parties were placed. The person charged with adultery was very 
young, and was apprenticed to Mr. Noverre, a surgeon. Of course, from 
his age, and the situation in which he was, there was constant daily 
opportunity of their meeting, and as there was no direct act of indecent 
familiarity proved, the court was in this difficulty, that it could not say, 
in the case o( Noverre v, Naverrcy that there was any one particular fact 
which directly led to the proof of adultery. I was under the necessity, 
after great consideration, of taking every one of the circumstances and 
combining them together, and, upon the combination, 1 considered my- 
self justified in pronouncing for the separation. Now, let us look to 
the present case. The first consideration is, is there, or is there not a 
clear confession in the letters or writing, because that is the foundation 
of the argument in such a case as this ? Now, I have read over the let«^ 
ters, I do not chink it necessary to go through them ; but it does appear 
next to impossible that any person can look through these letters ad- 
dressed to Mr. Tucker, the father of Mr. Tucker, the husband, and not 
come to the most clear and undoubted conclusion that there is a confes- 
sion of adultery committed. I must read one of these letters, a part of 
it at least, in order that it may be seen that I have not hastily formed 
an opinion of this case, however strong that may be : " Until three days 
before we left the ship, and what with my husband's continued coldness, 
and the kindness showed me by the other, I forgot myself. The letter 
R. saw was the first I received, I assure you, since we have been in 
London, and I had that very day determined to let R. know every thing, 
for as he was getting kinder to me, I felt I could be false to him no 
longer. Father, I have deeply regretted that one unfortunate day ! Oh, 
father, could I but see my husband, my repentence would touch 
him, and I feel convinced he would forgive me my fault when ha 
thought of my youth and inexperience!" Can any body doubt 
not merely from the contents of this letter, but all the others taken 
together, that there was a full confession made of the adultery with 
Captain J.? I entertain no doubt whatever. What is the only 
other question? What is the auxiliary evidence? Why, the first 
auxiliary evidence that I have, is, that it is proved the wife was ready 
to receive, and did receive, a letter from Captain J. himself, dated 29ch 
October, 1846. I think, again, nobody can peruse that letter without 
coming to the same conclusion, that it is an admission entirely of impro- 
per intercourse taking place between the parties. It is said there is no 
evidence from on board the ship ; it is to be regretted that there is an 
absence of it ; at the same time, I am not prepared to say that the ab- 
sence of the evidence — not knowing whether it was easy to be procured 
or not — could be fatal. But there are circumstances in this case which, 
to my mind, put it beyond all doubt and question. It is on the 4th 
November that the discovery takes place, in consequence of Mr. Tucker 
snatching a letter from his wife's hands, and perceiving in what terms 
Captain ?. bad addressed her. Then, from the evidence of the father of 
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Mr. Tucker, I have this fact : She takes him, on the 5th, about town, in 
her anxiety to visit some lady, a friend of her's, whom she does not find, 
and then, the same day goes she down to Liverpool, — I have it from a 
person cf the name of Swan, — and Captain J. comes with her, and takes 
lodgings, and there she remains till the next day. When I see that the 
immediate consequence of the rupture is, that she falls into the arms of 
the paramour, is it possible I can for a single instant doubt that this inter- 
course had taken place between the parties ? And another great princi- 
ple, as well as that confession alone, does not support the adultery, is, 
that no one should be called to prove the precise time and place where 
it occurred. I know it has often been laid down in old cases, but it is 
not necessary to prove the precise time and place, because so many 
difficulties will necessarily arise, if proof so strong is required, that jus- 
tice would often be defeated. In addition to this, there are from time to 
time (he declarations at a subsequent period, spoken to by Mrs. Succold, 
though, in the first instance, she qualifies her evidence, and states that 
Mrs. Tucker was in that state of mind that the declaration is not to be 
relied upon ; yet, afterwards she repeated, she renewed this declaration 
when not in a disturbed state of mind. It is not simply confession : it 
is confession confirmed by the receipt of letters from tlie paramour ; and 
by declarations made at a subsequent period, free from all reasonable 
doubt, and corroborated from the circumstance of going to Captain J. 
I think it impossible for the court to entertain the least doubt of the guilt 
of the wife, and I must pronounce for the separation. 



€onrt of Common |)lta0. 

Befote the Kighi Honorable SIR THOMAS WILDE. Lord Chief Jnstice» and the reet of the 

Jtidgei. 

Stbad v. Anderson. — Jtdp 3, 1847. 

LETTERS PATENT — PLEADING* 

In ui action for an inliin|rement ci certain lettere-patant, the defendant pleaded, << that befortf 
the letters-patent, the invention had been, and waa wholly and in part publicly and gene- 
rally known, practised, and published in England :" Held, that the effect of this plea was to 
set up the single defence of user, and that a direction to the jury to find the issue joined upon 
■noh plea for the defendant, if they were satisfied that the invention was known and pub- 
liahed before the patent, (in the absence of proof of user,) was, therefore, wrong. 

Semble, that, upon plea of not guilty, the issue should be found for the plaintiff, if an actual in- 
fringement be proved, and that the intention of the defendant is immaterial. (See Heath 
V. Unwin, 13 Mee. & W. 593.) 

This was an action on the case for the infringement of a patent for 
wooden pavement. Amongst the pleas pleaded by the defendant were 
— not guilty ; secondly, a denial that the plaintiff was the first and true 
inventor ; fifthly, that before the letters-patent the invention had been 
and was wholly and in part publicly and generally known, practised, 
and published in England. The cause was tried before Parke, B., at 
the summer assizes for the county of Surrey, in 1846, when a verdict 
was found for the defendant on the first and fifth pleas, and for the 
Vol. VI. 12 
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plaintiff on the second ; and a rule 7iisi for a new trial having been 
granted upon the ground of misdirection. 

Channellj Serjt., and Petersdorffj showed cause against this rule. 

Shee, Serjt., James^ Webster, and Hurst^ were heard for the plaintiff 
in support of the rule. 

Cur. adv. vult. 

Wilde, C. J., now delivered the judgment of the court. After stating 
the pleadings, his lordship proceeded : The directions complained of 
were as to the issues on the first and fifth pleas. On the first the direc- 
tion was, in effect, that there was no evidence of infringement, unless 
the jury thought that there was a fraudulent invasion, of which the 
learned judge said he saw no satisfactory evidence, but left that ques- 
tion to the jury. The jury thought there was no fraudulent invasion, 
and found for the defendant, under the directionof the judge, that there 
was no other evidence of infringement. Upon a careful consideration 
of the evidence, we are of opinion that there was no evidence to justify 
a jury in finding that there was an infringement ; that is, a substantial 
resemblance to the plaintiff's invention in particulars to which his ex- 
clusive right extended. We think, that, upon the true construction of 
the patent and specification, it is no invasion of the right of the plain- 
tiff to pave with wood, nor to pave with wooden blocks of equal dimen- 
sions. Indeed, on the argument, it was not contended that the patentee 
had an exclusive right to all modes of paving with wood or with wooden 
blocks of equal dimensions ; but it was insisted that the mode of 
paving adopted by the defendant, though with blocks whose grain was 
considerably inclined to the vertical line, was substantially the same as 
the plaintiff's invention, which requires that the blocks should be placed 
" with the grain of the wood in a vertical position ;" and we think it 
must be conceded, that, if the two modes of paving had been substan- 
tially the same, but a slight and immaterial inclination had been given 
to the grain by the defendant, either in order to make a colorable dif- 
ference between his pavement and the plaintiff's, or for any other pur- 
pose, it would have been an invasion of the patent ; but we think the 
evidence does not show such a substantial identity, but a substantial 
difference ; and if the question had been left to the jury, and they had 
found for the plaintiff, the verdict ought to have been set aside as a ver- 
dict against e.vidence. The question of fraud, which was the only one 
left to the jury upon this plea, appears to have been left in consequence 
of the plaintiff's insisting at the trial that there was a fraudulent inten- 
tion to evade the prohibition of the plaintiff's patent. It appears to us 
that the intention was immaterial ; and that even if the jury had found 
fraud, the verdict ought to have been for the defendant, and that there 
was no misdirection in this respect of which the plaintiff can complain, 
inasmuch as the proper direction would have been, that the verdict 
should be found for the defendant absolutely instead of conditionally, if 
there were no fraud. It may be observed, that, in Heath v Unwind (13 
Mee. & W. 593,) the Court of Exchequer seems to have deemed it ma- 
terial to consider the intention of the defendant in determining whether 
he had infringed a patent ; but in that case, the evidence negatived any 
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such intention, and the other circumstances of the case were not such 
as to show an infringement ; so that there was no decision as to what 
the effect of such intention would be; and we think it clear that the 
action is maintainable in respect of what the defendant does, not what 
he intends. As to the issue upon the fifth plea, the direction was, that 
the verdict should be for the defendant, if the invention were known 
and published before the patent, though not used. But the plea, which 
is the same as the sixth plea in Stead v. WUliams^ (7 Man. & Gr. 821,) 
is substantially a plea of public user ; and which is a good plea under 
the statute of James, and would not be a good plea without the aver- 
ment of user, for though in Stead v. TFiZZtam^proof of publication was 
held to show that the plaintiff was not the first and true inventor, and 
to sustain a plea that he was not such first and true inventor, the publi- 
cation given in evidence there was in fact a publication by another per- 
son long before the plaintiff had invented, who was not, therefore, the 
first inventor, on the principle that '' the first person who discloses the 
invention to the public is considered as the inventor." Yet it does not 
follow that a plea only stating the invention was known and published 
on the terms of this plea, not mentioning used, would be a good plea. 
If such a plea stated that knowledge and publication were before the 
plaintiff invented, it might be an argumentative denial of the plaintiff 
being the first inventor ; but, as it only states that the knowledge and 
publication were before letters-patent, it is no denial at all of the plain- 
tiff being the first inventor, which is alleged in the declaration, and not 
denied by this plea ; and such knowledge and publication, that is a 
knowledge and publication after the plaintiff's invention, we think 
would not avoid a patent granted to the true and first inventor, who, 
having invented, obtained his patent before his invention was used. 
The fifth plea is not a double one, but sets up the single defence of user 
of which there was no evidence, so that the proper direction was, that 
the verdict should be for the plaintiff instead ot the contrary direction, 
which was given by Parke, B. Creswell, J., in Stead v. WUliamSj un- 
derstood this plea in the above sense, and left to the jury upon this plea 
the question of user only, which direction of Creswell, J., was clearly 
wrong, if the evidence of publication without user would sustain the 
plea, and no objection was taken to this direction. It appears, therefore, 
that the proper direction was that the verdict should be for the plaintiff 
on the fifth plea, inasmuch as there was no evidence of user; but as 
(be publication given in evidence was clearly before the plaintiff's in- 
vention, it sustained the second plea, that the plaintiff was not the first 
and true inventor, and the jury ought to have been directed to find for 
(he defendant on the second plea, in the event on which they were di- 
rected to find for him on the fifth ; and as the defendant was entitled to 
a verdict on the one of these two pleas, (the second and the fifth,) and 
as he has had a verdict on the general issue, which we think was pro- 
perly given, we do not think there should be a new trial, unless the de- 
fendant insist on retaining his verdict on the fifth plea. We, therefore, dis- 
charge the rule on the defendant consenting that the verdict shall (if the 
plaintiff think fit,) be entered for the defendant on the second plea, and 
for the plaintiff on the fifth. But if the defendant refuse such consent, 
the rule must be made absolute for anew trial. 

Rule absolute an this condition. 
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TucKEY V. Hawkins.— June 8, 1847. 

STATUTE OF LIMITATION — DEBT ON BOND. 

To a declaration upon a bond with a condition, (the declaration not eettinff ont the 
•ame,) iesne being joined upon a plea of the rtatnte of limiUtionB thereto:— Beld» that 
ench irane was rightly found for the plaintiff, upon its being shown at the trial, that, although 
the bond was made more than twenty years before the oonunencement of the suit, the 
breach of the condition had accrued within the twenty years. 

Debt on money bond. Plea, that the debt and causes of action did 
not accrue within twenty years before action brought. Issue thereon. At 
the trial, the plaintiff produced the bond, with the condition, when it ap- 
peared to be a post-obit bond, payable on the death of a party who was 
proved to have died in 1832. The bond itself was dated more than 
twenty years ago. The learned judge was of opinion that this evidence 
disproved the plea of the statute of limitations, and the plaintiff had a 
verdict A rule nisi was afterwards obtained for a new trial, on the 

i ground of the above ruling being a misdirection on the part of the 
earned judge. Against this rule — 

JHl W. Watson^ Q,. C, and Cleasby^ now showed cause. The di- 
rection of the learned judge was right. The cause of action accrued 
only when the party had died on whose death the bond was payable ; 
for until then the plaintiff had not any right to bring an action. There- 
fore, upon this issue, the plaintiff was entitled to succeed on evidence 
which showed that the cause of action did not accrue from the day 
when the bond was dated, but from a period which was within twenty 
years of bringing the action. The case of Sanders v. Coward^ (13 
Mee. & W. 66 ; 15 Mee. & W. 48,) shows that the cause of action, 
although, in one sense, it is the penalty, is also in another sense, the 
breach of the condition of the bond. Here, upon the pleadings, the con- 
dition does not appear, but there is nothing to prevent the plaintiff from 
showing at the trial what the condition was. Upon the breach of that 
condition, the plaintiff had a right to brine his action ; and the cause 
of action, therefore, first accrued when he first had such right of action. 
They were then stopped by the court, who called on 

Hurlstonej to support the rule. The plaintiff in the first instance, 
ought to have set out the bond and the condition in his declaration, or 
else in answer to the plea he should have replied by setting out the con- 
dition to the bond, but, instead of which, he has taken issue on the plea, 
which is, that the cause of action stated in the declaration, namely, the 
penalty, did not accrue within six years. The condition is no part of 
the original contract, but simply a defeasance, and the debt at law is on 
the bond, irrespective of the condition. Supposing the defendant, instead 
of pleading, had suffered judgment by default, the judgment of the court 
would have been for the debt on the bond, that is to say, the penalty, 
although execution would have been issued for only the sum due. 
[ Wildoj 0. J. — What is the meaning of the term " cause of action," if it 
IS not something for which an action may be brought ?J The plaintiff 
has declared on a bond as though it were payable immediately, the evi- 
dence offered b^ him is to show that it is not such a bond. 
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Wilde, C. X — This is a rule calling upon the court to set aside the 
Terdict found for the plaintiff, and for a new trial upon the ground of a 
misdirection on the part of the learned judge who tried the cause. The 
declaration was in the ordinary form in debt on bond. The defendant 
pleaded the statute of limitations, and alleged that the debt and causes 
of action in the declaration mentioned did not accrue within twenty 
years, d^c. This plea the plaintiff traversed. At the trial the bond 
was produced, which turned out to be a post-obit bond, and evidence 
was given of the death of the party within twenty years of the com- 
mencement of the suit, and the question was, whether in this state of 
facts the cause of action did or did not accrue within twenty years of 
the commencement of the suit. The learned judge directed the jury, 
that upon this evidence no cause of action did accrue to the plaintiff 
until the death of the obligor, and, therefore, that this issue should be 
found for the plaintiff. We think that the direction was right, and that 
this rule, therefore, should be discharged. What is the meaning of the 
words " cause of action," made use of in the 3 and 4 Will. IV. c. 42? The 
object of the statute was to prevent stale claims being made by parties, and 
therefore to prevent parties enforcing claims which during a long period 
they had delayed to do. The words should be construed in the same man- 
ner in the plea as in the statute ; and the meaning of the plea therefore is, 
that an action might have been brought upon this bond more than twenty 
years before the commencement of the present action. Nor, according to 
the rules of pleading, does any difference exist in this respect between a 
simple bond and a bond with a condition. It is clear, therefore, to my mind, 
that inasmuch as no action could have been brought by the present plain- 
tiff until the death of the obligor, and since that death occurred within the 
twenty years, the verdict was wrongfully given for the plaintiff. But even 
supposing that it sufficiently appeared by the declaration that the plaintiff 
deefaredin respect of a simple bond, still the defendant'has not, in my opin* 
ion, taken the right course in raising his objection, if the meaning of the 
plea is what he contends it to be, and the plaintiff replied in the manner 
he has done, the defendant should have demurred, for the objection ap- 
pears on the record. For these reasons, I am of opinion that the rule 
must be discharged. 

Coltman^ J. — I think that the evidence given at nisi prius was pro- 
perly received, and that it was rightly held to prove the issue joined in 
favor of the plaintiff. The intention of the statute of limitations was 
that a party should be barred of his remedy if he suffer^ a certain period 
of time, during which he might have enforced his claim, to pass away 
without commencing his suit. This being so, the evidence at the trial 
showed that the plaintiff had not a cause of action twenty years ago. 
Nor is the defendant put to any inconvenience by this construction of 
the statute ; for if he had any merits he might have craved oyer of the 
bond, and the conditions might have been set out in the plea. But it is 
clear that he had no merits. I am disposed to think with Mr. Hurl- 
stoae, that the plaintiff's application is defective, and might have been 
open to objection on special demurrer ; since issue, however, was taken 
upon it, and the cause went down to trial, I think that the judge would 
have been wrong in leaving the question to the jury in a way different 
from that be pursued. 
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Yattghan Williams, J. — ^The plaintiff went down to trial with the 
onus of proving the issue, whether the cause of action in the declaration 
mentioned accrued within twenty years from the commencement of the 
suit. I think that the learned judge was right in ruling, that the evi- 
dence given entitled the plaintiff to have such issue found for him. 

Creswell, J. — I continue in the same opinion which I entertained 
at the trial. According to Mr.' Hurlstone's arguments, the declaration 
is consistent with the bond declared on, being a bond with a condition ; 
for he says, that the plaintiff should have set out the condition. Now, 
he could not have done so, without being guilty of a departure, unless 
the declaration itself was properly applicable to a bond with a condition. 
It is very possible that Mr. Hurlstone is right, and that the condition 
ought to have been set out ; but instead of craving oyer of the condition, 
or demurring specially to the declaration for not setting it out, he has 
pleaded ; and I think that the issue joined upon such plea has been 
proved. Rule Discharged. 



€ottrt of (Bxditqntt. 

Before the Right Honorable Sir FREDERICK POLLOCK, Chief Baron and the reet 

of the Barons 

Jones v. Robinson. — 6th November^ 1847. 

simple contract — PLEADING CONSIDERATION. 

A declaration in avumpnt alleged that in consideration that the plaintiff and W. D. would lell 
and aangn to the defendant a certain co-partnership bnsinees, &«., the defendant promised 
the plaintiff to pay him all the money that he had advanced in respeqt of the eo^paitnenhip, 
and also promised the plaintiff and W. D. that he would discharge all the debts due from 
them as such co-partners, and all liabilities to which they were subject as such. The de- 
claration » after averring performance by the plaintiff and W. D., averred that the plainttf 
had at the time of making the promise advanced a certain sum in respect of the co-part- 
nership, and for which the co-partnership was at the time of the promise accountable to 
him ; and laid as a breach the non-payment by the defendant to the plaintiff of that sum : 
— Held good, on motion in arrest of judgment 

Generally, in an action on simple contract all the parties to the consideration should jointly 
sue. 

Assumpsit. — The first count was as follows : '' For that whereas here- 
tofore, to wit, on the 24th March, 1847, before and at the time of making 
the promise hereinafter next mentioned, one William Dalton and the 
plaintiff carried on the business of ironmongers together in co-partner- 
ship ; and thereupon heretofore, to wit, on the day and year aforesaid, in 
consideration that he, the plaintiff, and the said William Dalton would 
sell and assign to the defendant the said co-partnership business and 
the stock in trade and effects to them, as such co-partners, belonging, 
and would become trustees for the defendant in respect of all debts and 
rights due or belonging to them, the plaintiff and the said William 
Dalton as such co-partners, by assigning to the defendant all their, the 
plaintiff's, and the said William Dalton's beneficial interest in the said 
debts and rights, and would put the defendant in possession of the said 
business and stock in trade and effects ; he, the defendant, promised the 
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plaintiff to pay him, the plaintiff, all the money that he, theplaintifi^ had 
advanced m respect of the said co-partnership, and for which at the 
time of making of the said promise the said co-partnership was account- 
able to the plaintiff; and also promised the plaintiff and the said William 
Dal ton, that he, the defendant, would discharge all the debts due from the 
plaintiff and the said William Dalton as such co-partners, and all lia- 
bilities, to which they, the plaintiff and the said William Dalton, were 
subject as such co- partners. And the plaintiff says, that he the plaintiff 
and the said William Dalton, relying on the said promise of the defend- 
ant, in a reasonable time in that behalf, afterwards, to wit, on the day 
and year aforesaid, did sell and assign to the defendant the said co- 
partnership business and the stock in trade and effects to them as such 
co-partners belonging, such stock in trade and effects being of ereat . 
value, to wit, of the value of 6002., and became trustees for the defend- 
ant in respect of all debts and rights due or belonging to them, the said 
plaintiff, and the said William Dalton as such co-partners, by their assign- 
ing to the defendant all their, the said plaintiff's, and the said William 
Dalton's beneficial interest in the said debts and rights, and put thedefend- 
ant in possession of the said business and stock in trade and effects. And 
the plaintiff further says, that he, the plaintiff, had at the time of the 
making of the said promise advanced in respect of the co-partnership, 
money amounting to a large sum, to wit, 112Z. 1^. lid, for which 
money the said co-partnership was at the time of the making of the said 
promise accountable to the plaintiff; of all which the defendant, after the 
making of the said promise, and before the commencement of this suit, 
to wit, on the day and year aforesaid, had due notice, and although a 
reasonable time for the defendant to pay to the plaintiff the said money 
which he, the plaintifij had so advanceo, and for which the said co-part- 
nership was so accountable, elapsed after the defendant had such notice 
as aforesaid, and before the commencement of this suit ; yet the de- 
fendant not regarding his said promise did not nor would pay to the 
plaintiff the said last mentionea money, or any part thereof, and the 
same is still in arrear and unpaid," ice. The rest were common counts. 
The defendant having pleaded, the cause was tried and a verdict re- 
turned for the plaintiff on the first count of the declaration. 

Martin moved to arrest the judgment. — William Dalton ought to 
have sued jointly with the plaintiff It is a general rule that all the 
parties from whom the consideration for a simple contract moves must 
be co-plaintiff's in an action for breach of the contract ; for it is the 
consideration which constitutes the contract, and it is immaterial to 
whom the promise is made. Here, although the promise sued on is 
stated to have been made to the plaintiff alone, the consideration for the 
contract is a sale by the plaintiff and William Dalton, and consequently 
moves from them both. This point was raised but not decided in Lord 
BefUinck v. Connop, (6 O. B. Kep. 693.) 

Thb Court (consisting of Pollock, C. B., Alderson and Rolfe, B. B.) 
said that although the general rule that no stranger to the consideration 
for a contract could sue on it, had been fully recognized by the cases of 
Crowe V. Rogers^ (I Stra. 592,) and Price v. Boston^ (4 B. & Adol. 
433,) the present case did not fail within that principle ; and refused to 
arrest the judgment. Rule refused. 
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Gordon v. Strange. — Nov. 22, 1847. 

PAYMENT — POflT-OPPICE ORDER. 

In Older to snpport a plea of payment the defendant showed, that in reply to a demand of 
payment he tent a poet-office order, in which the plaintiff was deecribed by a wrong ehtii* 
tian name. The plaintiff kept the order and the post-office would have eaahed it for him if 
he would have signed a receipt in the name in which it was drawn : — ^Held» that the plea 
was not made ont, and that the plaintiff not having retnmed the order was no wairer inthe 
mistake of his name. 

This was an action to recover a sum of money for the board, lodging, 
schooling, &c., of a son of the defendant. The defendant pleaded pay- 
ment, with other pleas on which nothing turned. At the trial, before 
an under-sheriff, it appeared that in reply to a demand of payment, the 
defendant sent in a letter to the plaintiff a post-office order payable to 
^^ PredericK^ Gordon, the plaintiff's real name being ^^ Francuf^ Gor- 
don. The plaintiff received this order, and it did not appear what he did 
with it ; but the postmaster of the place, who was examined as a witness, 
said that the plaintiff might have got the money for it at any time if he 
would have signed the receipt in the name of Frederick Gordon. On 
this state of facts the under-sheriff told the jury that althoughr^e plain- 
tiff was not bound to sign any name but his own to the. })03t-office 
order, still if he kept that order knowing that he could use it at any time, 
that would be evidence that he made it his own, and be equivalent to 
payment. The jury having found for the defendant, 

Snow obtained a rule to set aside the verdict on the ground of misdi- 
rection; against which 

Pearson showed cause. — Supposing the post-office order to have been 
made out in the plaintiff's right name, the receiving and not returning 
it would have amounted to actual payment ; and the keeping the order 
made out in a wrong name was a waiver of the mistake. It is like the 
case of a party to whom a check on a bank has been sent in payment, 
and who does not return it within a reasonable time. The plaintiff 
would not be exposed to any risk by signing this order as Frederick Gor- 
don, — it would not have been forgery to do so. [Parke^ B. — Perhaps 
not ; but a man would rather not try a doubtful question by getting him- 
self indicted at the assizes.] 

Pollock^ C. B. — This rule must be made absolute. We think that 
the under-sheriff misdirected the jury in putting the plaintiff's act in 
keeping this order as equivalent to a waiver of the mistake in his name. 
A man demands payment, you send him a post-office order, without any 
authority from him for adopting that mode of payment, which order is 
drawn out in a wrong name, and then call on him to go to the post- 
office and sign that wrong name. These facts ought not to have been 
put to the jury as evidence of payment. 

Parke, B.— You had no right to put the plaintiff to the trouble of 
sending back a piece of paper which you had no right to send him. 
Suppose instead of cash the defendant had paid this money by a quan- 
tity of coals or cider and left them at the plaintiff's house, would it 
support a plea of accord and satisfaction that the plaintiff did not take 
the trouble to send them back ? 

AUerson and Rol/e, B. B. concurring. Hule absolute. 
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statute of frauds, 
part performance. 
Art. 1. 

By the provisions of the statute of frauds, relative to " goods, wares, 
and merchandises/' the contract of sale may be rendered binding in 
several ways ; as by acceptance and actual reception of the thing sold 
or of part of it, by earnest, by part payment or by written note or memo- 
raudum; whereas, by the provisions of the same statute respecting 
" lands, tenements, and hereditaments," the contract can be maofe bin(£ 
ing in one way only, that is, by a written note or memorandum, duly 
signed by the party, to be charged therewith. 

Nevertheless, another way of binding contracts for the sale of "lands, 
tenements and hereditaments," has been admitted by courts of equity 
under certain states of circumstances, which have given rise to the doc- 
trine known by the title of part performance^ the principle of which is 
entirely different from that of the part performance of contracts for the 
sale of *• goods, wares and merchandises." 

What is meant by the doctrine of part performance as understood in 
equity, with reference to tfie statute of frauds, is this : that a man shall 
not be allowed to make the statute an instrument of injustice. The 
statute provides that the contract shall not be enforced unless it be estab- 
lished by some written note or memorandum. But suppose, in a case 
where there is no such written note or memorandum, that one of the 
parties, relying on the verbal agreement, performs his part of the con- 
tract ; shall the other be allowed to withhold performance ? Courts of 
equity, for upwards of a centtiry past, have said that he shall not ; be- 
cause, to withhold performance under such circumstances would be a 
fraud. 

The earliest case of this description, after the passing of the statute, 
was that of Foxcroft v. Lister, Coll. Pari. Ca., 108, and see also 2 Vern. 
466, which came before Lord Keeper Wright on the 6th of March, 1700. 
There the plaintiff demanded specific performance of a contract for a 
building lease, alleging that he had, on the faith of the agreement, 
which was merely verbal, pulled down certain houses and built up 
others. His lordship dismissed the bill, holding that the contract was 
not legally established as required by the statute ; whereupon an appeal 

VOL. VI. 13 
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was taken to the House of Lords, and the question was argued on be- 
half of the appellant by Sir Joseph Jekyll,* who rested the case on this 
ground ; that, '' although the agreement had not been reduced to writing, 
fwhich was occasioned by the entire confidence the parties had in each 
other,) yet the same, having been at the appellants great expense, exe- 
cuted on his part, there ought to be a reciprocal performance of it on 
the other part." The respondent contended that inasmuch as there was 
" nothing of such pretended agreement in writing and signed by either of 
the parties, the statute was a full bar to the claim." The House of Lords, 
by the advice of the ex-chancellor Somers, the only peer present t on 
the 7th of April, 1701, reversed the order of the Lord Keeper, and a 
building lease was decreed. The equitable doctrine of part perform- 
ance, therefore, is the creation of Lord Somers, and must be regarded 
as now firmly seated in courts of equity, although some of the most 
eminent judges have doubted its expediency. We at once admit that 
it is a direct contravention of the words of the statute. But, as that fa- 
mous enactment was intended to prevent frauds, a doctrine calculated 
to promote the same end can hardly be regarded as inconsistent with 
its spirit. If we had a record of the speech of Lord Somers, (in whose 
time the act was prepared,) it would have placed the doctrine, of which 
he was the parent, on a footing perhaps not irreconcilable with the pro- 
visions of the statute. 

Lord Somers, we know, was not a little versed in the Roman civil 
law. From that fountain he might have derived the principle upon 
which he recommended the reversal of the decree in Foxcroft v. Lister. 
For by the Roman law, (followed in that respect by the law of Scotland 
in tlie present day,) so long as a contract was incomplete, either party 
was at liberty to retract or repent. In technical language, there was 
locus poBnit^ntuB. One exception to this rule was admitted on grounds 
of equity, wherever it appeared that the party desiring to repent, had, 
with full knowledge of all the circumstances, permitted or consented to 
the adverse party proceeding (in reliance on the imperfect agreement) 
to do some act which would prove detrimental to him, unless the con- 
tract were decreed to be fulfilled on the other side. This was called 
Rei interyentus. Another exception arose where the party proposing 
to avail himself of the locus ptBnitenticB, had himself deliberately done 
an act, or expressly consented to the taking of some step which was 
approbatory and confirmatory of the imperfect agreement. This was 
called homologation. 

Bui, although it is instructive to trace things to their originals, it is 
dangerous to do so without due discrimination. The hint upon which 
the equitable doctrine of part performance is founded, was indeed bor- 
rowed from the Roman law. We will venture, however, to affirm, that 
no safe light can be derived from that enlightened lx)dy of jurispru- 
dence, to illustrate the maxims on which courts of equity proceed in 
awarding specific performance of contracts relating to land where there 



• Altorwardi the famoos Maitar of the JEtolk, who held that office for nearly a quarter of a 
century. ' ^ 

tLord Keeper Wright sat on the woolsack, and raperintended the reversal of his own de- 
cree, but not being a member of the Hoose be had no yote in the jndjpnen^ 
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is no writing to satisfy the requirements of the statute, and the ground 
of interference is, simply, that one of the parties has acted on the agree- 
ment and demands reciprocity. For, in the first place, the Roman law 
did not enforce the specific performance of ag;Teements ; that important 
branch, of equitable jurisdiction being one of our very few indigenous 
legal plants. 

And, in the second place, there is this great difference between the 
Roman and English law on the point in question, namely : that the Ro- 
man law, when it excluded the locus poRniiefUuB^ assumed the contract to 
be imperfect and incomplete ; whereas when a court of equity decrees spe- 
cific performance, on the ground of a partial execution of it by one of the 
parties, the contract is all along taken to have been the subject of mu- 
tual assent, although that assent, not being reduced to writing, falls 
short of the requisites of the statute of frauds. Indeed, the very terms 
employed by the legislature, import that the contract is complete — ^that 
all its conditions are agreed upon, and that there has been that indispen- 
sable interchange of consent between the parties which constitutes the 
essence of a final agreement. In such a case performance on the one 
side will be a ground upon which to demand performance on the other. 
But courts of equity do not mcJce contracts, though they enforce them. 
If it appear tliat the parties never agreed — that matters were merely in a 
state ot treaty, no averment or proof of performance on the one side will 
induce a court of equity to decree performance on the other. 



H. B. «inmt «otnrt 
[Southern District of New- York.] 

IN EQUITY. 

Bofora the Honorable SAMUEL NEIJ30N, one of the Aaiitmnt JivUcee of the Saprame 

Court of the United SUtee. 

Don Alonzo Booth v. Julius Gaoss Gaubllt, Senr., et. als. 

MOTION FOA AN INJUNCTION BT PATENTEE. 

Where there ie a donbt ae to whether the proofii in a canae eetabliah abandonment by a paten- 
tee of his patent, or where there is a doubt at to the novelty of the invention, a Court of 
Equity will withhold an injunction until the right of the patentee is eetabliahed at law. 

A patent waa granted under the act of 1843, to the plaintiff for a new and ornamental design 
for figured nlk buttons. It appeared that the patentee had manufiLCtnred the buttons, and 
put them in the market for sale before he applied for the patent, but insisted that he had 
given notice, in every instance of sale, that he was preparing to apply for a patent It also 
appeared that large quantities of the article had been sold in packages marked as imported 
fncn Paris before the application was made for the patent The defendants denied the no- 
velty of the invention, and insisted that the design had been abandoned. On application to 
restrain the defendants from infnnging the patent, the Court refused to grant the injunction 
until the right of the plaintiff was established at law. 

The facts of this case appear in the opinion of the court 
John Sherwood^ for complainant. 
Mann and Bodmany for defendants. 
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Nelson, J. — This is a motion for an injunction, to restrain the de- 
fisndants from infringing the complainant's patent. 

The patent was issued 24th July, 1847, for a new and ornamental 
design for ^figured silk buttons. The design is describedas consisting of 
two distinct elements or characters, to be used in combination, in order 
to insure the beauty of the article : 1, The configuration of the mould 
or block, having radial indentations thereon, forming the foundation of 
the button ; 2, Winding the said block with silk, in the manner there- 
after described. The beauty and effect of the design, it is said, depend 
upon these two things, which together form the design, and without 
which it cannot be produced. Accompanying the patent are several 
drawings, representing wooden moulds, with different radial figures cut 
upon the face of them ; also others wound with silk of different colors, 
presenting samples of figured buttons of various hues. The mode of 
securing the thread with which the mould is wound, to prevent the 
same from slipping, is particularly describe : suggestion is also made 
that the mould can be varied to any figure desired, and also the silk cov- 
ering varied in its combination of colors. The process of winding the 
silk on the mould is not described. 

Then follows the claim which is the radially formed ornaments on 
the face of the mould of the button^ combined with the mode of winding 
the covering of the same, substantially as set forth. 

The patent is granted under the act of 1842, which authorizes the 
granting of the same for any new or original design for a manufacture, 
or any new or useful pattern, or any new or original shape or configu- 
ration of any article of manufacture, not known or used by others, &c. 

The invention falls within the first clause of the section, if within 
any, as a "new or original design for a manufacture ;" a design for the 
manufacture of an ornamental button. 

It was supposed on the argument, by the counsel for the defendants, 
that the process of winding the mould with the silk thread, constituted 
part of the invention ; and that if it could be shown that this was not 
new, but had been known and in public use before, the patent would be 
void. This process is not described in the specification, and we are in- 
clined to think was not intended to be claimed. The mode of winding 
claimed to be new, is the arrangement of the different colored thread in 
the process, so as to produce what is called the radially formed orna- 
ment on the face of the button. For this purpose and to this extent, the 
description, in connexion with the drawings, appear to be sufficiently 
full and explicit. A person of ordinary skill in the art, would, proba- 
bly, find no difficulty in working the silk ornament of varied color and 
shade upon the face of the mould from the description as given. 

It is admitted that the patentee manufactured these buttons some two 
or three months, and put them in the market on sale, before he made 
application for the patent ; and hence it is insisted, the " design" has 
been abandoned to the use of the public. It is claimed, however, that 
in every instance of sale, he gave notice he was preparing to apply for 
a patent, and intended to secure his exclusive right to the invention. * 
The proofs on the point of abandonment, raised a question of fact which 
must be settled upon the trial of the suit at law. 

The 7th h of the act of 1839, provides that any purchaser of a newly 
mvented machine, manufacture, or composition of matters, from the in- 
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▼entor, prior to his application for a patwt, shall be held to possess the 
right to use the article, and to vend tabtliars to use the same ; but tUat 
the patent shall not be held to be inva!lid,.fqr that reason, except on 
proof of abandonment of the invention to-lfie.pqblic, or that such sale 
and purchase had taken place more than ivfoy&KC^ before the applica- 
tion. As the sales in this case were made but ftjshoU time before the 
application, the question upon the abandonment Krflt.*^ a question of 
intention upon the facts proved. *• •' .** 

There may be some doubt whether the sale of the manufactui]^d but- 
ton by the inventor, amounts to a sale of the thing invente'd .tjcil^ia the 
meaning of this section. If regarded simply as a product of '*ltM' in- 
ventor, it is clear it would not be; for a sale within the provi^ijtf, . 
most be a sale of the invention, or patented article. */; 

The patent is not for the manufacture of a new ornamental buttcm,* 
but for a new ornamental design in the manufacture of the article. 

The ^' design," however, is worked upon the face of the button, and 
may be said therefore, perhaps, to be sold with it. In this view, a sale 
of the button would be a sale of the '^ design," the thing patented, and 
not simply of the product of the invention. 

The novelty of the invention is denied by the defendants ; and it is 
admitted that large qnantities of the article were sold by the patentee 
in packages, marked as imported from Paris, before his application for 
the patent, thereby affording an implication against him as the original 
inventor, and in favor of the allegation of the defendants. 

Upon tlie whole, therefore, we shall withhold the injunction until the 
right is established in the suit at law. 



H. R. GuYON V. W. T. Sbrrell and J. R. Hitchcock. 

MOTION TO INCREU.SE VERDICT IN PATENT CASE. 

This was an action brought to recover damages for an infringement of 
a patent granted July 2d, 1836. The jury found a verdict for the plain- 
tiff in the sum of two hundred dollars. Having filed a disclaimer as to 
part of the claim of the patent, subsequent to tlie commencement of the 
suit, plaintiff, by the act of 1837, could not recover costs. A motion 
is now made, under i 14 of the act of 1836, to increase the verdict to 
three times the amount. 

Bowdoiii^ for plaintiff. 

Banney^ for defendants. 

Nelson, J. — The patent of plaintiff, for an improvement " in the 
compound lever for pressing and raising substances," was granted July 
2d, 1836. A disclaimer was made, and filed in the patent office, of 
part of the claim, November 4th, 1842, after the conunencement of the 
suit. The plaintiff recovered $200. A motion is now made to increase 
the verdict, under the 14 h of the act of 1836, which empowers the 
cMirtto render judgment for any sum above the amount fonnd by the 
jury, as actual damages sustained by the plaintiff, not exceeding three 
times such amount, according to the circumstances of the case, with costs. 
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The act of 1800, } 3, fixed}be amount of the recovery at three times 
the actual damages sustained, '.tt now rests in the discretion of the 
court. , ,% ••* 

The act of 1837, i ^^.a'^hdrizes a disclaimer by the patentee, in cases 
where through mi^akeW inadvertence, the specifiation of his claim is 
too broad ; it is |iW/. however, to affect any action pending at the time 
of the filing ttjer^i^!:! aimer, except in respect to unreasonable neglect in 
filing the*fi,ame: •' 

TuQ Q § of the same act allows the action to be maintained for an in- 
fringiooenr of such part of the invention, as may properly belong to the 
jiatepi^d," notwithstanding the claim may be too broad, if it be made to 
4p{^r that the error occurred through mistake and without wilful de- 
\fault ; but provides that the plaintiff shall not be entitled to costs against 
the defendant, unless the disclaimer shall have been filed before the 
commencement of the suit. 

In this case, the disclaimer was filed, after suit brought, and the 
plaintiff, of course, is not entitled to costs ; and it is supposed from the 
phraseology of the 14 §, that the case, therefore, is one 4n which the 
court has no power to increase the verdict. That authorizes the in- 
crease not exceeding three times the amount with costs. Here no costs 
can be awarded. 

But costs follow, as a general rule, against the defendant, upon judg- 
ment being rendered on the verdict for the single or actual damages ; 
and when it is increased, they still remain a part of the judgment, as no 
power is given in the section to withhold them. They do not depend 
upon the powers of the court to increase, or not, the verdict ; but upon 
statute authority wholly independent of it. 

The power here given to the court, is a power only to increase the 
damages, and not over the costs. The words " with costs'' add nothing, 
as the defendant was already liable for them, if liable at all : the in- 
crease of the verdict would not operate either to award or withhold 
them. They were probably added here from abundant caution, to ex- 
clude any inference of an intention to limit the amount to the precise sum 
as increased, which would have excluded the costs. 

The 9 S of the act of 1837, simply withholds costs, in cases where 
the disclaimer is not filed till after suit, leaving the damages unaffected. 

The rights of the plaintiff, and the power of the court in respect to 
them, remain the same as if costs had followed. The latter are simply 
withheld. We are unable, therefore, to perceive any ground for deny- 
ing the power of the court to increase them under the 14(h section. 

We think, however, that this provision affords ground for the con- 
sideration of the court, in the exercise of their discretion upon this ap- 
plication. 

The party infringing the patent may have been misled by the speci- 
fication, and honestly supposed that it was void, and afforded no pro- 
tection to the patentee. The actual damages, therefore, for the infringe- 
ment, as a general rule, would seem to be all that could be reasonably 
claimed. 

There may be exceptions — cases may arise where the circumstances 
are aggravated, and repel altogether, the bona fides of the infringement ; 
and in which the power should be exercised. Each case must depend 
upon its own circumstances. 
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There is some evidence here tending to impeach the good faith of the 
defendants. 

But as they abandoned their machine some time before the commence- 
ment of the suit, and have not since put it in operation ; and as the da- 
mages recovered are, probably, fully equal tot the actual injury sustained 
after the machine was altered so as to infringe upon the plaintiff's, we 
are of opinion, under all the circumstances of the case, that it is not one 
in which the court should interfere. 

The motion would not, probably, |;iave been made if the plaintiff could 
have recovered costs — as there is nothing in the case beyond this, dis- 
tinguishing it, particularly, from others of this description, occurring 
daily in the court. Motion denied without costs. 



U. Q. JDtBtrut Coitrt. 

[Southern District, New- York.] 

Before the Honorable SAMUEL R. BETTS, Dirtrict Judge. 

The Naugatuck Transportation Company v. The Steamboat 
Rhode Island. — 10 January^ 1848. 

Where, in a case of coUuion, the order of reference directed the commiMioDer to ascertain the 
sum chargeable for the loos of time of the iojored vessel, whilst necessarily delayed in re- 
eeiring repairs; and no application was made to rescind or modify it: Heldy that 
the order was so far conclusive, that the claimants cannot impeach the legality or propriety 
of the commissioner's report for ascertaining such sum ; bat the rule adopted for ascertain- 
bg the same may be inquired into. 

In the absence of dbect proof of loss, the value of the vessel, at the time of collisioD, should be 
asoeitained, and a reasonable per centage thereon may be properly taken, as a fair mea- 
sure of the loss ; but as injuries from torts must be compensated, in most instances, accor- 
ding to the facts of each particular case, this rule should not always be adopted. An esti- 
mate of the probable profits lost is not a correct mode of ascertaining the sum. 

The points adjudicated upon sufficiently appear in the judgment of 
the court. 

P. B. Cutting and E. H. Owen^ for the libellants. 

A. Hamilton and W. Q. Morton, for respondents. 

Per Curiam. — This case comes before the court on exceptions taken 
by both parties to the report of the commissioner. 

Many of the objections relate to particular items of allowance or dis- 
allowance, which I do not propose to discuss minutely. I shall limit 
myself to adverting to the general principle to be applied on those points. 

The main subject of controversy relates to the estimate of the sum 
chargeable for the loss of the time of the injured vessel whilst necessa- 
rily delayed in receiving repairs. 

The order of reference embraced a direction to that effect, and no ap- 
plication was made on the part of the claimants to rescind or modify it, 
so that it went before the commissioner as an obligatory rule upon him ; 
m4 Uow 30 iar ooQclydes the claimants that they cannot, on exception 
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to the report, impeach the legality or propriety of the order. The sub- 
ject was not debated on the original hearing ; and, whether this direc* 
tion was inserted unadvisedly or deliberately by the court, cannot now 
be ascertained, nor is it properly open for inquiry. 

Had the point been raised, the court would have been called upon to 
declare definitely, whether it sanctioned an allowance in cases of colli- 
sion, to the owners of the injured vessel, for the loss of her services du- 
ring the period she is necessarily detained to receive repairs, and to fix 
the rule by which that loss was to be valued. 

The general principle is, where the collision is not wilful, that the 
owner of the injured vessel is to be recompensed to the amount of his 
actual loss : that is, he shall receive a remuneration, which places him 
in the situation be would have been, but for the collision. (Abbott, 307. 
2 W. Rob. 279 ; Story on Bailments, § 608.) Although there may be 
difficulty in defining precisely, the particulars composing such actual 
loss, it clearly includes more than the mere damage to the vessel herself. 
Every necessary incident directly connected with such damage, becomes 
also, part of the actual loss. Receiving passengers or cargo from the 
vessel injured and transporting them to the place of her destination, 
salvage services generally, the destruction or deterioration of cai^o 
chargeable upon the carrier, and the charges for loading or unloading it 
for the purpose of being saved or forwarded, would ail come within the 
rule of indemnity and compensation to the injured vessel. ( Gibbs v. 
Narraganset, MSS. Sept. 1846.) Then, again, as to the measure of 
the direct injury : The party demanding damages may ascertain them by 
the judgment and valuation of witnesses, and recover on such valuation, 
without waiting to repair or attempting to repair his vessel ; or he may 
claim his expenditures reasonably laid out in her reparation. The latter 
is the course taken in this case. 

To these rules neither party seems to raise an objection. The point 
of controversy is whether the owner is also entitled to rocompense in 
being deprived of the use of his vessel, for the time she is necessarily 
detained in receiving repairs. The commissioner reports an allowance 
on this head, of $20 per day for a period of 42 days, that is $840. The 
libellants insist they are entitled to $30 per day for 60 days, amounting 
to $1800 ; and the claimants contend, the allowance should not exceed 
the wages of the officers and crew for the time actually paid. This, 
according to the evidence, would, be $8 per day for 30 days, or $240, 
independent of the claim of compensation to the master, for his em- 
ployment continued after the discharge of the crew and until the repairs 
of the boat were completed. 

The coomiissioner was bound, under the order, to inquire into the 
amount of loss from demurrage of the vessel whilst undergoing repairs. 
As already intimated, the claimants cannot, by exception to his report, 
attack the justness or propriety of the order of reference itself. 

The question is, however, open as to the rule of damages in such 
case, and whether an estimate of probable profits lost, is a rightful 
method of determining the amount of such demurrage. 

The case of Smith v. Cohdrt/, (1 How. R. 28,) supplies the law to 
this court on that subject. The supreme court say the rule of demiir- 
rages in collision cases is the same as in cases of insurance, and that a 
party cannot recover for the loss of jtrobaJble profits. The rule "was 
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discusfied fully and laid down with clearness in the supreme court of 
this state, to the same effect. (2t Wendell, 349, Blanokard v. Ely.) 
The order in this case conformed to the usage of the English admiralty ; 
(2 W. Rob. R. 279, The Gazelle ;) and under it, according to the doc- 
trine declared by the U. S. Supreme Court, the libellants are restricted to 
demands which would be allowed for demurrage against underwriters ; 
although Dr. Lushington denies, that the common law doctrine in re- 
spect to insurance, applies to collision cases, which are caaes of tori. (2 
W. RoK283,4.) 

But in an earlier case, the U. S. Supreme Court decided that demur- 
^g^i (tbat is the rate of compensation in actions ex contractu,) might 
be adopted as a measure of compensation in eases ex delicto. (9 Wheat. 
362, The Apollo.) 

It is an allowance or compensation for the detention of a vessel. (9 
Wheat. 373.) At common law it is not always governed by the stipula- 
tion of the parties ; regard may be had also to the expense and loss in- 
curred by (he owner, and the jury must settle the amount. (Abbott, 383. 
2 Campbell N. P. 616, Morrison v. BeU.) 

The supreme court declare with marked emphasis, that an allowance 
by way of demurrage is the true measure of damages in all cases of mere 
detention ; for that allowance has relation to the ship's expenses, wear 
and tear, and common employment (9 Wheat. 378, Apollo.) Forty 
dollars was allowed in that case for the detention of the vessel, on the 
judgment of witnesses as to what would be a reasonable compensation. 

Dr. Lushington makes up the compensation for demurrage, by deduct- 
ing from the gross freight so much as would in ordinary cases be dis- 
bursed in the earning of the freight. (2 Wm. Rob., 284, The Gazelle. 

There does not appear to be any charge presented in this case for ac- 
tual loss of freight. The damages are claimed upon the footing of the 
assumed earnings or profits the vessel might realize during the period 
of her detention. This ground is declared inadmissible by both cases in 
the supreme court. (9 Wheat. 378 ; 1 How. 36.) 

As it is fitting in admiralty courts, that some rule of general applica- 
tion be observ^ in awarding discretionary damages, I am induced to 
think, in the absence of direct evidence of loss, that the value of the ves- 
sel should be regarded, and that a reasonable per centage upon that value 
may be properly taken as a fair measure of loss. The maintenance and 
wages of the crew being provided for, and no wear or tear that is appre- 
ciable being shown, it seems to me the damage sustained by the party, is, 
being kept out of the use of his capital, the value of the vessel during her 
repairs, and a proper per centage of that capital, would afford an admissi- 
ble mode of compensation. In this case I adopt 6 per cent, the usual rate 
of interest, as a reasonable allowance in that respect. On a review of 
the evidence, I am satisfied with the conclusion adopted by the commis- 
sioner, that forty two days was a reasonable time to allow for making the 
repairs. The actual time occupied cannot be shown very satisfactorily, 
as much other work was mixed with them, and the boat was wholly 
overhauled and put in a condition for her next season's service, leading 
to a large amount of outlay of time, labor and materials hot necessary to 
the reparation of this particular injury. But the exception to the report 
on this head must prevail and the report be set aside, because of the mea- 
sure of damages adopted by the commissioner. The amount of the sup- 

VOL. VI. 14 
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posed eaniings of the vessel for the period of her deteotioDy not betng & 
legai criterion by wfaioh to determine the damages occa8i<»ied by the de* 
tention. The testimony does not enable me to fix the sum, according to 
the principles now declared, as the expense of the maintenance of the 
master and eiew are not proved, nor the value of the boat. 

The case must accordingly go back to the oommisMouer, to ascertain 
and report these particulars upon the principles indicated. 

Injuries from torts must be compensated, in almost all instances, more 
or less with a view to facts peculiar to each particular case. In adopting, 
in this instance, interest or a per eentage .on the value of the boat, for 
the time she was kept out of the libellants' use by means of the collision, 
I do not assume to lay that down as a particular always to be admitted 
in determining the damages occasioned by a wrongfal collision. I re- 
gard it in the present instance as a reasonable mode of compensating the 
party for what is a positive loss to him, and a& one which avoids the 
vague and objectionable valuation of the probable earnings of the boat, 
had she not been so prevented, following her usual emidoyment. 

Merely to repay the libellants the money expended by them in repair- 
ing their vessel, would most palpably fall short of a restiluiio in inte- 
grum, which is the right of the injured party against a wrong done. 

I think also the employment of the master as a superintendent of the 
boat and her repairs was, under the circumstances, a proper proceeding, 
and that the libellants are entitled to reimbursement of the sum paid^him 
per day for forty-two days. 

A careful consideration of the testimony satisfies me that the commis- 
sioner in all other particulars, had arrived at substantially correct con- 
clusions, and 1 shall not disturb his finding. 

On most of the points there is room for some diversity of opinion, and 
the court might vary, in its appreciation of the evidence, from the 
commissioner, on some items ; and with like probability a court of re* 
view, might differ on the same subjects, from this court 

The usage in the admiralty courts and the same doctrine, in sub- 
stance, in equity, is to adopt the judgment of the tribunal upon 
the &ct8, which hears the witnesses and the parties at the time, unless 
some error or mistake is satisfactorily pointed out (9 Wheat. 378.) 
I find none in this case, and on a careful review of the proofs, and com- 
parison of them with the report, by aid of the acute and critical argument 
of the counsel on both sides, I am convinced, that the decision of the 
conmiissioner is substantially correct on the facts, and ought not to be 
disturbed. 

The exceptions on both sides are accordingly overruled, except as 
above allowed, and witfiout costs to either party. 

Order accordingly. 



Before ih6 Hon. LEWrS H. SANDFOKD, one of the Juiticea of the Court. 

The People, ex ret. E. Fowler v. W. II. Pillow.— Jan. 21, 1848. 
Ota** ink o^habMa eofpin, bringing np the qneetion nsto the cnetody of children ; the court 
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ftcts for them and in their behalf, to aee that they are undearno improper vtitahit ; and it wiU 
intari^re mi fiu aa to permit them to ga where thay pleaee when they are old enongh to na* 
deiftaad their own wiahee, and those wiebea lead to ae improper cuBtody. 

Where the contest \b between the father and a master to whom the children hare been inden* 
ted, the latter may have a habeas corpna to bring; up the children, when in their fiither*! oos- 
tody, and if it appear that the indeatnni are valid, or thai the fatbav has coTeaaiitAd as thai 
ha oaanot contest their validity, the court will restore the children to tha maater, if they 
wish to return to hiip. If they prefer to remain with the father, they will be remanded to hii 
custody. 

It is no answer to snoh a proceedoig by habeas oorpna, thai the iithar obtained tha ouitody of 
his children by a writ de homins rtphfiondo. 

Where an indenture of apprenticeship describes the master as trustee of a sect or society and 
providea for bringing up the apprentice according to the practioes of such society, it is, 
nevertheless, a binding to the master, individually and personally. 

Such an indenture, pvoviding for teaching tha appiantioe such maaual occupation or biaaoh of 
baaneos, as should be found best adapted or most suitable to bis genius and capaoity, is v^id^ 
although it does not specify a particular employment. 

An indenture binding an ii^fant to one of the trustees of a Sbalcer Society, was held to bt 
valid. 

William H. Pillow, Jr., aged fourteen years and upwardfl, Edwaid 
B. Pillow, aged eleven years and upwards, and Jobn D. Piltow, aged 
nine years and upwards, children of William H. Pillow, of the cily of 
New- York, were brought before Judge Sandford al chambar^ oq the 
twentieth day of January, 1848, by virtue of a writ of habeas corpus, 
issued by him to their rather, on the application of Edwaid Fowlqr, 
ot the town of New Lebanon, in the county of Columbia. 

In his petition for the writ, Fowler set forth, that on the fifteenth day 
of December, 1846, the three children, then residing at New Lebiiiion, 
by virtue of the three several indentures, d^ly executed and aealed by 
them respectively, and by and with the written consent of their father 
indorsed upon the several indentures, were duly and legally boiuid to. 
Fowler as apprentices, until they should respectively arrive at the i^e 
of twenty-one years. That they remained with the petitioner as such ia- 
dented apprentices, until the seventeenth day of Deoembev, 1847, when 
they were taken out of his power and control, and by their lather re- 
moved to the city of New- York, where they then were. That they were 
so taken without the petitioner's consept, and after he had forbidden it, 
and also against the consent and contrary to the expressed wishes and 
desires of the apprentices. That the three children have remained and 
stitl were, in the custody of their father, in the city of New- York, and 
are there restrained of their liberty by theif father, and confined in bis 
house, on the cause or pretence, that he has the legal right to their eus- 
tody, services and control, and is entitled to take aD(| restrain them, not* 
withstanding the indentures of apprentieeship. And the petition con- 
tained the usual allegations of bringing the case within the habeas co^ 
pus act. 

With the petition, and as a part of the same^ the petitioner produced 
to the judge, the three original indentures therein referred to; the exe- 
cution of which was duly proved before a commissioner of deeds. By 
these indentures, the chiklren were bound to Edwaid Fqw\l^% who is 
described as a member of the United Society, (oiUled Shalfers,) of New 
Lebanon, and as being trustee of that aocieiy, ¥> be under th^ care §nd 
in the employment of Fowler, as such member, in whatever Vf^igl^t b^ 
Vor the pi^sent good or tend to the futiue welfare of the children, accor- 
ding to the principles and practice of that society, ^n\A tb#y arrived at 
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the age of twenty-one years. The indentures contained a covenant on 
the part of the father, that he would not unlawfully take away the chil- 
dren during the term. And Fowler covenanted with the father, among 
other things, that while the children remained with him, he would teach 
or cause them to understand such manual occupation or branch of busi- 
ness as should be found best adapted or most suitable to their genius 
and capacity respectively. The indentures contained the customary 
stipulations as to maintenance and education, and at the end of the ap- 
prenticeship to furnish each minor with two good suits of clothes and a 
Bible. 

The matter was adjourned to the 21st of January, 1848, (the children, 
mean time, being committed to the custody of Mr. Dresser, the counsel 
of the father,) on which day the respondent made a return to the habeas 
corpus, verified by his oath. The return stated that the respondent 
was the father of the children in question, and they were not imprisoned 
or unlawfully restrained of their liberty by him ; and be exercised no 
restraint over them, only so far as was his lawful right, and as he was 
in duty bound to do as their father and natural guardian. That the 
three children havin| been in the custody of Fowler, the relator, and 
being by him unlawfully restrained and withheld from the respondent, 
he did, on the 18th day of December, 1847, cause them to be repievitied 
by a writ de hotnine replegicmdo, of which a copy was annexed to the 
return, together with the sheriff's return thereto; and since such re- 
plevin, they have been in the lawful and peaceable possession and cus- 
tody of the respondent, and have been attending school and were at the 
school when the habeas corpus was served. That on causing the chil- 
dren to be replevied the respondent executed, to the sheriff of the county 
of Columbia, a bond of indemnity in the sum of ten thousand dollars, 
with good and sufficient sureties, which is still held by the sheriff. And 
that on the tenth of January, 1848, notices were served on the attorney 
who issued the writ of replevin, one of retainer and the other requiring the 
respondent to declare. The writ, of which a copy was annexed to the 
return, was a writ de homine replegiandoj issued out of the supreme 
court by an attorney, without any allowance of a judge or other officer, 
directed to the sheriff of Columbia, by which he was commanded to re- 
plevy and release from restraint of the community known as Shakers, in 
the town of New Lebanon, the three children, children of William H. 
Pillow by name, whom, as the writ alleged, the community so known as 
Shakers, had taken and still kept. The sheriff returned thereon, that 
sufficient bail having been given to him, that the children named in the 
writ should be forthcoming to answer any charge against them ; he had 
executed the writ by replevying them and delivering them into the cus- 
tody of their father, William H. Pillow. 

The relator demurred to the return made by the father to the writ of 
habeas corpus. 

H. DresseVj for the respondent. — The indentures produced are 
not valid. ^ 1. The statute authorizes apprentices to be indentured 
to natural persons only, and in their own right. These children cannoj 
be put in trust as is attempted to be done here. They are bound to 
Fowler as trustee, and in fact are indentured to the^'community of Sha- ' 
kers. 2. The law requires that the employment should be designat^, 
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It did not intend to bind out children to be brought* up to be Shakers. It 
is not enough that the apprentice is to be kept busy, to-day at one thing 
and to-morrow at another, making him a jack at alPtrades, and when 
of age turning him off with no trade at all. 3. These indentures are in 
violation and restraint of -the rights of conscience, of the infants, and 
of their freedom of religious belief. They are to be brought up accor- 
ding to the principles and practices of the Society of New Lebanon Sha- 
kers. The father may change his mind as to the propriety of having 
his children thus brought up, and may leave the master to his remedy 
under the covenant contained in the indentures. If the father were 
dead, and the children were brought up on habeas corpus, they could 
raise this objection to the indentures. 4. This apprentice system is the 
means used by the shakers to augment their population and continue 
the existence of their community, .while they do asvay with the mar- 
riage relation. Their association and all that upholds it are contrary to 
gO(Ml morals and void, and in this respect are repugnant to the laws 
regulating marriage. 

In conclusion, the father has by law the right to the custody of his 
children. The court cannot interfere by allowing them to go where 
they please ; and if the relator has any redress it must be by a resort to 
the father's covenant. 

Hev, Mr, Lee was also heard for the father. 

1. He contended that if the indentures were valid, the relator had 
another ample remedy by his action of covenant, and in such case the 
habeas corpus is not allowed. 

2. Tlie writ de homine repleffiando is also a bar to this proceeding. 
It has been recognized by the relator by appearing to that writ, and the 
bond given under it to tlie sheriff, furnishes an abundant remedy. The 
court will not go behind a legal proceeding like that, except to see if it 
bad jurisdiction. 

3. The indentures are invalid. The infants are bound to a trustee, 
not to a corporation or to an individual, and this is not authorized by law. 
The relator is a trustee as to the real estate of the community, under the 
act of the legislature. The indentures show he has no individual rights, 
property or existence. The principles and usages of the Shaker Society 
are adopted in these instruments. The infants are to be instructed that 
it is a crime to marry. Those principles are opposed to public policy 
and to our general legislation, and any contract to effect their adoption 
is void. It is al&o void as against the public morals. The infants are 
to be brought up in a dark and fatal superstition, in the belief in verbal 
confession as the avenue to heaven, that spirits may be brought back, and 
new revelations have been and will be made, and in other nonsense. The 
indentures provide for teaching the children no trade or employment, as 
the statute requires. Fowler is to be the sole judge. The court is to 
decide whether these children are to be brought up in these mummeries, 
in ignorance of the world and in gross superstition. 

C. L. Morrell and /. T. Brady, for the relator. The indentures are 
valid on their face, and entitle the relator to the custody of the children, 
although he does not ask to have them restored to him unless they de- 
sire to return. As to the objections raised by the father ; 

I. He has no right to raise the question on the validity of the indeq- 



no THE NEW-YORK LEGAL 0B8ERTER. 

N. y. Sapreme Court— The People ex rel. Fowler y. Fillow. 

tures ; they are for the children's benefit ; third persons cfinnoc object to 
their validity ; much less the father, who has consented to the binding 
upon these very instruments. {McDauUfs Case^ 8 Johns., 338; Chiity 
qn Apprentices^ 33. 35, per Lord Mansfield.) 

2. The statute does not require the binding to be to a natnral person ; 
but here it is to such a person, Edward Fowler; and ail besides his name 
is descriptio personce. The contract is with him individually and per- 
sonally. {HiUs V. Bannister^ 8 Cowen, 31.) 

3. As to the obligation to conform to the religious practices of the 
Shakers, there is nothing of it in the indentures. If there were, the 

.parent can require such a provision to be made. As to the sin of mar- 
' riage, tlie confessional, &c., the same belief and practices prevail in the 
Roman Catholic church. If the infants were bound out to be brought 
up as Jews, it would be legal. The law does not prohibit superstition 
or fanaticism. . 

As to the word ** employmenf^ in the statute, it covers every species 
of busiuess or employment, and a large discretion is permitted in these 
contracts. In Bowers v. Tibbets^ 7 Greenl. 467, where the infant was 
indented as an ^^ apprenticed^ without specifying any art, trade or mys- 
tery ; it was held a good indenture for the employment or business of a 
servant 

^ We shall not notice the aspersions made upon the relator and the com- 
munity with which he is connected. The latter was examined by a 
committee of the legislature, and was afterwards recognized by that 
body, and laws enacted for its protection. 

Sandforp, J. — Certain objections are made to the validity of the in- 
dentures, which I will first notice. 

1. It is said the children are bound to Fowler as trustee, and in fact 
to the Shakers. This is not the legal construction of the instrument. 
What is there said of Fowler, is matter of description. He is the master 
in bis personal, individual capacity, and he is personally liable for the 
performance ol the covenants on the part of the master. 

2. In respect of the omission to designate the employment, the statute 
does not require any particular business to be specified, and it is suffi- 
cient that the master agrees^ to bring up the apprentice and teach him 
such manual employment as should he found best adapted or most suita- 
ble to his talents and capacity. Tlie case cited from 7th Greenleaf, 
shows that this construction has been maintained in the state of Maine, 
and in the case of McDoule, hereafter cited, the indenture was as ob- 
jectionable on this ground as the one before me, yet the supreme court 
sustained it so far as to permit the master to retain the children. 

3. As to the arguments founded on the alleged superstitions and mum- 
ineries of the Shaker Societyi it is perhaps sufficient to say that there is 
no evidence on the subject. But I will add, that if all were proved 
that ^he counsel stated, it could not affect my conclusion. Whatever 
may be my own views of the principles and the supposed practices of 
that society, I hav^ no right to act upon them in administering justice, 
so long as their practices do not infringe upon the municipal law. Fa- • 
niticism is no crime, nor subject to any punishment. And the father 
in this case had as perfect a right to bind his children to a Shaker, with 
the intent to h^ve them brought up in th^i sect, as he had to bind them 
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with a mdrilitf inleiit, to a Presbylerian or a BjQvnaa Gatholie. So fer 
from there being any legal objection lo the existence of the Shaker com- 
munity, I am admonished that it has the sanction of legislative enact- 
ments made for its protection in its rights of property, after an exami- 
naiion Y>f its aflbirs and practices by a legislative committee. 

The t^nrit de homine r^legitmdoj is uiged as a bar to this proceed- 
ing. I find no authority for holding that such a process, issued at will, 
has any influence upon the proceeding by habeas corpus : and I am sure 
there is no good reason for giving to it that effect Still less is it an 
objection, that the master has a remedy by action against the father on 
the covenant in the indentures. 

Finally, it was said, that, as father, he has the natural right to the 
custody of his children, and the court cannot interfere against his will 
to permit the children to go elsewhere at their pleasure. 

In these cases, the court acts for and in behalf of the children, to 
see that they are under no improper restraint. The master may set its 
powers in motion, and the court will interfere so far as to permit the chil- 
drefi to go where they please, when they are old enough to understand 
their own wishes, and those wishes lead to no improper custody. ( The 
People V. Chegarej/f 18 Wend. 647 ; In the matter of McDoule^^ 8 
Johns. 328.) The case last cited is a direct authority for the relator on 
Ibis fx>itot, and the infants were suffered to return to their master, al- 
though as to them the indentures were invalid. 

I will therefore ascertain, so far as practicable, the free wishes of these 
beffB^ who appear to be sufficiently intelligent to know and express w4iat 
they desire in this respect, and will dispose of their custody aceordinglyw 

The judge then examined the three boys privately, and finding that 
the two youngest preferred to remain wilh thek Aither, directed them to 
be delivered to him ; and the eldest wishing to return lo the Shakers 
with his master, the jadge ordered that he be permitted to do so, and 
that the officer in attendance protect him in his departure. 
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[New- York CUy.] 

hetote the Honorable CHARLES Ikt'VEAN, Sarrogate. 

In the matter of the application for letters cum testa- 
mento annexo de bonis non op the estate of Jacob Ward, de- 
ceased. 

order of preference in granting LETTEllS OF ADMINISTRATION 
WITH WILL ANNEXED. 

Where letten of adminiftration with the will annexed have been granted m caeei where let« 
ten testamentary were never issued, and the administrator with the will annexed dies or is 
inpetaeded by letters of administration with the will annexed d€ bonU neft,i8»iie to pe^eentln 
ihm Mtovrtng'OtdM oi prefeienoe : let Rendnary legatoea 3d. PkUwapal or ipeoifie lega- 
tees. 3d. The widow. 4th. Next of kin. 5th. The public administrator In the eity of New- 
Tork. 6th. Creditors. 7th. Any person not intereeted who will accept the same. l*he 
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' came order of preferenee obtaiiu when letten taitamentary have bom iwaed and the ex- 
eeutor dies or is raperseded, and alao in easee of original letters of adminirtratioa with th« 
will annexed. 

In other countiee of this State the county treasurer takes such letten next of the conditions. 

To appoint a person not interested in the estate, at the suggestion or by the agreement of the 
persons in the first clssses in the order of preference, over penona who stand below th«aii ia 
the order of preference, when the latter have not refused to accept is a violation of the law 
and of their personal rights. 

The circumstances of this case appear in the adjudication. 

The Surrogate.— What is the order of preference in the granting 
of letters of administration with the will annexed on goods left unad- 
ministered by a former administrator with the will annexed who has 
died? 

The doubt which is thrown over this question arises from the obscu- 
rity of the provision of the statute which prescribes the order of priority. 
The section is as follows : — 

§ 45. If all such executors or administrs,^n shall die or become incapable as aforasaid, or tha 
power and authority of all these shall be revoked according to law, the soirogate having 
authority to grant letters unequally shall issue letters of administration upon the goods, chat- 
tels, credits and efiects of the deceased left unadministered ^th the will annexed, or other' 
wioe, a$ the ease may bet to the widow, or next of kin, or creditors of the deceased, or otherOp 
in the same manner as hereinbefore directed in relation to original letters of administration, 
dtc. 2 Rot. St p. 7a 

The true construction of this statute, which is rendered ambiguoas 
by a desire to economize in- the use of words, is this : If an executor or 
original administrator, with the will annexed, shall die, &a, letters with 
the will annexed de bonis mm shall be granted to persons in the same 
order of preference as is prescribed in the law of original administration 
with the will annexed ; and if an original administration in case of in- 
testacy, shall die, &c., letters de bonis non shall be granted to persons 
in the same order of preference as is prescribed in the case of granting 
letters originally on the estates of intestates.. 

The 14 sec. 2 Rev. St. 71, shows the persons entitled to original letters 
of administration with the will annexed, and the order of preference. 
The 27 sec., 2 Rev. St. p. 76, shows what persons are entitled to origi- 
nal letters of administration and the order in which they are preferred. 
The 46 sec, 2 Rev. St., p. 78, which I have quoted in part, and which 
prescribes the order of preference in the case of administration with the 
will annexed, de bonis non^ refers to the said 14th section for the rule, 
and that 14th section refers to the said 27th section for a rule in part. 
In ascertaining the rule, therefore, for granting letters of administration 
with the will annexed, de bonis non^ the three sections taken together 
prescribe the rule, and it is as follows, that is to say : 1, The residuary 
legatees : 2, The 'principal or specific legatees : 3, The widow : 4, The 
next of kin : 6, The public administrator : (in the city of New- York:) 
6y Creditors : 7, A stranger to the estate, who will accept the office. In 
other counties of this state the county treasurer takes next after creditors. 
The same order of preference of the same classes of persons, obtains in 
the case of original administration, with the will annexed, where letters 
testamentary have never issued, and there is no- executor to take, or 
who will take. 
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The practice that has prevailed, aDd perhaps does yet in some courts, 
of appointing a person not interested in the estate, at the suggestion or 
by the agreement of those who occupy the first classes in the order of 
jviority of righ^ without consulting the others, lower in the scale, 
was and is a paljpable violation of law. The convenience of estates 
and the parties is often so strongly urged, and is so apparent as to 
afford strong temptation to transgress the rule ; and the argument is 
urged, that there can be no harm in breaking the law as long as the 
interests of those principally concerned in the estate are promoted. 
The most unjustifiable of all breaches of the law, is that by him who is 
appointed to see that it is in all things observed. The evil effect of 
such a departure from all correct moral principle in administering law, 
may not be much felt in the particular case ; but its effect in be- 
getting a disrespect of the law itself, thus wounded in the house of 
its friend, is incalculable. To a judge to whom the law is not the 
supreme rule of his conduct in all matters committed to his care, no 
rule can be prescribed that can bind him. 



Surrogate's Court of NnO'^Sork. 
In the Matter of proving the Will of Henrietta Hicks. 

Where a will is attarted by two witneaes, and both are examined, on the hearing the forme o( 
law, are eo far aatiafied as to make the qaestion of ite due execution depend on the weight of 
the whole OTtdence adduced. 

The law which requires them both to be examined is formal, merely^ and both having been ex- 
amined, and botii testifying that the formalitiee were not observed in its execution, it is com- 
petent for the executor to prove its due execution by other witnesses, present at its execu- 
tion, directly contndicting the evidence of the atteeting witnesses. 

The evidence of the attesting witnesses, when contradictory, may be weighed against each 
other with the same legal scale as in other cases. 

The testator must declare to both of the witnesses at the time he subscribes or acknowledges 
that hejbad subscribed it, that the instrument he subscribes, or acknowledges he had mb*^ 
scribed, is his will. 

Where the declaration was made to one of the witnesses, both bemg in the room, and it ap- 
pearing that the testatrix did not design that the declantion should be made to both, and that 
it was addressed in terms to the one and was not heard by the other : Held insufficient. 

It ii indispensable to the proper execution of a will, that each of the attesting witnesses be re- 
quested to sign the will by the testator. 

The request as well as the declantion, may be made by a third person on the behalf of the 
testator, but when so made, they must be made in the presence and hearing of the testator, 
and the attesting witnesses, and not otiierwise. 

The questions determinedi sufficiently appear in the adjudication. 
W. a Wetfmnrej for the will. 
N. P. Waring and M. S. BidweU, contra. 

The Surrogate. — ^It is objected that this will was not executed ac-^ 
coiding to law, for the reasons that the testatrix did not declare the in- 
strument to be her last will and testament, and that the witnesses did 
not sign it at the request of the testatrix. 

That she signed the instrument in the presence of the witnesses, and 
that they signed it in her presence, is clearly proved. There are three 
witnesses to the instrument, all of whom were sworn. The evidence 
of one of them (the wife of the executor) is ruled out of the case on the 

VOL. VI. 16 
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ground of incompetence. The eridence nf the two other subscribing 
witnesses is all the evidence in the ease. It must stand on the strength 
of their evidence or fall. The presumptions from reading the will and 
from a perfect attestation clause, which usually fortify the testimony of 
forgetful witnesses, are not in the case, for neither wend read, nor were 
their contents stated. On the other hand, there is no evidence of fraud 
in the concoction and execution of the instrument to prevent the usual 
intendments, in favor of the will, in weighing the evidence. 

The will is technically drawn and its execution technically attested, 
80 for as regards the face of the instrument. - It is, therefore, apparently 
a good instrument, and its defects, if any it have, are extrinsic. That 
two witnesses appear on the face of the will to attest its execution, 
makes it good in form. The two witnesses having been examined in 
this matter, the law is satisfied as regards the quantity of numbers. The 
form, as well as the requirement of law, being in these respects complied 
with, the evidence of the witnesses is to be weighed with the same 
legal scales, as, in the ordinary cases, free from all technicalities. The 
evidence of the two subscribing witnesses may be conflicting, as to the 
extrinsic facts disputed and which are material ; but such evidence is to 
be tested, and applied, and allowed the same weight as in other cases, 
notwithstanding that the statute requires the examination of both. I 
assume it to be the law, that the testimony of the two subscribing wit- 
nesses to a will, may, in respect to the necessary ceremooieS) be 
weighed against each other in the same manner as the testimony of two 
witnesses, as if the fact in issue was, whether an assault and battery 
had been committed. The conflict may be direct and distinct, and the bet- 
ter intelligence and bearing or character of the one may give his evidepee 
the preponderance and decide the case ; or their evidence may be ba- 
lanced and other circumstances, thrown in, determine the case. They 
may both testify that the ceremonials were not observed, and the will be 
sustained by preponderating evidence of other witnesses that they were. 

The questions in this case are, simply these : is the testimony in this 
ease fully and fairly considered and tested by the common rules of evi- 
dence, of such a character that it ought to convince the mind that the 
testatrix, at the time she subscribed this instrument, declared to the wit- 
nesses that it was her will and that she requested each of them to sub- 
scribe it as witnessee. 

The witness Terry testifies : "she acknowledged it to be her hand- 
writing and her will. I held the will in my hand and asked her if it 
was her hand- writing and she said ' yes.' I asked also if it was her will, 
and she said ' yes.' " The witness Rudd testifies as follows : " The pa- 
per was signed by Miss Hicks, the testatrix. She did not say any thing 
that I remember of, to me. I did not hear of any declaration by the tes- 
tatrix, what the instrument was. I do now recollect that I did not hear 
her say any thing as to what it was." 

The witness Terry states, distinctly, that when he asked her if it was 
her will, she answered yes. There is no objection in point of form, as 
to the declaration that she is thus interrogated, and that she responds in 
the simple affirmative. It is a good declaration, as to Terry, but the 
form in which it was made, makes it difficult to say that it extended 
further than him, or that it was intended to extend further than him. If 
the issue was, whether the testatrix then and them made the declaration 
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that the instrument was her will, the affirmative testimony of Terry 
would decide, at once, that she did. The issue is, did she make the de- 
claration to both witnesses. That she made it to Terry, is clear. Had 
Terry testified, that she, addressing both of them, in the presence and 
hearing of both, had said, ^^This is my will," or had he even testified 
that he had asked her whether she declared to him and Rudd, that it 
was her will and she answeiied yes, and that Rudd was within hearing 
distance, and apparently attending to what was said, there would be 
aueh a oonflici aa evidence as might perhaps, authorize a court to say 
that he did hear the declaration, notwithstanding that he testifies posi- 
tively that be recollects that he did not hear it. There is no evidence 
here, that it waa even intended that he should bear it, or that he was ad- 
dressed on the subject by any one, in her presence. The evidence of 
both may stand, and the evidence of both has failed to satisfy me that 
she made to Rudd, in any manner, the declaration that the instrument 
was her wiiL There is no direct affirmative evidence that she did, and 
he testifies now, positively, that ha did not bear it, and the proof of th^ 
hfBi depending entirely on the sense ot bearinjg, is of the most positive 
character that the nature of the case will admit of. The law declares, 
in efiSsct, that the declaration should be made to him, and if it be true 
that be did noi hear it, the declaration was not made to him. It wa4 
not ^^made known" to him, that it was her will, and, if it was not made 
known to him by her, it was not declared by her to him. ( Will of Do- 
roiha BrinckerAwf, 26 Wendell, 326.) 

The evidence tit the lequest, by the testatrix, of the witnesses to siffn, 
£uls in eomprehensiyeness also. The witness Terry, is here, again ous- 
tincc as to himself. ^< The testatrix then requested m§ to sign it as a 
witness. The words, as near as I can recollect, were 'Nathaniel, will thee 
sign.' '' He not only limits the request to himself, but be also gave her 
words which show that he only woe requested. He does not testify that 
Rudd was requested by any one to sign it. Rudd himaelf testifies : 
^ Mn Nathanisl Terry requested me to put my Qame to the paper as a 
witness. The testatrix did not aak me— there was nothing said by hen 
to me, about it I do not know whether the testatrix beard Nathaniel 
Terry a^ me to sign it { ha spoke loud enough for her to hear. She was 
aok, that I heard, asked to make any acknowledgments in respect to it." 
She asked Terry to sign it and he asked Rudd. There is no direct evi- 
dence that she authoriud Terry to request Rudd* Had Terry said in 
Che presence and hearing of the testatrix and Rudd, that the testatrix re- 
quested him to become a witness, even if she said nothing, it would be 
eoosideied a good request by her. No communicaiton between a tes- 
tator and a subscribing witness can be made by a third peraon, in behalf 
of fueh testator, unless it be made in the presenoe and hearing of the 
testator and the witness to whom the communication is intended to be 
made. Subject to this ruie, any deelamtion or request required in the 
ceremonials of execution may be made by a third person, and not other- 
wise. {Ruiherford v. Ruiher/ordy I Denio, 3fi.) 

It is iM>t proved, that the testatrix requested Rudd to sign this will as 
a witness. My decision, therefore, is, that ibe will is not proved to have 
been executed in due form of law, in xespeat to the dedaraiiou and the 
eequest as to the witiiissses. 
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MOLLBTT T. WaCKERBARTH AND OTHERS.^ iVoV. 23, 1847. 

MATERIAL ALTERATION IK A BOVOHT NOTE. 

In an action by tha buyer againit the leller for breach of oontraet to lell and delivw eeitaia 
■ogar, the sold note waa, <* Sold for Meeerk W. &, C, to my principal, 100 tons of embed ragar, 
(as per sample,)" &«• The bought note was similar, except that the plaintiff had, without 
the consent of the defendants, made a mark of reference on the same orer the word ** sample," 
and at the bottom of it a corresponding mark, under which he had written the words, ** of 
their own manufacture:" — Held, that whether the words referred to the sample or tothf 
bulk, the i4terat)oi| yri^ so far material «s to aycid the ^nt^apt* 

The declaration was in assumpsit on a contract for the sale to the 
plaintiff of 100 tons of crushed sugar. Breadh, that the defendants did 
not sell or ship or deliver such sugar as in the said agreement mentioned, 
according to their said agreement To this, the defendants pleaded non- 
assumpsit, and three other pleas, which are immaterial to the present 
question. The fifth and last plea was as follows : — ^And for a further 
plea in this behalf, the defendants say, that the said agreement in the 
-said declaration mentioned was made and entered into by the defendants, 
in and by a certain written agreement or instrument In writing, duly 
signed by one Joseph Dodson, the agent lawfully authorized by them, 
the defendants, in that behalf, and not otherwise ; and the defendants 
further say, that the said M;reement was a contract for the sale of goods, 
wares, and merchandise, tor the price of upwards of 10/^ within the 
true intent and meaning of the statute, made and passed in the twenty- 
ninth year of the reign of his majesty King Charles IL, entitled " An 
act for the Prevention of Frauds and Perjuries ;" and that the buyer of 
the said goods, wares, and merchandise, (to wit,) the pkiintiff, hath not 
accepted part of the goods sold, or given any thing in earnest to bind 
the buyer, or in part payment. And the deifendanta further say, that 
after the said agreement had been made, as in the declaration mentioned, 
and after the said agreement or instrument in writing had been so 
signed by the said agent of the defendants as aforesaid, and after the 
defendants bad promised, as in the declaration mentioned, and before the 
commencement of this suit, to wit, on the 7th July, a. d. 1846, the said 
plaintiff, without the knowledge or consent of the defendants, caused the 
said agreement or instrument in writing to be, and the same was then 
altered in a certain material particular, that is to say, bv inserting in the 
said agreement or instrument in writing certain words, to the purport 
and effect that the sugars mentioned in the said agreement or instrument 
in writing, were to be the manufacture of them, the defendants. And 
the defendants further say, that the said agreement contained in the said 
instrument in writing, so signed by the said agent of them, the defen- 
dants as aforesaid, became and was, by such alteration, materially altered 
and changed, as regards the mode of performing the same by them the 
defendants. And that, by reason of the premises in this plea mentioned, 
the saidiagreement, in the declaration mentioned, became and was, from 
the time of the said alteration, void, and^of none effect. — Verification. 
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Republication thereto, that the agreement or instrument in writing in the 
last plea mentioned was not altered in any material particular, in man- 
ner and form, &c. At the trial, before Erie, J., on the 6th July, 1846, 
it appeared that the plaintiff, being desirous of purchasing sugar, em- 
ployed one Dodson as his broker. That Dodson employed another 
broker, of the name of Piaxlon, through whom, on the 7th July, 1846, 
the sale by the defendants was effected, when the following sold note 
was delivered : — 

''London, July 7, 18^5. 
" Sold for Messrs. Wackerbath and Colling, 
" To my principal, 100 tons of crushed sugar, (as per sample,) in 
hoesheads, at 40/. per ton, free on board, to be shipped within the prompt, 
and paid for on deliyery in cash, the sellers allowing discount at the rate 
of 4J. percent, per annum for the unexpired time of two months. 

(Signed) Joseph Dodson, Broker.^* 

It did not appear that samples were delivered, though asked for on this 
occasion, but that they were delivered on the 8th or 9th Jaly, and that 
on the lOlh, Dodson sent in a bought note to the plaintiff, corresponding 
with the above sold note. The plaintiff, when he received the bought 
note, made a cross over the word sample, and within the parenthesis, 
thus : (" as per sample"*) and at the bottom of the note a similar cross, 
adding the words, * " q/* their own manufacture," to which Dodson 
signed his initials. It also appeared that there were at that time Dutch 
sugars in the market. The learned judge, at the trial, expressed his 
opinion, that the alteration did not vary the legal effect of the instrument, 
or the duty of the sellers ; and the verdict was taken for the plaintiff, 
leave being reserved to the defendants to move to enter a verdict for them 
upon the fifth issue. 

Clecuihy, having obtained a rule nisi to enter the verdict for the defen- 
dants accordingly, or for a new trial. 

Channell, Sergt., {Peacock with him,) now showed cause. — ^The de- 
fendants, in order to support their plea, must establish three things : first, 
that there has been an alteration at all ; secondly, that the alteration is 
material ; and, thirdly, that it is to the effect stated in the plea. And 
first, this is not an alteration at all. The words are not introduced into 
the body of the note by interlineation or otherwise ; it is merely a me- 
niorandum written by the plaintiff to refresh the broker's memory, and 
signed with Dodsou's initials accordingly, as a more explicit statement 
of what was understood by the bargain. The two notes taken together 
form the contract, and to vary that, both must be altered ; because, if 
one note differs from the other, there is no contract subsisting. Se- 
condly, if it be an alteration, is it material ? Suppose it amounted to a 
statement, that the sample was of the defendants' manufacture, would 
it impose upon the defendants the duty of delivering the bulk of their - 
manufacture, provided what they did deliver was of equal quality with 
the sample ? [Maule, J. — I think not. Suppose a firm of Smith, Brown 
&0 Jones were to send samples, and then Jones were to go out and 
Thompson come in, the latter firm might not be able to perform the 
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contract, because the bulk might be the manufacture of Smith, Brown 
&. Thompson, while the samples were the mauuiacture of Smith, Browo 
4c Jones.] The alteration, then, must be in a material part of the in<- 
strument, in order to avoid the contract. Here, the fifth plea is framed 
upon the authority of PpirsU y. Divett mnd others^ (15 East, 29,) but 
s that case is no authority that an alteration not i» a material part, will 
have that effect; and in Cumming v. Raebuckj (HoU's N. P. C. 172,) 
and Grant v. Fletcher, (5 B. & C. 436,) the alterations were in material 
parts. So also in Davidson v. Cooper^ (11 Mee. & W. 778,) 
affirmed on error, (13 Mee. & W. 343,) the resolution in Pigofs 
ease, (11 Co. 27,) is no authority against the plaintiff; and in Surney y. 
Barretf (Jones' Rep. 104,) an Irish case, it was overruled. [ WiUiaMns^ 
J. — I have always understood the rule established by PigoVs case to 
be, that where an alteration is made by a stranger, it must he in a mat^ 
rial part to avoid the instrument, but that it need not be in a material 
part, if made by a party. Maule, J. — Can you show that this rule does 
not apply here ? If this is no alteration, but merely a memorandum, the 
question of materiality does not arise. But, taking it to be an alteralion 
and to refet to the word " sample," you contend, it is nevertheless im- 
material. The difficulty which suggests itself to me, is, if you introduce 
an alteration into a contract which may in any conceivable event vitiate 
it, or vary the situation of the parties, you <can say it is not material 7] 
The principle upon which, in idmost all cases, alterations have been 
held to avoid the contract is fraud. Here, there would be no eyidance 
of fraud, for the broker signed his initials to the alteration. Thirdly, 
the defendants, in their plea, say that the introduction of the words ap- 
plying to the bulk, imposes upon them the duty of delivering suffar of 
Iheir own manufacture. The words in the plea under the vidUicet 
are matter of description, and require strict proof; and the defendante 
have failed in this. There is, therefore, a variance, the alteration not 
being proved to be to the effect stated on the record. Alterations not in a 
material part doQot ayoid the contract. {Sanderson y. SymmanSf I B. 
& B. 426.) 

Talfourdf Serst., {Clecfsby, with him,) in support of the rule. — If this 
were not intended to be an alteration, but only a memorandum to refresh 
the broker's memory, why should it have been made on a document in 
the possession of another person, under which that ^person claimed 
title, and why have reference to the middle of the document? At 
the trial, it was not contended that it was not an alteration, or that 
it was not to the effect stated in the plea. Powell v. Divett is a direct 
authority against the plaintiff and Pigot^s case has not been over- 
ruled; but on the contrary, in Davidson v. Cooper, (13 Mee. & W. 343,) 
it was confirmed. The principle, that the evidence of contracts should 
be kept in purity, and not be tampered with, applies as strongly to wri- 
tings not under seal as to those which are. {Master v. MiUer, 4 T. R. 
320; Shep. Touch. 68. 69.) The case of Sanderson v. Symonds 
. di^ra very materially from the present. [Maule. J.— There, the fact 
pt there being several parties to the instrument, and the alteration assen- 
ted to by some of the underwriters, would rebut the presumption of fraud, 
which might arise were there only two parties to the contract and an al- 
tetaUon made by one in a material part without the consent of the other.] 
In that case also, it was only a proposed alteration — ^it does not appear 
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that it was carried into eflbet. Langham v. Oohgan^ (4 Taunt 330) 
and Camphett r. Christie^ (2 Stark. N. P. Rep. 64,) are in favor of the 
defendants. Also, the fifth plea was proved. The alteration was ma^ 
terial, and it referred to the bulk and not to the sample. [MatdBy 1.-^ 
The judge at the trial construed the alteration as referring to the sam- 
ple, for he says it is not material. If it referred to the bulk, it could 
not be contended that it was not material. He must have thowht the 
words were to be read within the parenthesis ; and I think so too.J They 
ought to be read most strongly against the party introducing them. 
The plaintiff's object was evidently to get the best sugar then in the mar- 
ket, to wit, that manufactured by the defendants. That was the effect of 
the alteration. At all events, this much was proved, that the agrech 
ment was " materially altered as regarded the mode of performing the 
same by the defendants." 

Wilde, C. J.-^I am of opinion, that the substance of this plea was 
proved, that is, that an alteration was made in the contract, in a mate^ 
rial pert of it, by the words at the bottom of the paper, written in such a 
manner as to import their introduction into the body of the note, at that 
part in which the reference was marked. It may be a question whether 
they 3Vere intended to apply to the bulk, or as a description of the sam- 
ple: but whether one or the other, the alteratioti is equally material, 
so far as to avoid the contract. I should be inclined to read the words 
as applicable to the bulk, but I am content to take them as rrferring 
to the sample. The learned judge at the trial was impressed with the 
opinion, that the alteration was not material, because it did not vary the 
duty of the seller ; that is, that he was not compelled to deliver a differ- 
ent article after, from that he would have had to deliver befgre, the 
words were introduced. Of course that was the consequence of ma- 
king them refer to the sample ; still, does it show that the contract is 
not voided? It may alter the rights and situation of the parties. The 
court do not know but that it may put the defeudaats in a different situa- 
tion as regards this particular trade ; it may even be, that it was of im- 
portance that the sample should have been of Wackerbarth's manufac- 
ture ; for, if not, why did the plaintiff wish the alteration to be made? 
and might not the defendants have in<^urred legal liabilities ? The plain- 
tiff, in such a case, might have had an action for fraud, or a breach of 
warranty or misrepresentation. If it can effect the buyer's rights, or the 
seller's liabilities in any respect, can we say that the alteration is not ma- 
terial ? In this case the duty of the Sellers was thereby rendered two- 
fold ; first, that the sample should be of their own manufacture ; and, 
secondly, that the bulk should be of equal quality with the sample. It 
seems to me, therefore, that the alteration was material and unauthorized, 
and so avoided the contract. The plea, it is said, was not proved in the 
allegation respecting the alteration ; it is enough for us to say that it 
was proved, to this extent, that the alteration was material, and we need 
inquire no further. Though the particular import be not established, the 
plea may well be satisfied. But supposing, (which I am not prepared « 
to admit,) that the specific import required strict proof, the objection of 
wsant of proof should have been taken at NUi FriuM; but thece the 
only discussion was as to the materiality of the alteration ^ and if this oh- 
jectioA bad beea takeB| defendants mighty if neoessaryi have applied to Ae 
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jadge to hare their plea amended, and it would, probably, have been 
allowed. Therefore, I think, it is too late now to object on the ground 
of variance; and that the rule must be absolute for entering the verdict 
for the defendants on the fifth plea. 

CoLTMAN, J. — I am of the same opinion. We must see what con- 
struction is to be put upon the note as altered. Some doubt may arise 
as to whether the words introduced refer to the bulk or to the sample. 
I think it must be considered that the words '' of their own manufacture " 
refer to the sample, both from the position of the cross, within the pa- 
renthesis and broause, grammatically, they ought to have reference to 
the last antecedent. But, if one might speculate on probabilities, I should 
perhaps, be of opinion, that the intention was to make them refer to the 
bulk. Probabilities, however, ought not to be taken into our considera- 
tion ; we must construe the instrument from what is apparent upon the 
face of it. The learned judge, at the trial, said that the alteration was 
not material, because it did not vary the duty of the seller. Now, it is 
true, that the duty existing may not be varied ; and, although the al- 
teration may not extend this duty, still it does vary the representation 
made in the contract: and I cannot say that this is not material, and 
that it might not, under some circumstances, make a difference at some 
period or other in the situation of the parties. As to the other point, I 
think that the plea is proved in all respects except as to the statement of 
the specific effect of the alteration. Although that variance appeared 
upon the pleadings, yet it was not objected to at the trial. The only 
matter there discussed was, the materiality of the alteration, and if the 
objection had been taken, no doubt an amendment would have been 
allowed, and, therefore, I think it comes too late now. 

Mauls, J. — I also think that this is a material alteration. I agree 
that it is not necessary to decide whether the words " of their own 
manufacture^^ refer to the sample or to the bulk, since the alteration is 
matenal in either point of view ; but I am inclined to think, with my 
brother Coltman, that the situation of the cross ought to lead us to in- 
corporate them within the parenthesis, and so make them refer to the 
sample, although the intention might be, that they should refer to the 
bulk ; in which latter case the alteration would be more material. An al- 
teration made in a material part, and in the body of a written instrument, 
vitiates it, and if the instrument in some part contain representations to 
a particular effect, and an alteration be made, varying those representa- 
tions, the instrument will be thereby avoided ; and it is no answer, to 
say that the duty of one party to the contract is not varied by the alte- 
ration. Here the alteration at least imports a representation into the terms 
of the contract, that the sample was of Wackerbarth's manufacture, and 
one can easily conceive that the situation of the plaintiff and the defen- 
dants might, at some time or other, be very different, in consequence of 
be insertion of these words. 

• Williams, J. — Concurred. 

Bute absolute to enter the verdict for the'defendanta on the fifth plea.^ 
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in (!ri)ancerg. • 

Before Lord Chancellor COTTENHAM. 

Shore v. Shore. — 3, 4 and 6 Nov. 1847. 

DISCHARGE OF ORIGINAL SECURITY BT THE SUBSTITUTION OF NEW 

SECURITY. 

A. B., the holder of a bond, gave it up to G. D., the representative of the obligor, accompanied 
by a written memorandum, declaring that he (A. B.) had accepted C. D?8 bond in lieu of 
the one given up : — Held, that the estate of the original obligor was thereby discharged. 

This was an appeal from the decision of the Vice-Ohancellor of 
England ; and the circumstances of the case were as follow : — On the 
31st July, 1826, Sidney Shore, being indebted to W. A. Smith, gave to 
him the joint and several bond of him, Sidney Shore, and his father, 
Samuel Shore, for 2000/. Sidney Shore died on the 2d July, 1827, 
and in November, 1836, Samuel Shore also died, having by his will 
appointed his son and heir-at-law, Offley Shore, trustee of his real es- 
tate, which he thereby subjected to the payment of the debts of Sidney 
Shore, (whose estate was insolvent.) Offley Shore was also tenant for 
life of his father's real estate. On the 23d June, 1838, W. A. Smith 
died, having by deed assigned his personal property for the joint benefit 
of his son, Edward Smith, and his widow, Jane Smith. After the 
death of W. A. Smith, and there being no legal personal representative 
then constituted, Edward Smith and Jane Smith divided the property 
between them, the former taking the bond so given by Sidney Shore as 
above stated. Subsequently Edward Smith and Ofiley Shore, both, as 
it appeared, acting on a mistaken notion that a bond given by Sidney 
Shore ought to be renewed, entered into an arrangement, by which Ed- 
ward Smith agreed to give up the bond held by him and in lieu of it to 
accept a fresh bond from Offley Shore. This arrangement was accor- 
dingly carried into efiect ; the original bond was given up to Offley 
Shore, with the following memorandum endorsed thereon : — '' I hereby 
acknowledge and declare that I have this day accepted a bond from 
Offley Shore, Esq., for the sum of 2000/., the within principal, and in 
lieu of the within written bond. As witness my hand, this 3Lst day of 
July, 1840, Edward Smith ;" and on the same day Offley Shore gave 
to Edward Smith his bond for 2000/., as mentioned in the memoran- 
dum. Offley Shore subsequently became bankrupt. A suit having 
been instituted for the administration of the estate of Samuel Shore, a 
decree was made by the vice-chancellor of England, on the 24th May, 
1844, referring it to the Master to take an account of the debts of 
Samuel Shore. Edward Smith, carried in a claim before the master 
for the amount remaining due in respect of the debt of Sidney Shore, 
secured by the original bond. Jane Smith having taken out adminis* 
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tration to Samuel Shore, the claim was amended, by joining her, with 
Edward Smith, as claiming under the bond. The master, by his re- 
port dated the 16th December, 1846, disallowed the claim, and Edward 
Smith and Jane Smith thereupon applied to the Vice-chancellor of 
England for leave to except. His Honor, however, took the same 
view of the case that the master had done, namely, that the bond given 
by Offley Shore was in satisfaction and discharge of the origmal bond, 
and dismissed the application. From this decision the claimants ap- 
pealed to the Lord Chancellor. 

/. Parker and Bagshaio, for the claimants, contended that the terms 
of the memorandum were not so express as to exclude any doubt as to 
the intention of the parties ; that the words " in lieu of" did not mean 
" in satisfaction ;" that the expression being equivocal, they might be 
explained by circumstances. They then endeavored to shovv that there 
were circumstances in the present case indicating an intention that the 
original bond should not be discharged. They referred to the case of 
a vendor not losing his lien on the property sold by taking a security. 
They further argued, that when there is a contract to give up security 
in consideration of one substituted in its place, and the substituted se- 
curity fails, in such a case the original security revives. 

W. T, S. Daniel, in support of the decision of the Vice-chancellor, 
contended that the transaction was a discharge of the estate of Samuel 
Shore ; that the words of the memorandum, " in lieu of the within 
written bond," were clear and explicit ; that the instances where the 
original security had been held as undischarged by a subsequent secu- 
rity, were cases in which the substituted security was consistent with 
the continuance of the original security. 

Biggy for the assignees of Offley Shore. 

/. Parker , in reply. 

[The following authorities were cited and commented on in the 
course of the argument : Mackreth v. Symmons, (16 Yes. 329 ;) Hard- 
wick V. Myndy (I Anst. Ill ;) Saunders v. Leslie, (2 B. & B. 609 ;) 
Lee V. Loekhart, (3 M &. C. 302;) Teed v. Carruthers, (2 Yo. & 
C. C. C. 31 ;) Warwick v. Richardson, (14 Sim. 281.)] 

The Lobd Chancellor, — The question is, whether a party hav- 
ing a security and taking another in lieu of it, can proceed on the first. 
As to a vendor's lien, it is true the vendor may take a security and not 
forfeit bis lien, but the case would be different if he took a security ex- 
pressly in lieu of the lien. The question in the present case is, simply, 
whether the petitioners can claim the amount of this bond as against 
Samuel Shore's estate, not whether claims may not be made by other 
parties, arising out of the bond. There appears to be no real question 
about the matter. In Saunders v. Leslie, (2 B. & B. 609,) it was in- 
deed said, that it was not incumbent on the creditor to prove, in that 
case, that it was not the intention of the parties to (he transaction there 
in question, that the bond should be in substitution of the charge, but 
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that it rested on the other side to make out the discharge. In the pre- 
sent case the dischai^e is made out by the terms of the memorandum. 
It was clearly intended that either one or other only of the bonds, not that 
both of them, should be taken as the security. The party says that he only 
takes one. He must, therefore, be held as taking what he retains, not 
what he gives up. The appeal must be dismissed with costs. 



Before Sir LAUNCELOT SHADWELL, Vice-chancellor of England. 
Ex PARTE MoRisoN. — Nov. 12, 1847. 

INFANT OUT OF JURISDICTION — PAYMENT OF DITIDENDS. 

Infant ref ident In America, and having a guardian there appointed by the American court. 
The court ordered the diyidends of money in court to which she was entitled, to be 
p«jd to her soJicitor, he undertaking to transmit them to the guardian in America. 

This was the petition of an infant, an orphan, a native of and resi- 
ding in the United States of America, who was entitled to a sum of 63U. 
I3s. Id, now in court in this country ; and who had a guardian ap- 
pointed by the court of the United States, with whom she resided. The 
petition prayed the appointment of a guardian in this country, and pay- 
ment of the dividends to him to be applied for her maintenance. 

SUtiart, for the petitioner^ said he could not ask for the appointment 
of a guardian, but that it would only be in accordance with an order 
made by Lord Brougham, C, in Stephens v. James, (I My. & K. 
627,) to an order that the dividends should be paid to the petitioner's 
solicitor, he undertaking to transmit them to the guardian in America. 
That, although Sir John Leach, in Slevhensv. James, thought that the 
court bad no jurisdiction to order an allowance for an infant out of the 
jurisdiction, yet Lord Brougham, when that case came before him on 
appeal, was of a contrary opinion, and ordered that certain precautions 
should be taken to secure the due application of the dividends towards 
the maintenance of the infant. 

The Vice-Chance llor ordered the dividend to be paid to Mr. 
Ward, petitioner's solicitor, he undertaking to transmit the dividends to 
the guardian in America. 



Cotnrt of ({jr(l)equtr. 



Balors the Right HonoraUe Sir FREDERICK POLLOCK, L«»nl Chief Baron, and th* reel 

of the Baroni 

Batliffb v. Buttbeworth. — ^23 Nov. 1847. 

STOCK EXCHANGE — USAGE — MONEY PAID. 
BmmhU p€r If fast ^rum, that a party who employs a stock-broker to trannct bqsineaifor 
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him at a particular place is bound by the establiBhed uiage of that place, relative to the 
mode of transacting that sort of bosinesi ; whether he knew of the usase or not 

By the usage of the layerpool Stock Exchange, brokers are held req>onsible to each other 
for all engagements entered into by them on behalf of third parties. A person em- 
ployed a broker there to sell railway scrip, bat on the day of settlement made default, 
and the purchaser compelled the broker to pay the differences : — ^Held, that the broker 
might recover the amount of those differences in an action for money paid to the use 
of his employer, there being evidence that the employer knew of the usage. 

Sed sembU per totam curiam, that the action would have been maintainable without that 
evidence. 

Assumpsit for money paid. Plea, non assumpsit. At the trial before 
Rolfe, B., it appeared that the action was brought by the plaintifl^ who 
is a share broker and member of the Liverpool stock exchange, against 
the defendant, who resides at Oldham ; under the following circum- 
stances. In July, 1846, the defendant had employed the plaintiff to 
sell for him scrip certificates of twenty shares in a railway company, 
for which no act of parliament had been obtained. The plaintiff accor- 
dingly bargained for the sale of them to another share broker, also a 
member of that stock exchange, to be paid for on the next settling day. 
The defendant having failed to supply the scrip, the plaintiff was unable 
to complete the sale ; whereupon the vendee caused the shares to be 
bought in against him, and called on |him to pay the differences, 
.amounting to 971, lOs, This the plaintiff paid and now sought to re- 
cover from the defendant, together with a sum for commission. Proof 
was given that according to the rules and usage of the Liverpool stock 
exchange, the brokers there were held responsible to each other for all 
engagements entered into by them on behalf of third parties. It like- 
wise appeared that the defendant, on the plaintiff's account being pre- 
sented to him by the plaintiff's clerk, laid his finger on the item of 971 
lOj., and asked, " Will Bayliffe take less ? You know what I mean." 
On its being stated to the jud^e, that Alderson^ B., had recently held, in 
a case at York, that an action (or money paid would not lie for differences 
paid, under circumstances like the present ; he directed a verdict to be 
entered for the plaintiff for the amount of his commission, with leave to 
move the court to increase it to the whole sum claimed. 

Knowlea obtained a rule in Easter Term ; which was argued this term 
on the 16th, 20th and 23d November, and judgment given on the lat- 
ter day. 

MartinBitidi C Saunders^ showed cause. — ^The question in this case is, 
whether, where a man employs another to sell an article for him, but neg- 
lects to supply it at the proper time, the agent, instead of the regular course 
of bringing an action against his employer, may pay the purchaser any sum 
he pleases, and then sue the employer for that amount, in an action for 
money paid. A plaintiff has no right to supersede the jury by assessing 
his own damages. CkUd v. MorUy, (8 T. R. 618 ;) and the case of 
Haines v. Buiterworth in this court, some time since, are expressly in 
point against the right of a broker to charge his principal with differ- 
ences. [Parke, B. — In those cases there was no proof of any custom 
that the broker was surety for his principal. In Sutton v. Tatham^ 
(2 Per. & D. 308; 10 Adol. & Ell. 27.) Lord Denman, C. J., and 
Littledale, J.^ held, in the dueen's Bench, that a person who employs 
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a broker on the stock exchange in London, gives him an implied au- 
thority to act according to its rules, whether his employer be cognizant 
of them or not.] That may be true of the London stock exchange, but 
it would be hard if the public were bound by the rules of all the various 
stock exchanges throughout the kingdom, as those rules are made by 
brokers for their own benefit, and are not accessible for general inspec- 
tion. StUton ▼. Tatham is also distinguishable on this ground ; that 
there the party expressly authorized the broker to do the best he could 
under the circumstances. In Lightfoot v. Creeds (8 Taunt. 268,) where 
a party who contracted to transfer stock on a certain day failed to per- 
form his contract, whereupon the vendee bought stock to the amount 
agreed on and brought an action against the vendee for money paid, to 
recover the subsequent loss ; it was held that the action could not be 
maintained, and that the plaintiff should have declared specially on the 
contract; although, after the action was commenced, the defendant 
offered io pay the plaintiff's actual loss without costs. [Parke^ B. — The 
plaintiff there purchased the stock without any orders from the defen- 
dant ; and consequently, had no right to- sue him for the price of it. 
Here, by reason of the intervening usage, there is an implied request by 
the defendant to the plaintiff to become responsible to the other broker, 
for him, for the due performance of the contract ; for when you employ 
a man, you must be understood to desire him to conduct himself in the 
usual way, unless you limit his powers ; and consequently, by desiring 
the plaintiff to place himself in the situation of surety for him, the de- 
fendant engaged to indemnify him against the consequences. This 
matter was much considered in Brittain v. Lloyd, (14 Mee. & W. 762.) 
All this imposes no hardship on the defendant, nor any addition to his 
pecuniary burden — it is only that instead of being liable to the purchaser 
he is liable to his own broker.] [They also cited BauWy v. BeU, (3 C. 
B. 284.)] 

Knowles and Crampton, who appeared to support the rule, were 
stopped by the court. 

Parke^ B. — There can be no doubt that if the plaintiff stood as surety 
for the defendant, the defendant is bound to fulfil his contract, and lies 
under an obligation to repay the plaintiff the sum which he has paid for 
him. This is not the case of the sale of regular shares in a railway 
company, where particular forms are necessary to be gone through 
before an action can be maintained ; but of the sale of scrip, and if when 
the scrip was not delivered to the purchaser, the plaintiff undoubtedly 
stood in the situation of surety for the defendant, he may recover against 
him in this action. The only question, therefore, is, was the plaintiff 
such a surety. It appears to be the established usage of the stock ex- 
change at LiverpoolyWhere the contract for the sale of this scrip was made, 
that the brokers are responsible for their principals, and the persons who 
contract with them look only to the brokers ; and if any question were 
meant to be raised about this usage, the point should have been made 
at the trial ; but none such was made. We may, therefore, assume this 
to be the established usage at that place ; and I take it to be clear law, 
that where there is an established usage in dealing with parties and in 
making certain contracts, the person who employs another to make such 
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a contract for him, must be understood to employ him to do so in the 
usual way in which such contracts are made. There is here an implied 
authority from the defendant to the plaintiff to make this contract in that 
way, and in strictness, therefore, the defendant is bound by the contract 
when made, whether he^ knew of the usage or not. Supposing how- 
ever, it were necessary in the present case to show that the defendant 
knew of this usage, that point also ought to have been made at the trial ; 
and there was evidence for the jury that the defendant knew well that 
the plaintiff was responsible for him ; for he deals with the plaintiff after* 
wards as with the person who could free him from the consequences of 
his default. There is ample evidence on that head, if that were the 
question before us ; and therefore, strictly speaking, it is not necessary 
K>r us to decide the point, whether the defendant would be bound by the 
established usage of this stock exchange, unless he knew of it ; but I 
agree with the judgment given by Lord Denman, C. J., and Littledale, 
J., in the case of Sutton v. Tatham, that knowledge of such a usage is 
not essential ; for the person who authorizes another to make a contract 
for him authorizes him to make it in the usual way. There are some 
cases on this subject, which have not been noticed in the argument. 
One of them is that of Bartlett v. Pentland, (10 B. & C. 760,) where 
the question was not as to the mode of settling on the stock exchange, 
btit turned on the usage of insurance brokers ; whether an insurance 
broker is entitled to set off the amount of a loss sustained by his principal 
against a debt due by himself. The courts had previously held, that the 
authority of an insurance broker was to receive the money for his prin- 
cipal, not set it off; and then, in the subsequent case of Bartlett v. 
Pentland, the usage of Lloyd's authorizing him to do so was given in 
evidence, and it was held that the plaintiff was not bound by the usage, 
because he was not shown to be cognizant of it. That however, is dif- 
ferent from the case of making a contract ; because if a man orders a 
contract to be made for him he is bound by the usage, as to the mode 
of making such contracts, whether he knows it or not. There is also a 
case of Gaboy v. Lloyd^ (3 B. & C. 793,) which was an action on a 
policy of insurance ; and where the usages of Lloyd's, with respect to 
such policies was endeavored to be set up against the plaintiffs, but the 
court held that they were not bound by the usage, as there was no evi- 
dence that they were in the habit of effecting policies there. But thai 
again is different from the present case, because the present case only in- 
volves the question, whether, when an authority was given to the plaintiff 
it must not be taken to be the usual authority. I have said this in order 
that I may express my concurrence with what was said by Lord Den- 
man, 0. J., and Littledale, J., in Sutton v. Tatham^ although it is unne- 
cessary for the decision of this case ; for if in order to make the defen- 
dant liable, it were requisite to show that he knew the usage of the stock 
exchange at Liverpool, there is ample evidence that be did know it. 
This rule ought therefore to be made absolute. 

Alderson, B. — I am of the same opinion. It is clear that if the 
plaintiff is to be considered as guarantee for the defendant in this bar- 
gain, this action for money paid will lie. The person who deals in a 
particular market, must be taken to do so according to the custom of 
that market, and he who directs another to make a extract for 
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him at a particular place, must be taken to intend it to be made accor- 
ding to the usage of that place. Here the usage is for the broker to make 
the contract as guarantee for his principal. If in the case of Bartlett v. 
PerUland, which has been cited, it had been shown that the assured 
bad expressly directed the broker to settle for him, it would have come 
wjthin the rule which we have laid down here. 

RoLFE, B. — When this case was before me at nisi prius I inclined to 
a contrary opinion, because it was represented to me that there had been 
a case to that effect, before my brother Alderson, at York. But on look- 
ing more minutely into that case, (although I do not distinctly recollect 
the facts of it,) I think there was no evidence of a usage, or whether the 
existence of one was known to the parties or not. Now that would make 
a great difference. If there were no evidence of such a usage at all, and 
the fact was, that the defendant employed the plaintiff as a broker ; and 
afterwards by some arrangement between the plaintiff and other parties, 
he paid money, it is clear that in the absence of an express contract the 
brofcer could not charge his employer with the money so paid. The dis- 
tinction is a marked one, between that case and the present. Here is a 
dea^ling at a known and particular place, where there is a particular 
usage, and whether that usage was known to the parties or not, is im- 
material. This is not, indeed, like the case of Sutton v. Tatham, for 
here there was express evidence that the defendant did know of the 
usage J but I entirely concur in the dicta of Lord Denman, C. J., and 
Littledale, J., in that case. 

Pollock, C. B. — I abstain from giving judgment in this case, be- 
cause I did not hear all the argument ; but I entirely concur with the 
rest of the court in the general principles which they have laid down. 

Rule absolute. 



Bryant v. Bobbett, 6 Decemher^ 1847. 

MALICIOUS ARREST — PLEADING. 

A declaration alleged that the defendant, not having any reasonable or probable cause of ac- 
tion against the plaintiff, or for causing him to be arrested, &c., wrongfully, falsely, ma* 
liciously and Yezatiously procured a judge's order for the arrest of the plaintiff under the Ist 
and 3d Vict. c. 110, ^ 3, and caused him to be arrested on a capias issued thereupon, &«. : — 
Held bad on special demurrer, for not showing the false charge or statement by which the 
judge was induced to make the order. 

The declaration alleged that '' the now defendant heretofore, to wit, 
on the 7th May, 1844, commenced an action of debt against the now 
plaintiff, in one of her majesty's superior courts at law at Westminster, 
to wit, her majesty's court of exchequer at Westminster. And 
thereupon the defendant, not then having any reasonable or probable 
cause of action whatsoever, against the now plaintifij or any reason- 
able or probable cause for causing him to be arrested, to the amount of 
the sum of money for which the now defendant maliciously caused the 
now plaintiff to be arrested as hereinafter mentioned, but wrongfully 
and unjustly intending to imprison, oppress and injure the plaintiff, and 
to cause and procure him to be arrested and imprisoned, and to compel 
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him to find bail for his appearance, or to deposit his money as a se- 
curity according to the statute in that case made and provided ; wrong* 
fully J falsely f maliciously and vexatiously^ procured from Sir Creswell 
Ores well, Knight, one of the judges of one of her majesty's superior courts 
of law at Westminster, to wit, one of the judges of her majesty's court of 
common bench at Westminster, a certain order directing the now plaintjff 
to be held to bail in the said action, for the sum of loOL ; and thereupon af- 
terwards, to wit, on the day and year last aforesaid, the now defendant 
wrongfully i falsely, maliciously and vexatiously, caused and procured 
to be sued and prosecuted out of the court of our lady the queen, of 
her exchequer at Westminster, to wit, in the said action, a certain writ 
of our said lady the queen, called a capias, directed to the sheriffs of 
London, and bearing date a certain day and year therein mentioned, to 
wit, the day and year last aforesaid, by which said writ our said lady the 
queen commanded the said sheriffs of London that they should omit, 
not by reason of any liberty in their bailiwick, but that they should 
enter the same and take the now plaintiff if he should be found in their 
bailiwick, and him safely keep until the now plaintiff should havegiven 
the said sheriffs bail or made deposit with them, according to law in an 
action of debt, or until the now plaintiff should by other lawful means 
be discharged from the said sheriffs' custody ; which said writ, after- 
wards and before the delivery thereof to the sheriffs of London to be 
executed as is hereinafter maintained, to wit, on the day and year last 
aforesaid, was by the now defendant marked and indorsed for bail for 
150/. ; and the said writ beine so indorsed for bail as aforesaid, the now 
defendant afterwards and before the return thereof, to wit, on the day 
and year first aforesaid, contriving and intending as aforesaid, and with- 
out having any reasonable or probable cause of action whatsoever against 
the now plainti^ or any reasonable or probable cause for causing him 
to be arrested for the amount for which be caused him to be arrested, as 
hereinafter mentioned, wrongfully^falsely, maliciously andvexatiously, 
caused the now plaintiff to be arrested of his body under and by virtue 
of the said writ, and to be thereupon imprisoned and kept and detained 
in prison for a long time, to wit, for the space of ten days then next fol- 
lowing, and until the now plaintifl^ in order to procure his release and 
discharge from the said imprisonment, was forced and obliged to and 
did then pay into the said court of exchequer at Westminster, the sum of 
160/. and 20/. for costs in lieu of bail to abide the event of the said action, 
or the further order of the said court thereupon ; whereas in truth and 
in fact the now defendant, at the time of commencing the said action 
and of obtaining tlie said order and issuing forth the said writ and of 
the said arrest and imprisonment, or at either of those times, had not 
reasonable or probable cause of action whatsoever against the now plain- 
tiff, or any reasonable or probable cause for causing him to be arrested to 
the amount of the said sum of money, for which the now defendant so ma- 
liciously caused the now plaintiff to be arrested and held to bail as 
aforesaid, or whereby or for which he, the now plaintiff, by the law of 
this realm, or by the practice of the said court of exchequer, could or 
ought to have been arrested or holden to bail as aforesad." The decla- 
ration then proceeded to show, that the suit instituted by the now de- 
fendant against the now plaintiff had been referred to arbitration, under 
a judge's order made by consent, and that the arbitrator directed the entry 
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of a HBtrarit mid jadgtmot aj^aiost the now defendant, and conclmbd 
thus, " by means of which said several premises the now plaintiff suf- 
fered great pain and was greatly exposed and injured in his credit 
and circumstances, and was hindered and prevented from transacting 
his lawful affiiirs and business; (here follows an allegation of certain 
special damage;) and the now flaintiS was also forced to lay out and 
expend, and did necessarily lay out and expend divers large sums of 
money, amounting in the whole, to wit, to 600/., in and about the de- 
fending the said suit and the procuring and obtaining his release from 
the said imprisonment, and in and about other the prmises ; and hath 
been and is by means of the premises otherwise greatly injured and dam< 
nified." To this declaration the defendant raised several objections by 
special demurrer ; one of which was that relied on in the argument, 
and on which the judgment of the court proceeded. 

Jjushf in support of the demurrer. — The declaration ought to have 
shown the nature of the falsehood by which the order for Ae capias 
was procured from the judge. The case of Daniels v. FiMingf 
(12 Mee. & W. 200,) is decisive on this point. There a declaration 
since the 1st and 2d Yict. c. 110, alleged that the defendant not hav- 
ing any reasonable or probable cause for believing that the plaintiff was 
about to quit England, falsely and maliciously, and without any rea- 
sonable or probable cause, caused and procured a judge to make an 
order for a capias against the plaintiff; and, thereupon, falsely and 
maliciously, and without any reasonable or probable cause, sued out 
a cantos by colour of the said order ; and by virtue of that writ, 
falsely and maliciously and \iirithout any reasonable or probable cause, 
caus^ the plaintiff to be arrested, &c. On a discussion of this de- 
claration after verdict, the following verdict was delivered by the court : 
— " By the 1st and 2d Yict. c. 110, a great change was made in the 
law relative to arrest on mesne process, and by consequence in the 
nature of the action, for a malicious arrest. The foundation on which 
such an action must now rest is, that the party obtaining the capias 
has imposed upon the judge by some false statement, some stiff gestio falsi 
or suppressio veri, and has thereby satisfied him, not only of the ex- 
istence of the debt to the requisite amount, but also that there is rea- 
sonable ground for supposing the debtor is about to quit the coun- 
try. It is essential under the present statute, that the plaintiff in aa 
action for a malicious arrest, should allege falsehood or fraud in ob- 
taining the original order. The action is in its character similar to 
an action fpr a malicious prosecution on a criminal charge, and the 
declaration ought therefore, in analogy to the course of pleading in such 
actions, to state what the false charge or statement was, by which the 
judge has been misled. Now the declaration in this case contains no 
such statement, and indeed seems throughout to be framed on the erro- 
neous notion that the gist of the action is the arresting by the defendants, 
at a time when they had no reasonable or probable cause for believ- 
ing that the plaintiff was going abroad. This, as we have above ex- 
plained, is an error. But the question is not whether this declaration 
would be good on special demurrer? but whether it is good after ver- 
dict ? and, although it is certainly very informal, yet we think that, after 
verdict, it will warrant the judgment for the plaintiff. It allegeS| among 

VOL. VIp 17 
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Other thiDgs, that the defendants fklsely procurad the judge to make the 
order for the capias. The expression ^* falsely procured/' when criti- 
cally examined, is scarcely sensible ; but after Terdiet we think the word 
"falsely," in reference to the context, most be taken to mean bp 
false evidence or by means of falsehood ; and then, although the decla- 
ration might have been bad on demnner, for not setting out what the 
false evidence was, yet that is an omission which the defendants might 
waive, and a good cause c^ action is thus stated, rejecting as surplusage 
all the various allegations which occur as to the defendant's not having 
had reasonable or probable cause for supposing the plaintiflf intended to 
quit the country. For these reasons, therefore, we think there oaght to 
be judgment for the pbintiff. In the present case, the niA stating what 
the falsehood or fmud was, is made the ground of special demnrrer. In 
Peglery. Hislop,{ll Jur. 996,) also^ this court recently held that on a mo- 
tion to discharge a party arrested under the 1st and 2d Yict. c. 110, the 
court may go into the question as to the existence of a cause of action as 
well as of the defendant's intention to leave the country. [AUereonj B. — 
lu Daniels v. Fielding^ the court hesitated a long time whether the decla- 
ration without the averments for which you contend, was not bad, even 
after verdict.] 

Af. SnUthj contra. — ^It is not proposed to dispute the principle laid 
down in Daniels v. Fielding^ that since the Ist and 2d Yict. c. 110, the 
gist of an action for a malicious arrest, is the obtaining by false evidence 
an order of a judee for the arrest. Under the old law, it was the suing 
out a writ falsely, maliciously and without reasonable and probable 
cause. Sutton v. Johnatfme^ (1 Bro. P. C. 76 ; 1 T. R. 784 ;) so that un- 
der both systems the fonndation of the action is ^b falsehood used by 
the defendlant ; and all the ^principles of the old form of action are ap- 
plicable to the new. The position laid down in Detniels v. Fielding^ 
that it is unnecessary to aver that the arrest was made withont reasona- 
ble and probable cause, cannot therefore be suppcNrted. [Parker B. — 
Would it not have been sufficient under the old system to have said 
that the defendant went before a judm and wilfully and knowingly 
made a false affidavit of debt? Would not such a statement include the 
want pf reasonable and probable cause 1 It is unnecessary, however, to 
decide that point now.] It is a principle that matter of evidence ought 
not to be pleaded. 

Thb Court, (consisting of Parke, Alderson, Rolfe and Piatt, B. B.,) 
said that the case of Daniels v. Fielding was perfectly clear in itself, 
and governed the present As, however, the declaration appeared to 
have been dmwn before the decision in that case was known to the pro- 
fession, the pluntiff ought to be allowed to amend by stating what wa$ 
the false charge or statement, by which the judge had been induced by 
the defendant to nmke the order for the capias in the former action. 

PUrintif to amend. 
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RODGERS AND ANOTHER V. NoWILL AND ANOTHER. — 2 NitV. 184T. 

TRADE MARKS — ACTION ON THE CASE — ALLEGATION OP DAMAGE, 

In an action on the ease hronght by the plaintifBr agauwt the defendants ftar mannfacturing 
and eelltngoeftain peakniTee with the mark of the pUintifia thereon, with the intention of de- 
ootini^ the aame to be, and eelling the eame ae the penkaivei of the plaiati6Si', &«.; and 
knue joined on the plea of not guilty, and on a plea, denying that the penknivee were mar- 
ked by the defendants in order to denote them as manufactured by the plaintlffi, the judge 
directed the jury to satisfy thenselves in the first place that the defeadanta did mark the 
penknivee, ao aate lesemble the mark made on knivee manofaotured by the plaintifft, and 
if eo, then to inqoire whether the defendants sold sooh as of the plaiutifi' manufacture. The 
jury hayiog foand for theplaintiffi: Held, on motion for a new trial, that the direction of the 
judge was right. 

Analiegatkm of damage, that « by laeatis of the |«emieea the plalntifls were deprived of gneat 
ffaimaad pnliti'* anffioiattt alUr Teidict 

This was an action upon the case. The declaration stated, that the 
l^aintifiis for a long space of time, before, &c., had been and were cut- 
lery manufacturers, and before and at the time of committing of the 
grievances thereinafter mentioned, exercised and carried on, and still ex^ 
ercise and carry on, the business of cutlery manufacturers, at the town 
of Sheffield, in the county of York ; and in the way of their business, 
did, during and at the time aforesaid, prepare, manufacture, make and 
sell, and still did prepare, manufacture, make and sell, amongst other 
articlesof cutlery, divers large quantities of penknives and pocket-knives, 
and during and at the time aforesaid the plaintifEs were accustomed to 
mark, and still were accustomed to mark, divers large quantities of such 
penknives and pocket-knives with a certain stamp or mark, consisting, 
to wit, of Uie figures of a crown, placed between the capital letters V . 
and R^ with the words ''J. Rodgers & Sons," in letteris thereunder, in 
manner following, that is to say : [Here a fac-simile of the mark was set 
out.] The declaration then averred that the said penkives and pocket- 
knives were so marked by the plaintifis as aforesaid, in order to denote 
that they were articles of cutlery prepared, manufactured and made by 
the plaintiffs, and to distinguish them from articles of cutlery of the 
same description, manufactured or made by other persons. And the 
said penknives and pocket-knives, so prepared, nutnufactured and made 
by the plaintiffs as aforesaid, and so marked by them as aforesaid, long 
before, and at the time of the committing of the grievances thereinafter 
mentioned, bad been and were and still were held in very high estima- 
tion by dealers in cutlery, on account of their good quality, manufac- 
ture, getting up, and finish, and as such had been and were, during all 
the time aforesaid, and stiU were in great request, and sold, and still were 
selling to a great extent as well in the United Kingdom of Great Britain 
and Ireland, as in parts beyond the seas, that is to say, on the continents 
in Europe and America, and in the East and West Indies, and else- 
where ; and the plaUxtifis, during all the time aforesaid, had thereby 
gained and acquired, and still thereby gained and acquired, great repu- 
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tation with the public on account of the said good quality, manufacture, 
getting up, and finish of the said penknives and pocket-kniyes so pie* 
parcel and manufactured, and made and marked respectively by the 
plaintiffs as aforesaid, and had made and were still making great gains 
by the sale of the same ; yet, that the defendants well knowing the pre- 
mises, and contriving ana wrongfully intending to injure the plaintiffs 
in the sale of the said penknives and pocket-knives, and to deprive them 
of the great gains which tbey might and otherwise would have made 
by preparing, manufacturing, making, and marking and selling such 
penknives and pocket-knives as aforesaid, theretofore, to wit, on the 1st 
day of January, in the year of our Lord 1843, and on divers other days 
and times between that day and the 9th day of August, in the year last 
aforesaid, did wrongfully, knowingly, and fraudulently, and against the 
will, and without the license, consent or knowledge of the plaintiffs, pre- 

Ere, manufacture, and make for sale, and cause to be prepared, manu- 
;tured and made for sale, divers quantities, to wit, 100,000 peuktaives 
and 100,000 pocket-knives, in imitation of those prepared and manufac- 
tured and made by the plaintiffs as aforseaid, and marked such pen- 
knives and pocket-knives, so prepared, manufactured, and made for sale 
by the defendants as aforesaid, with a certain stamp or mark, that is to 
say, a stamp or mark, consisting of, to wit, the figure of a crown placed 
between the capital letters Y. and R., with the words " J. Rodgers & 
Sons, Sheffield," in letters thereunder, in manner and form following, 
[Here a fac simile of the mark was set out,] in imitation of the said there- 
under-mentioned stamp or mark of the plaintiffs, and of a form, letters, 
signification, and appearance, very much resembling the form of letters, 
signification, and appearance of the said plaintiffs' said stamp or mark ; 
and which said penknives and pocket-knives so prepared, manufactured 
and made by the defendants as aforesaid, and stamped and marked by 
the defendants as aforesaid, were so stamped and marked by the 
said defendants as aforesaid, in order to denote that the said pen- 
knives and pocket-knives, so prepared, manufactured, and made by them 
as aforesaid, were prepared, manufactured, and made by the plaintiffii, 
and to enable the defendants and divers other persons in collusion with 
them to sell, or cause to be sold, such penknives and pocket-knives so 
prepared, manufactured^ and made by the defendants, and so stamped 
and marked as aforesaid by them, as and for penknives and pocket- 
knives of the genuine manufacture of the plaintiffs. And the defendants 
did, on the several times aforesaid, knowingly, wrongfully, and fraudu- 
lently, and against the will and without the license or consent of the 
plaintiffs, sell and cause to be sold for their own lucre, gain and profit 
the said penknives and pocket-knives so by them prepared, manufiustured, 
made and marked as aforesaid) as and for and under the blse colour and 
pretence that the same were respectively penknives and pocket-knives 
of the plaintiffs, and so respectively prepared, manufactured and made 
by them the plaintiffs ; whereas in truth and in fact the plaintiffii had 
never prepared, manufactured, or made the said penknives and pocket- 
knives, or any or either of them, or any part thereof; and whereas in 
truth and in tact the plaintiffs had never marked the said penknives or 
pocket-knives, or any or either of them, with the said stamp or mark, or 
any or either of them, and did not mark them, or any of them, with any 
stamp or mark at all. By means of which said several premises the 
plaintiffs were wrongfully and unjustly hindered and prevented by the 
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defendants from selling and disposing of divers large quantities, to wit, 
1,000,000 penknives and 1,000,000 pocket-knives so prepared, manu- 
ftctured, and made by the plaintiffs as aforesaid, marked with the stamp 
and mark as aforesdid, of great value, to wit, of the value of 30,000/., 
which the plaintiffs woulof otherwise have sold and disposed of; and 
the plaintiffs were deprived of divers great gains and profits which 
would otherwise have accrued to them from the sale thereof, and were 
otherwise greatly injured in the selling of their said penknives and pocket- 
knives, and their reputation and goodfame and credit of manufacturing 
and selling penknives and pocket-knives of the said good quality^ manu- 
facture, getting-up, and finish as aforesaid. To this declaration, the de- 
fendants pleaded, first, not guilty ; secondly, that the plaintiffs were not 
cutlery manufacturers, nor did the plaintifis exercise or carry on the bu- 
siness of cutlery manufacturers, nor did they, in the way of their said 
business, prepare, manufacture, make and sell such quantities of pen- 
knives or pocket-knives as in the declaration mentioned, modo etfornUi ; 
thirdly, that the plaintiffs were not accustomed to make such quantities 
as in the said declaration mentioned, of the said penknives and pocket- 
knives, or any penknives or pocket-knives whatever, with the said stamp 
or mark in the said declaration in that behalf mentioned ; fourthly, that 
the said penknives and pocket-knives were not, nor were any of them, 
so marked by the plaintiffs as in the said declaration in that behalf is 
mentioned, in order to denote that they were articles of cutlery prepared, 
manufactured, and made by the plaintiffs and to distinguish them from 
articles erf cutlery of the same description, prepared, manufactured and 
made by other persons, modo etformd. Upon these several pleas issue 
was joined. At the trial of the cause, which took place before Y. Wil- 
liams, J., at the sittings for Middlesex, held after last Trinity Term, it 
appeared that the plaintiffs were the representatives of an old established 
firm in Sheffield, as numufacturers of penknives and other descriptions 
of cutlery ; and that, by way of distinguishing goods of their manufac- 
tai^ they bad been accustomed to use several marks, one of which was 
that mentioned in the declaration. The defendant, Nowill, was also a 
manufacturer of cutlery in Sheffield, and received, on the 18th May, 
1843, from a merchant of the name of Lord, the following order : — 
'' Forty-eight dozen Staghorn single blade penkives, named ' Rodgers 
A, Sons,' highly polished." The defendant Nowill executed the order 
by employing William Rodgers, the other defendant, to manufacture 
the knives, and the same were accordingly made, and marked with 
a '' J. Rodgers &, Sons," in a manner similar to the mark of the 
plaintifEs. The goods manufactured in compliance with this order 
amounted in value to 272. A bill of parcels was also sent by the defen- 
dant, Rodgers, to Nowill, as thus : " Bought of John Rodgers & Sons, 
Nursery." Proceedings in chancery having been commenced by the 
idaintiffii against the defendants, the result was, that this action was 
brought. After evidence had been given on both sides, the judge direc- 
ted the jury, as to the first and fourth issues, to inquire, in the first 
place, whether the defendants did mark these penknives, so as to resem- 
Die the mark made on knives manufactured by the plaintiffs ; and, if 
they were satisfied that the defendants did so, they were then to inquire, 
wbethex the defendants sold them as the manufacture of the plaintiffs. 
The jury having found a verdict for the plaintiffs, 
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Mauiaffu Chambers, now moved for a new trial, on the ground of 
misdirection, citing Crawshay v. Thompson^ (5 Scott N. R, 562 ; S. C, 
4 M. & Gr. 357 ;) BlofeU v. Payne, [4 B. & Aid. 410 : Comyn's Digest, 
" Action upon the Case for a Deceit." (A.) 9.] Secondly, in arrest of 
judgment, upon the ground that there was no sufficient allegation of da- 
mage in the declaration. {Blcmchard v. HiU, 2 Atk. 484.) 

Wilde, C. J. — In this case I think there is no ground upon which we 
should be warranted in granting a rule. The circumstances of the case 
are oflin ordinary character; and I think it would be a reproach to the 
law, if, upon the evidence brought forward in this case, this form of 
action should not be maintainable. The real question is, whether the 
law will protect a man in whose name goods are sold which are, in truth, 
not manufactured by him. The declaration alleges, that the plaintiffs 
were manufacturers of pen-knives and pocket-knives, and that they af- 
fixed upon them a certain mark to denote that they were of their manu- 
facture. They do not claim any abstract or independent right to the 
mark itself, but they having been accustomed to use this mark, and the 
public recognizing, by that mark, the goods which are manufactured by 
them, they allege that the defendants made use of the mark under cir- 
cumstances which showed that they did so for the purpose of selling cer- 
tain pen-knives and pocket-knives as the knives of the plaintiffs, whereas 
in truth they were manufactured by other parties ; and that, by reason 
of that, the plaintiffs were deprived of great gains and profits. The de- 
fendant Nowill, it appeared, had received an order from a person of the 
name of Lord, for a parcel of " single-bladed pen-knives, named ' Rogers 
&, Sons,' highly polished," that is to say, for- pen-knives known to the 
public as Roidgers ic Sons'. The defendant Nowill receives the order, 
causes the knives to be made by the defendant Rodgers, with the mark 
of the plaintiffs upon them, and receives from that Rogers a bill of par- 
cels as from Rodgers ic Sons. It is not unreasonable to suppose that 
this bill of parcels was to give effect to the mark on the knives ; and to 
show that the defendant Nowill, in executing the order, sold the knives 
as the knives of the plaintiffs. The plaintiffs haying brought their action, 
and the order having been proved, its execution, and the delivery of th6 
goods, the case was ripe for the consideration of the jury. The coun- 
sel for the defendant argues, that the amount of the order was only for 
272., and that, for the profit out of so small an order, a vexatious action 
had been brought. The judge, in summing up, removes the impression 
which such a statement might have upon the minds of the jury, by tell- 
ing them that the action arose out of proceedings in chancery, in which 
the defendants bad said, that the mark on the knives was a common 
mark, which any body might use, and that this action was, in truth, 
therefore, to try a right ; and he also added that, such being the case, 
it was not material to prove what damages had arisen. The judge's di- 
rection to the jury was, that they were to consider whether the defen- 
dants had adopted a mark calculated to impose upon a person of ordi- 
nary comprehension, and that they must be satisned that this was ef- 
fected in the mode mentioned in the declaration ; that if they were not 
satisfied that this had been proved, they ought to find for the defendants. 
If they were satisfied upon this point, then they should go on to inquire 
whether, at the time the defendants used the mark whioh wm eaten- 
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tatad to deceive in the manner mentioned, they themselves had the im- 
proper attention impnted to them in the declaration. This mode of 
putting the case appears to me to be quite correct. I am not aware of 
any case, nor has any authority been cited, which requires more to be 

!>royed in actions of this sort. As to the question of damages, if tlie 
acts are taken to be that the defendants knowingly adopted^the plain- 
tiff's mark, and sold other goods by way of executing an order for the 
plaintiffs' goods, it can scarcely be doubted that a jury would have found 
substantial damages. If the defendant had said that he was not in a 
condition to execute the order, Lord (to whom we cannot impute that 
he was seeking to act wrongfully) would have gone to the plaintiffs, and 
would from them have obtained these goods. There is nothing, there- 
fore, in that point. The last objection is by way of motion in arrest of 
judgment, upon the ground that the record does not state a damage in 
respect of which evidence could be given at nisi prius ; but the declara- 
tion alleges that, by means of the premisesi '' the plaintiffs were deprived 
of divers great gains and profits." 'It has been said that this allegation 
is too general. The answer to that argument is, that that is ground only 
of special demurrer, and not of motion for arresting the judgment. For 
these leasons, I am of opinion that there can be no rule. 

Coleman, J. — I am of the same opinion. I quite agree with the law 
as laid down by my brother Williams, that no man has a right to sell 
the goods of his own as the goods of another. My only ground of hesi- 
tation as to the propriety of refusing this rule was upon the point of dam- 
age ; but upon consideration, I think that the question of amount of 
damage was not withdrawn by th^ judge from the jury. There was 
ample proof of damage sustained by the plaintiffs ; it would not have 
been at all unreasonable for the junr to have found damages to the amount 
of the profit upon the execution or the order given by Lord. If, indeed, 
they had not found that the plaintiffs had sustained some damage, it 
would have been inconsistent with their finding in other respects. 

Maolc, J.— This declaration is in the ordinary form ; the proof siven 
at the trial was similar to that given upon most cases of this kino, and 
the direction of the judge was in conformity with all previous decisions. 
It is a rule of law, that a dealer has the right of action against a party 
who falsely represents goods to be, and sells such goods as, the manu- 
facture of such dealer, when in truth they are not, for such a proceeding 
necessarily has a tendency to injure him in his trade. In this particular 
case, the jury might well have inferred a loss to the plaintiffs of this partic- 
iar order, for, in its lawful sense, the order means that the defendants 
should furnish Lord with the knives of the plaintiffs' manufacture. The 
law could not have been more correctly put by the learned judge than it . 
was. He divided it into two propositions, a course favorable rather than 
otherwise to the defendants. ^< In the first place, did the defendants 
mark these penknives so as to resemble the mark made on knives manu- 
factured by the plaintiffs? If yon are satisfied that they did, you must 
inquire further, did the defendants sell them as of the plaintiffs' manu- 
figusture?" I think, that, upon the evidence, the conclusion which the 
jury draw was the reasonable one. Two objections were further stated 
ill anest of judgment ; the one^ that the allegation of damage was too 
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general, but such objection is only open in special demurrer ; the other, 
that there was no allegation of damage at all ; but I called the attention 
of Mr. Chambers to an allegation in the declaration which, I dare say, 
escaped his attention ; and such allegation, in my opinion, sufficiently 
states what Lord Hardwicke, in the case which has been referred to, pro- 
nounces to be necessary. 

Vi Williams, J., concurred. 

Bule refused. 



In ^Hrmtraltg. 

Before Sir STEPHENSON LUSHINGTON. 

Thb Mellona.— Jii/y 10th and 14th, 1847. 

Two Tewele having come in eoUiiion, one of them wairahoeqnenUy, during the mme night, loit 
on a sand at eome dietance irom the |dace of colliaion. The ooUiuon wta attribnted, at the hear- 
ing, to the want of a good look out on board the other vewel ; and the lo« of the former to the 
unmanageable etate to which the colliaion brought her. — ^Held, that the latter veaMl was re- 
sponsible for the loss as a consequence of the collision, the reenlt of negligence on the part of 
those on board her. 

Thb brig George, of 108 tons burden, coal laden, with a crew, including 
the master, of seven hands, on her voyage from Newcastle to West 
Cowes, came in collision with the schooner Mellona, of Guernsey, off 
the coast of Norfolk, about 10 P. M. of the 6th March, 1846, and, after 
clearing the schooner, she ran upon a sand called the barber, where she 
went to pieces, and two of her crew, with the master, were drowned. In 
March, 1846, an action was entered on behalf of the owner of the brig 
and her cargo against The Mellona, and the cause was carried on by plea 
and proof. The averments contained in the libel and responsive allega- 
tion were given in the report (10 Jur. 992. S. C. 6 N. Y. Lc^. Obs. 193) (tf 
the case on the admission of the allegation. And the allegation in reply on 
the part of The George, given in at a subsequent time, was confined to a 
denial of facts pleaded on behalf of The Mellona. The Mellona was of 
106 tons burden, with a crew of six hands, including the master, coal 
laden, and bound from Shields to Guernsey. Four witnesses were ex- 
amined for The George, and six for The Mellona. The court was at- 
tended by Trinity masters. 

Sir J. Dodson^ CL A., and Bayfard^ for The George. — The collision 
is to be attributed to the negligence of those on board the schooner in 
not keeping a good look out, for the evidence shows that there was but 
one man forward at the time of the accident. The darkness of the night 
was such that every hand that could be spared from below should have 
been on the look out. With respect to the subsequent loss of the brig, 
that was occasioned by the damage which she received in the coUisioUi 
and the collision being caused by the misconduct of the crew c^ The 
Mellona, the court will not concern itself with the age or value of the 
ship, but look merely to the primary and original cciuse of her lots. 
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Addams and Robinson, contra, after rBfeiring to the delay in eom- 
tnencing proceedings, contended, Ihat the collison #a<i the result of in* 
eyitable accident, the darkness of the night being such that no care or 
precaution would have enabled those on the look out on beard The Mel- 
lona to see The George in time to aroid her. That the loss of the brig 
occurred three or four miles from the place where the collision took place, 
and was occasioned altogether by the misconduct of her master in en- 
deavoring to run her through the gat, and not heaving to and waiting 
for daylight, which he might have done, as the damage to the brig was 
far less than that to the schooner, which was hove-to during the night. 

Dr. LxjsHiNGTON. — The primary object of the present investigation 
is to ascertain the cause of the collision cHf these two vessels: whether it 
arose from the misconduct of either of them, or whether it was the result 
of inevitable accident. By inevitable accident, I mean that which no 
SFkill, no care or caution, which could reasonably be expected, might, at 
least, have tended to prevent. 

The second question for consideration will be, whether, presuming 
that the collision which took place was occasioned by any defect m 
those on board The Mellona, the total loss of The George arose in con- 
sequence of that collision, or was occasioned by the unskilfulness and 
improper conduct of her master. It is greatly to be lamented, that, on 
the present occasion, not only has the loss of property been involved in 
this collision, but also the loss of three lives. Before I proceed to state 
some of the considerations upon which, as I apprehend, your judgment 
must be founded, I will for a moment allude to some of the observations 
of counsel upon another point, which does not concern you. I mean 
with respect to the delay which has taken place. I have, on very ma- 
ny occasions expressed an opinion to this effect : that I have no right to 
refuse to entertain a suit commenced by a party alleging himself to be 
aggrieved in these cases, or a suit of any other description, provided it 
is brought within the time limited by law. But if I saw improper delay, 
then, in all cases where the proof was not sufficiently clear to enable the 
mind of the court to come to a satisfactory conclusion, undoubtedly 
there would be a degree of presumption against the party who had de- 
layed the proceedings, because, in consequence of that delay, valuable 
evidence might have been lost. On the present occasion, the collision 
took place so far back as March, 1845, and no proceedings were com- 
menced until March, 1846. There was an interval of twelve months, 
a period much less than would be required to enable the court to say that it 
must not entertain the suit. When these proceedings came under the 
cognizance of the court, it was averred by the owners of The Mellona 
that there had been unnecessary delay : and they pleaded many facts to 
lead the court to that conclusion. I thought it my duty, when that 
branch of the case was before me, to reject that part of the plea, and for this 
reason : It must necessarily have led to a reply in another allegation, 
which would have involved considerable expense, if not delay. Ano- 
ther reason that operated on my mind, was the residence of the owners 
of the Mellona at Guernsey, and their refusal to allow a personal appear- 
ance to be given for them. But, after all, nothing turns U|H>n the delay : 
for we have the evidence of all the parties who could be etemined, and 
I fiee no reason to suspect that their memoriea axe iMrfaithful, or that they 

VOL, VI. 18 



138 THE NEW-YORK LEGAL OBSERVER. 

In Adminlty — ^The MaUoiHu 

have wilftilly given their evidence in any respect untruly. I will now 
direct your attention to the conclusion to which the evidence leadsi and 
take your opioion upon such points as involve questions requiring nauti- 
cal skill, it appears that both vessels were coal laden, and, according 
to the statement of the master of The Mellona, he was at that time keep- 
ing his reach on the larboard tack for the purpose of getting out of the 
gat, the wind blowins strong from east-north-east, The George beins on 
the larboard tack. We now come to a fact, which, in my view of the 
case, is of the greatest importance. What was the state of both these 
vessels just at the moment preceding the collision, with regard to the 
weather, and with regard to their respective crews 7 To take the weather 
first. I conceive the true result of the evidence to be this : That it was 
an exceedingly dark stormy night, and that during the night there were 
frequent snow storms, which rendered it extremely difficult to see any 
object except when almost in immediate contact, so that, it there 
were no negligence on either side, the difficulty of seeing was so great 
the collision would be attributable to inevitable accident. Now, what 
was the conduct of those on board The Mellona (for there is no imputa- 
tion resting on those on board The George) immediately preceding the 
collision ? In the protest made by the master of The Mellona, he states 
that the weather was so thick that he could not discern any object, 
though he had one man on the look-out as well as himself, and that all 
on a sudden The Georse was on their starboard bow. Although these 
protests are frequently drawn up with less care than the subject requires, 
yet I can hardly think, that, in a case of this great importance, the at- 
tention of the master was not drawn to the fact as to whether he was at 
the time keeping a look-out or not ; and I regret, therefore, to find that 
his evidence on the protest is so discredited by that which I am now 
about to read, given on oath. He says, '' about eleven o'clock of the 
said night the schooner was still lying out south-east ; just at that moment 
I stepped down in the cabin to look at my chart. Up to that moment I 
had been on deck the whole evening, keeping a look-out forward with 
Wilson, one of the men. At that moment it was so thick and dark thai 
no object was discernible at so great a distance as half a ship's len^ 
oS You could not, in fact, from the schooner's deck, have seen her jib- 
boom end. I knew nothing of the collision of which I am deposing un- 
til the two vessels struck. I felt the jerk of the concussion and I there- 
upon flew upon deck immediately." It is quite obvious, from this 
statement of tt^e master, that he was below, that it is impossible that he 
can speak with certainty as to the cause of the collision, the state of the 
weather at that precise moment, or to any thing else. We come, then, to 
this question : whether, under the circumstances of the case, a proper 
look-out was kept on board The Mellona ; and if not, what are the l^al 
consequences to be drawn from such a state of things. It appears that 
The Mellona had a crew, including the master, of six hands ; that it was 
the master's watch, and the master and two of the crew were on deck, 
one at the helm and the other two keeping a look-out. We must recol* 
lect the statement of the persons on board The Mellona, as to the charac- 
ter of the night, and the number of vessels lying in that vicinity. All 
the circumstances rendered it peculiarly incumbent on the master of The 
Mellona to exercise the greatest possible vigilance which the strength of 
his crew enabled him to do, in order to avoid the risk of any unfortunate 
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aecident. It distinctly appears that there was, immediately before the 
accident, but one person on the look-out, and that the master was below. 
It will be for you to advise me from your nautical experience, bearing 
in mind the state of the night, the strength of the crew, and the prox- 
imity of other vessels, whether it was not the absolute duty of the mas- 
ter, if he found it necessary to go and consult his diart, to call some- 
body to supply his place, and to assist in keeping a good look-out. The 
worse the night, the greater cause for vigilance ; and though we may 
be told in the evidence, that no care, no caution, could enable one to 
descry a vessel not in immediate contact, yet I submit to your judgment, 
that, the greater the necessity is, so far from abandoning the case as 
impossible, the greater ought to be the vigilance employed. The coun- 
ter argument would go to this, that, in the thickest fog that ever existed 
off Newfoundland, because you have dot the facility of seeing to the 
extent you require, you should quit the deck of the vessel, and leave the 
matter to Providence. I will now proceed to the second branch of the 
case, the immediate circumstances which occasioned the loss of this 
vessel. Assuming, for the moment, that the collision took place in con- 
sequence of any blame attachable to The MeUona, then I am of opinion, 
that, in all cases of this description, the presumption is, prima faciei that 
the vessel was lost in consequence of such collision. It would be all 
but impossible, in all those cases where the vessel did not go down im- 
mediately, to enter into a due investigation as to whether all the mea- 
sures adopted on board the damaged vessel were right, and whether 
if better measures had been pursued, she might not have been saved. 
But do not let us leave all on the presumption of law ; let us see whether 
the loss of the yessel and three lives is to be attributed to the want of 
skill on the part of the master, or to misconduct on his part. [The court 
then went, at some length, into the evidence of the only survivor of the 
crew of The Gearge, who remained in her after the collision, the other 
three having gone on board The MeUona at the time .of the collision, 
showing that she had sustained so much damage, and was so disabled 
by the collision, that it was impossible to heave-toT, and that she could 
only run before the wind. And continued :J It is true, this is the evi- 
dence of one witness only, but you must take it such as it is. The pre- 
sumption is, that the master of The George did all that he could wisely 
do to save his own life and the property. It is for you to say , looking at this 
evidence, whether you can come to the conclusion that he was ignorant of 
his duty, and wilfully attempted to make Yarmouth, when he ought to 
have hoye-to. I must say one word with respect to inevitable accident 
and a good look-out. By inevitabje accident I meant that which no 
skill, no viffilance, can possibly prevent. If there be a possibility of 
prevention, it is impossible to say the party was not to blame. With re- 
gard to a look-out on board a ship, you, innnitely better than myself, well 
know what is a competent look-out ; but to me it does appear that the 
necessity of a good look-out is doubted, under the circumstances that 
appear in this case on the part of The MeUona. 1 shall now put to you 
three questions : First, whether, considering the state of the weather, 
the part of the sea where the two vessels were, and the chance of meet- 
ing with other ships, the master ought to liave^ left the deck with only 
two seamen there, or not? Secondly, considering the state of the 
weather, if a good look-out had been kept, was there a possibUity of the 
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collision being avoided i Tiiirdty, whether there is sufficieat evidenoe to 
justify the coDclusion, that The Oeoige was subaeqaeotly lost by the 
ignorance or misconducl of her roaster 7 

The Trinity Masters having given their opinion that th^e wasBot a 
good look-out on board The Mellona ; that if there had been, there was 
a possibility that the ooUision might have been avoided ; aad that the 
subsequent loss of The George was not to be attributed to aay waat of 
skill on the part of her master. , 

Dr. Lushinoton^ continued. — The oooclusion to which I come in 
law is, that the party proceeded against must be responsible for this da- 
mage, because there was blame in not keeping a better look-ont. I word- 
ed the second proposition very carefully. } am, of opinion, in poini of 
hiw, that, if there has been previous negligence in noC keeping a good 
look-out, then that party is responsible for all the consequeaces, whioh 
might, by possibility, have been prevented. If indeed a party is to blaose^ 
but by no p|ossibiIity whatever could injurious consequences result fitHn 
that culpability, then the court might not hold him responsible; but if 
the party is to blame in the manner in whksh I apprehend it is now salis- 
fiictorily estaUished these parties were, I hold that he is liable for Uie. 
consequences. On the third question I never enlertained a doubt I 
pronounce for the damage with costs. And I do hope and trust that the 
result of this investigation, both as regards the loss of property and life, 
and the penalty, if it may be so called, which will be inflicted on Tiiue 
Mellona, may operate, in some degree, to prevent that utier carel^aso/sss 
which the court every day perceives to exist in colliers travelling from 
the north to the soucti. These collisions are now of frequent occurrence^ 
and those m charge of the lives and property on board those vessels^ n»a«t 
not forget that they have, in many respects, a dangeioae navigatioo, aaA 
from the multitude of vessels that how occupy that paxb of the aea^ tbe 
danger of collision is increased infinitely beyond what it was iaan^fly. 



The Shannon. — 1*^ December^ 1847. 

SALVAGE — TENDEa-^COSXa. 

In a cauM of mlvago, ■light services were admitted at the hearmg, but no tender had been 
made, on the ground that the daim made upon by the owner before the action was broogfat, 
was founded upon a highly exaggerated slatementof tbe valae oC tlia senriaes readeiad» and 
so large as tapreelndeaU ezpecUtionof a laosonaUe tender being accepted : Held* that the 
sajvony were aatitled to their costa. 

The brig Shannon, on Hhe 23d February last, got upon a sand near 
the mouth of tbe river Tyoe, and was assisted off by two steam-tugs. 
The value of the ship and cargo was 1600Z. On tbe 24ih, the salvors 
called upon the owner of the Shannon, and were told by him that he 
could not then say any thing with respect to their services, as the brig had 
gone to sea immediately on being got off the sand, and he bad conse- 
quently no communication with the master. On the 25th, the solicitor 
for tbe salvors wrote to tbe owner demanding 2502. for the services ; and 
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IB 9miw0f the owner said be would send and eomoHinicate with th« 
masltr. Sabsequentlyy the master having written from the Downs that 
the serriees were very trifling, on the 23d March the agent for the owner 
wrote to the salvors, stating that the ship would return to England in 
July, when they would have an opportunity of prosecuting their claiou 
The ship was accordingly arrestee in July, and an action entered in 
500{. No tender wa3 made. 
The circumstances are fully noticed in the judgment 

Addams and CurtieSj for the salvors. 

Bauford and Deane^ for the owner, admitted tlmt the salvors were 
entitled to some reward, but submitted that, as the sum (2602.) claimsd 
by the salvors was so large that no tender adequate to the r««l merila 
eould have been made by the owner with any expectation of being ae- 
oepted, the salrers were not entitled to the whole of their eosta. 

^ I>R. LusaifTOTON. — I think it is much to be lamented in this case, that 
any controversy ever arose as to whether the present was a salvage ser- 
vice or not, because whatever may be the extent of merit, or whatever 
the degree of compensation which the court may think fit to award, 
according to all the rules, which are notorious, and well established in 
this court, this must be considered a salvage service ; for wherever there 
is a vessel at sea, which has got on a aand and been rescued, whelheirby 
a steamer or by the agency of any other vessel, item that position, berit 
mere or ieea periloiia> it is undoubtedly and unquestionahly a salvage 
service* I am. not satisfied by the argument of either of the eounael wt 
ihe owner, why id this case a tender might not hare been made ; because 
tbovgh it may be pediectiy true that the original demand wea very eKorbi- 
tant, yet that is no reason why a tender QU(;hi not be mads propoctiened to 
the meiils of the case, according to the judgment o£ the owners them< 
selves ; and there is always this advantage in making a tender, provided 
it be fair and equitable, that then, ac((prding to the established rules et 
the court, costs are never given against the owners, md. in some cases 
tbe owners would be entitled to costs against the salvors. But this being 
a case, as I must think now, of admitted salvage service^ it necessarily 
fallows that I must decree the costs, unless there be aometbing in the 
peculiar circumstances, or in the conduct of the cause, which would take 
ofi* from the ordinary title of the salvors to their costs^ when any thing 
is pronounced to be due to them* This brings me to consider the merits 
of the present case. Here is a vessel of 25Q tons burthen^ laden, with 
coals, proceeding from Shields to Porto Rico. After having got out of 
the river Tyne, slie, ia consequence of waiting for three of her crew, who 
had not come on board, whilst beating about off the mouth of the river, 
missed stays, and came on the Trow Sand. The wind, it appears^ was 
Mowing on the sand ; but the weather, in my judgment, conld not be 
considered in any degree boisterous, or such as to enhance the oi^dinary 
peril aud difficulty which every vessel has to encounter whenit becomes 
fixed on a sand. In these circumstances, the assistance I am about to 
state was accepted by the master of the Shannon ; and an objection has 
been taken which I must thiuk has some foundation, that the original 
statement of the salvors with regard to their boats having been occupied 
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in towing other vessels, is not supported by the evidence in the ( 
I regret to think that such an assertion should have been made, when it 
turned out not to be altogether founded in fact. The original statem^it 
was in these words : — '' That the said steam vessels, being at such tiraa 
respectively engaged to tow other vessels into the harbor of Shields, the 
said Edward Pearson and Thomas Wood, who were the masters of the 
steamers, observing the perilous situation of the said brig, immediately 
separated their said steam vessels from the ships which they were at such 
time respectively towing." It is impossible to say that these words do 
not convey the notion that both these vessels were, at the time in ques- 
tion, not engaged to tow vessels, but actually towing them ; and yet it 
is admitted in the reply that such was not the fact, but that one of them 
was only in treaty for towing a ship. There may not be any great dif- 
ference in the essential bearing of the case, whether they were towing 
the vessels or engaged to tow them, but there is a very essential differ- 
ence in the fact itself; and this statement, which must have come from 
persons who knew the truth, ought to have been couched in words bring- 
ing the facts to the notice of the court in a shape much more entitled to 
cmlit and trustworthiness. So much for the commencement of this 
business. I will now advert to the affidavit of the master of the Shan- 
non, in order to see what is the story be gives of the acceptance of these 
services. I regret to say, that if I have had cause to blame the salvors 
in the commencement of the case, I have at least equal occasion to find 
fault with the affidavit of the master. Having stated the preliminary 
circumstances of the case, and the time the vessel came on shore, he says, 
^* There being a steam-tug, which this deponent believes to have been the 
Tiger, close to the brig, waiting for vessels coming into the harbor, the 
deponent hailed her to take his warp, and give him a pull. That one of 
the crew of the Shannon threw on board a small warp, but which from 
being rotten and unfit for the purpose, broke on the steamer beginning" 
to tug." This is the way he represents the case as having occurred at 
the time. In the act on petition, it is stated that the warp in question 
was broken by reason of its being rotten and too small for the purpose. 
I want to know in what way this can be represented as being, in the 
slightest degree, a circumstance which operates against the salvors theift- 
selves ; because, this was the warp which was put on board the steamer ; 
and, consequently, whether the rope was fit for the purpose or not, the 
master of the Shannon himself, by whose order the rope was used, is 
responsible, and not the salvors. The affidavit then goes on to state, 
^ The steamer then came up, and her warp was put on board the brig ; 
that, as soon as she was made fast, another steam-tug, the name of which 
was unknown to the deponent, which was also lying by at the mouth 
of the harbor, came up, and without being hailed by the master of the 
brig, or being requested by any one so to do, put her warp also on board, 
and both steamers were directly set in motion." What is the idea in- 
tended to be conveyed ? First, the vessel was not hailed ; secondly, she 
put her warp on board. Then, one would suppose, that this was in the 
nature of a service forced on the vessel when she was on the sand, it 
being clearly an endeavor, though the fact is kept back, to give what 
really, under the circumstances, is impossible, to men of common sense, 
an appearance of this being a forced service on the part of the steamer ; 
when, of course, the very warp itself, which the steamer put on board, 
must have been fastened on board by the directions and orders of the 
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master of the brig. Although he did not hail her, yet he accepted her 
Benrices by his own act and deed, and by the acts and deeds of those 
under his authority. This is not giving that kind of statement which 
the court likes to see. I will not say it was intended to deceive the 
court, but it is not giving a fair representation of the facts as they took 
place. If the facts had been stated clearly, they would have been these: 
that he hailed the Tiger, that he ordered his own warp to be put on 
board, that that was not sufficient, and the Tiger then sends her own 
warp; that the other steamer then came up, that her services were ac- 
cepted, and her warp put on board and made fast. There is a tendency 
through the whole case to give an undue complexion, as if the services 
were forced upon the master, instead of being voluntarily accepted. The 
steamers then are set in motion, and the Shannon is got off. So far the 
services are effectually rendered. Still there are other matters which 
must be looked at with reference to the value of these services. The 
master, in his affidavit states, that these services were not necessary ; 
his words are : " Had her anchor (the Shannon's) been let go, she would 
have been entirely afloat, without any assistance, in half an hour, and 
there would have been water enough for her to clear the sands. She was 
not lying in the way of vessels coming into the harbor, and as it was 
perfectly clear, though getting dark, she would have incurred no danger 
DV remaining for that tide." The meaning of this is, that the services 
of the steamers were not necessary at all ; that the vessel was in no risk ; 
that he might have dropped anchor, and got off in half an honr. Then 
why did he accept the assistance ? It is not to be argued that a master, 
having such perfect facility of dropping an anchor and getting his own 
vessel off the sand, within the space ofhalf an hour, without any assis- 
tance, is so economical of the labor of his crew, that he accepts the ser- 
vices of two steamers to get her off in a quarter of an hour, or, accord- 
ing to some of the statements in the case, in atnuch longer period of 
time. It appears to me, if the facts were as they are represented by the 
master, that he had no business to have accepted any assistance at all. 
Without entering into the question of the height of the sea, or minute 
points, I must look at the general aspect of the case. The wind was 
blowing on, not off, the sand ; and, at that season of the year, in the 
month of February, it never can be said, with a semblance of truth, that 
a vessel, though in no immediate danger, is not subject to risk, if at 
nightfall she be on the sands, and the weather is becoming more violent. 
Therefore, admitting the risk was slight, I do not think it can be main- 
tained, that any vessel thus situated is entirely free from a chance of 
peril, though there may not be immediate danger. As to the length of 
time occupied, it is a matter of perfect indifference in this case, because 
it is not a question whether the salvors are to be remunerated for the 
length of time their services took; but, as steam-power was employed, 
the question is, what reward these persons ought to have for the em* 
jdoyment'of that power. With respect to the state of the wind and 
weather, there is the usual extreme contradiction ; and, in the present 
case, I may pass over the consideration of them, except for this purpose ; 
I admit there was not such wind or weather as to prevent vessels going 
oat, if they thought proper, to render assistance to this ship, if she was 
in a state of distress. But then, on the other hand, it cannot be denied,, 
that the very fact of others going out to render assistance, proves that' 
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some assistance was likely to be wanted, and that the Shannon was-not 
in the condition represented on the part of her owners. I have do hesi- 
tation in saying, that I must proportion the reward which I am about to 
give to these two vessels, first,' with regard to their possessing steam 
power, a circumstance which the court never forgets, because steam 
power is more efficacious, and secondly, it is always more ex}iensive to 
those who render the services, as you must take into consideration 
through what means that power is created. In the present case the 
steam-vessels are of no great value, such as we have seen in other in- 
stances, being worth about 800Z. The sum I shall allot will, I doubt 
not, be conceived by the salvors to be too little ; by the owners, too much. 
I shall give 80/. But with regard to costs, I have no hesitation in giving 
them to the salvors. If I am told there is a good reason for a contrary 
course, that there are conflicting affidavits, that is a reason that will ope- 
rate with almost equal force in every single case that comes before the 
court. The court has never, that I am aware of, deprived salvors of 
costs, because some circumstances are stated with too much exaggera- 
tion, and some circumstances are not satisfactorily proved, or, on the 
contrary, disapproved. The cases in which the court has denied costs 
to salvors are where there has been a deliberate attempt, evidently foun- 
ded on grounds utterly and altogether without a shadow of truth, to de- 
ceive the court, and the court has been of opinion that no services were 
rendered , I, therefore, give the salvors 80/. and their costs. 



REVIEW. 

Rbportb of Cases Argued and Determined in the Court of Chancery of the State of New York. 
By Oliver L. Barbour, Counsellor at law, Vol. 1. New- York : Banks, Gould & Co., 144 
Nasnu Street Albany : tfoold, Banks & Gonld, 104 Stote street, 1847. 

This is the first volume of a new series of reports in the time of Chain 
cellor Walworth, and we can with great propriety congratulate our pro- 
fessional brethren, that the reporting these decisions has fallen into the 
hands of a gentleman eminently qualified for the task. 

We have devoted some time to a perusal of the cases reported, and caa 
speak of them in terms of high commendation. 

The cases have evidently been selected and prepared with great dis- 
crimination and care. We would direct the attention of some of our 
ouDg lawyers (judges in embryo) to the case of Green v. Hick$f p. 
t09, by which they may learn how essentially necessary it is when at- 
tending an examination under a creditor's bill, to know bow far theY 
are justified, under the usual order of reference to appoint a receiver, to 
examine a defendant, for the purpose of ascertaining whether he has made 
a fraudulent assignment of bis property prior to the commencement of 
the suit. 



NOTICE TO CORRESPONDENTS. 

The article on Legal Education will not suit us, " Solicitor.'' We'sbatl 
be glad to publish the case. Indeed any well authenticated case, of im- 
portonoe, from any pan of the United States, will be acceptable to us. 
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Vol. v.] NEW-YORK, APRIL, 1848. [Monthly Part. 

STATUTE OF FRAUDS. 

PART PERFORMANCE. 

i 

* ' PART II. 

We are now to consider what shall be deemed a sufficient part perform- 
ance to withdraw the case from the operation of the Statute of Frauds. 

Now in the first place, payment of the price, partial or total, will not 
be so ; for there may be a restitutio in integrum^ that is to say, the 
money may be paid back and both parties restored to their former situa- 
tion. Upon this point the remarks of Lord Redesdale * have been held 
conclusive. " It has always," said that learned judge, " been considered 
that the payment of money is not to be deemed part performance to take 
a case out of the statute. Seagood v. Meale, Prac. Chan. 560, is the 
leading case on that subject. There a guinea was paid by way of ear- 
nest, and it was agreed clearly that that was of no conseauence in case 
of an agreement touching lands. Now, if payment of fifty guineas 
would take a case out of the statute, payment of one guinea would do 
so equally ; for it is paid in both cases as part payment, and no distinc- 
tion can be drawn. But the great reason why part payment does not 
take such agreement out of the statute, is that the statute has said, 
that in another case, namely, with respect to goods, it shaU operate as 
part performance. And the courts have therefore considered this as ex- 
eluding agreements for lands, because it is to be inferred that when the le- 
gislature said it should bind in the case of goods, and were silent as to 
the case of lands, they meant that it should not bind in the case of lands. 
Payment of money is not part performance, for it may be repaid, and 
the parties will be put as they were before, especially if repaid with in- 
terest. 

Neither will acts merely ancillary and introductory, as delivering ab- 
. streets, preparing conveyances, going to view the estate, and making 
surveys, valuations, &;c.,t although each of these acts are necessarily 
attended with expense. 
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The fact of possession in pursuance of a parol agreement niay be 
yiewed ; first, with reference to the vendor ^ and secondly, with refer- 
ence to the vendee. 

As to the vendor, if he deliver possession to the vendee, this is a part 
performance by the vendor which will bind the vendee. 

So as to the vendee, if he take possession in pursuance of the con- 
tract, this is a part performance by the vendee which will bind the ven- 
dor ; but if the vendee enter into possession wrongfully, it will not avail 
^lim, for the vendor will not be bound. 

Where the vendee has not only been put in possession in pursuance of 
the contract, but has expended money in building, repairs, or other im- 
provements, it would be inequitable to permit the vendor to plead the 
statute against him ; for in such a situation if the parol contract were to 
be considered a nullity, the vendee would be liable to be treated as a 
trespasser, and his expenditure would not only operate to his prejudice, 
but would be the direct consequence of a fraud practised upon him by 
the vendor. 

In the case of a tenant, the mere fact of his continuance in possession 
will have no weight, for as observed by Lord Loughborough, '* The de- 
livery of possession by a person having possession to the person claiming 
under the agreement, is a strong and marked circumstance ; but the 
mere holding over by the tenant, (which he will do of course if he have 
no notice to quit,) would not of itself be sufficient to take the case out 
of the statute, or even c^l for an answer. But if he pay additional rent| 
the landlord must answer whether he accepted such additional rent on 
the foot c^a new agreement, or on any other ground.* 

The act, says Lord Eldon, to be considered a part performance, must 
be, in its nature, almost necessarily done in pursuance of the contract. 
Thus, where repairs are stated, the court must be satisfied that they 
would not have been done if that contract had not been made.t 

To the same effect, but with greater amplitude of illustration. Sir 
William Grant, (in a case where it was contended that there was part 
perfoinmnce by a tenant rebuilding on the faith of the landlord's verbal 
prpmise to renew his lease,) held that to show a part performance it wa4 
necessary that the act should be one unequivocally referring; ta and 
resulting from, the agreement, and such that the party would sufi!er an 
injury amounting to fraud by the refusal to execute it. But this w«9 
not the nature of the act here. For first, it was equivocal ; se.condly^ 
it was such as easily admitted of compensation without executing the 
agreement. It was not an unequivocal act, for it would have taken 
place equally if there had been no agreement. The principle of the 
Q^ses is, that the act must be of such a nature that if stated it wouM 
ojf itself infer the existence of some agreement, and thep parol evidence 
is admitted to show what the agreement is. But this act would not 
infer the exist^ce of an agreement, as it must have been done by the 
party either at his own or the landlord's expense. Then was there 
such an injury as could not easily be repaired in any other way than 
by executing the agreement? No; for the money which he has 
expended he might recover from the landlord, if it was by the 
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landlord that the espense was to be borne. The circumstance that the 
party may be obliged to resort to an action to get back his money was 
DO reason for taking the case out of the statute. Lord Redesdale, in a 
case before him, stated his opinion that payment of money was not a 
part performance. Yet there the act could hardly be said to be equivo- 
cal in its nature, as the payment of a price pre-supposes a sale ; but the 
money may be repaid, and the parties are restored to their former situ- 
ation. This case, Was strougeir for the expenditure did not imjAy a pre^ 
cedent agreement. Suppose my tenant should set up an agreement for 
a purchase and get a witness to swear to it, and then offer as evidence 
of part performance his possession and cultivation of the land. Could 
that be deemed an act of part performance which would have existed 
precisely in the same shape, whether there was any agreement for a 
purchase or not ?* 

According to this doctrine the act must not only be unequivocally 
referable to the alleged verbal agreement, but it must be such an act as 
does not easily admit of pecuniary compensation. This shows how 
erroneous are some of the older cases in which it was held that pay- 
ment of the price, partial or total, amounted to a sufficient part perform- 
ance, because, although such payment be referable to the agreement, 
yel a restUuiio in integrum, by repayment back with interest, is 
ample compensation. 



PRACTICAL POINTS. 

LIBEL. 

OKMURRElt — PLEA OF JUSTIFICATION — WANT OF PARTICULARITY. 

Tme following points appear to be new. The declaration for a libels 
stated that the plaintiff sought admission into a club| and gave 
an entertainment a few days before he was to be elected ; that on the 
next morning he bolted, and that some of tlie poor tradesmen had to 
lament the lashionable character of his entertainment — the defendant 
pleaded that the plaintiff did suddenly leave and quit the town withottt 
paying debts contracted by him with divers persons in the town, with 
intent to defraud and delay them, whereby the said persons remained 
unpaid. The plea was held bad for not stating the names of the persons 
alleged to have been defrauded.! In a similar case,} where the same 
plea was pleaded — the court held the plea bad, inasmuch as the libel 
imputed a fraudulent evasion of creditors, and the plea only stated some- 
thmg which was not necessarily fraudulent and was not averred to be so. 
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t O^Brien t. Brfant, 4 D. 4k L. 341. 
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U. S. Supreme Court— Peter G. Hogg et al ▼. John B. Emenon. 



VL. 0. 0npren.t Court. 
[ WashingtoTh December Term^ 1847.] 

Befon the foil Bench. 

pKtER G. Hooo et alf Plaintiffs in Error v. JoAn B, Emerson, ^ 
Defendant in Error. 

[Error to the Cireuii Court of the U. S.for the Southern Dietriet of Neut-Yorfs.] 
WRIT OF ERROR — ORIGINALITY OF SPIRAL SUBMERGED PROPELLER. 

Upon the allowance of a writ of error from the United States Circuit Court to the United States 
Supreme Court, where the amount of the yerdict is not sufficient to make the same a mat- 
ter of right, the plaintiff m error is entitled to carry the whole case up. 

The originality of the principle of the spiral submerged propeller examined and decided on. 

This was a suit, brought ia the court belbw by John B. Emerson, 
against Hogg & Delemater for making and vending the spiral propeller, 
heretofore called and known as the " Ericsson Propeller," in violation 
of the patent of the plaintifi^ John B. Emerson, for a '^ spiral propeller." 
Two juries had rendered verdicts in favor of the plaintiff; one for 
$3600, the other for $1600 ; which, not being sufficient in amount to 
afford a writ of error as matter of right, the same was allowed by 
the court as " reasonable," under the 17th sec. of the patent law of July 
4, 1836. (6 Stat, at Large, 124.) 

The court, however, limited the writ of error to five points, as being 
those material and proper for review. 

Upon the argument of the writ of error, the plaintiffs in error raised 
another question and insisted that the patent was void, because the 

Sant to the patentee was for " an improvement in the steam engine," and 
at it did not embrace a patent for spiral propellers, and that the sche- 
dule annexed to the letters patent cannot be resorted to in order to ex- 
tend the grant. 

It was proved on the trial, that the propellers constructed by the de- 
fendants were substantially the same as that claimed under the plain- 
tiff's patent. 

The following are the points indicated by the circuit judge, when 
allowing the writ of enor, as proper for review. 

I. Whether the patent is void as embracing two or more distinct and 
independent inventions or improvements. 

II. Whether the claim is for entire paddle wheels, or only for an im- 
provement. 

III. Whether the new is sufficiently distinguished from the old. 

IV. Whether the corrected drawing was properly allowed and filed. 

V. Whether the rule of damage was correct. 

The case was presented on printed arguments at the last term, and a 
majority of the judges who heard the cause, concurred in the opinion 
delivered. 
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F. H. Upton and / O. Sargeant^ for the plaintiff in error. 
F. B. Cutting and W. Q. Morton^ for the defendant in error. 

WooDBtTRT, J.| delivered the opinion of the court. — This is a writ 
of error brought under some peculiarities which are first to be noticed. 

It comes here by virtue of the 17th section of the general patent law 
of July 4th, 1836. (5 Stat, at L. 124 p.) 

That section grants a writ of error from decisions in actions on patents, 
as in ordinary cases, and then adds the privilege of it '' in all other ca- 
ses in which the court shall deem it reasonable to allow the same." 
This was doubtless intended to reach suits where the amount in dis- 
pute was less than $2000, on account of the importance of the points 
sometimes raised, and the convenience of having the decisions on pa- 
tents uniform, by being finally settled, when doubtful, by one tribunal, 
such as the Supreme Court. 

The judges below, in this case, deemed it reasonable, that only a cer- 
tain portion of the questions, raised at the trial concerning the validity 
of the patent, should come here, and the record was made up accor- 
dingly. 

But the appellants contend for their right to bring here all the ques- 
tions, which arose in the case, and this is a preliminary point to be set- 
tled before going into the merits. The present is believea to be the first 
writ of the kind, which has given occasion for settling the construction 
of any part of the above provision ; and therefore, without the aid of 
precedent, after due consideration of the . words and design of the sta- 
tute, we have come to the conclusion, that the position of the plaintiffs 
in error, in this respect, is the correct one, and that when a court below 
deem it *' reasonable" to allow a writ of error at all, under the discretion 
vested in them by this special provision, it must be on the whole case. 

The word " reasonable" applies to the " cases" rather than to any dis- 
crimination between the different points in the cases. 

It may be very proper for the court below to examine those points 
separately and with care, and if most of them present questions ot com- 
mon law only, and not of the construction of the patent acts, and others 
present questions under those acts, which seem very clearly settled or 
trifling in their character, not to grant the writ of error at all. It might 
then well be regarded as not ^ reasonable" for such questions, in a con- ^ 
troversy too small in amount to make the writ a matter of right to per- 
sons if standing on an equal footing with other suitors. But we think 
from the particular words used rather than otherwise, that the act in- 
tended, if the court allowed the writ as " reasonable" at all, it must be 
for the whole case, or, in other words, must bring up the whole for con- 
sideration. 

We shall, therefore, proceed to examine all the questions made at the 
trial, which it is supposed are relied on, and are now before us on the 
original writ and a certiorari issued since. 

Looking to the declaration, the action is for a violation of a patent for 
an '' improvement in the steam-engine and in the mode of propelling 
therewith either vessels on the water or carriages on the land." 

The evidence offered at the trial was a patent for '< a new and useful 
improvement in the steam-engine," *^ a description whereof is given in 
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the words of the said John B. Emerson himself in the schedole hereto 
annexed and is made a part of these presents.'' 

In the schedule annexed is described fully what he says he inTented, 
Tiz. : " Certain improvements in the steapi^epgiae and in |be mode of 
propelling therewith either vessels on the water or carriages on the 
land.'* 

The first question arising on this statement is, whether the evidence 
proves such a patent as is set out in the writ, to have been violated by 
the respondents. 

If the patetit is to be ascertained from the letters alpne, or rather from 
what is sometimes called their title or heading without reference to the 
schedule annexed, the evidence is undoubtedly defective^ as the writ 
speaks of a patent for an '' improvement in the steam^ngine and in the 
mode of propelling" vessels, d^. ^A^r^u^A— while the letters themselves, 
in their title or heading speak onlv of a patent for ''a new and useful 
improvement in the steam-engine.'' But the schedule annexed and re- 
ferred to for further description after " improvement in the steam-engine" 
adds, and "in the mode of propelling therewith" vessels, d&c. 

It can hardly be doubted, therefore, that the improvement referred to 
in the writ and in the letters patent with the schedule or specification 
annexed, was in truth one and the same. 

Coupling the two last together, they constitute the very thing de- 
scribed in the writ. But, whether the^ can properly be so united here, 
and the effect of it : to remove the difficulty, h&ve been questioned, and 
must therefore be further examined. We are apt to be misled in this 
country by the laws and forms bearing on this point in England being 
so different in some respects from what exist here. 

There, the patent is nrst issued and contains no reference to the speci- 
fication except a stipulation that one shall, in the required time, be filed. 




176.) 

Under these circumstances it will be seen that the patent* going out 
alone there, must in its title or heading be fuller than here, wheie it goes 
out with the minute specification. But even there it may afterwards be 
aided and its matter be made more clear by what the specification con- 
tains. They are, says Godson on Pat., 108, '^connected together," aoud 
** one may be looked at to understand the other." See also 2 Hen. B. L. 
478. 1 Webst. Pat, R. 117. 8 D. & E. 95. 

There, however, it will not answer to allow the specifieation filed 
separately and long after, to be resorted to for supplying any entire 
omission in the patent, else something may be thus inserted afterwards 
which had never been previously examined by the proper officers, and 
which, if it had been subaiitted to them in the patent and ^^<>min^ 
might have prevented the allowance of it, and which the world le not 
aware of, seeing only the letters patent without the sneci&cation and 
without any reference whatever to its contents. 3 Bred. ^ Bing. 5. 

The whole facts and law, howeveX| are diHEerent here. This patent, 
issued March 8th, 1834, and is therefore to be tested by the act of Con- 
gress then in force, which passed February 2l8t| 1793. (1 Statuteeat 
L. 318.) 
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In tfie 3d aectien of that ael it ia expressly proTided " that every in- 
nMtor* bfrfbre he can raceive a patent," '^ shall deliver a written descrip- 
tfon 01 bis invention,'* &c. — thus giving priority very properly to the 
speeifieatim lalher than the patent 

This change existed in the first patent lav, passed April 10th, 1790 ; 
(1 Statute at L. 109) and is retained in ihe last act of Congress on this 
subgeet, passed July 4th, 1836. {6 Statutes at L. 119.) 

It was wisely introduced in order that the officers of the government 
Inigbt at the outset have before them full means to examine and under- 
stand the claim to an invention better, and decide more judiciously 
whether lo grant a patent or not^ and might be able to give to the world 
fuller, more accumte) and early descriptions of it than would be possi- 
Ue undeT the laws and practice in England. 

In diis country then the specification being required to be prepared 
aad filed before the patent issues, it can well be referred to therein in es' 
ien90f as coataining the whole subject matter of the claim or petition for 
a patent, and then not only be recorded for information there, as the laws 
both in England and here require, but beyond what is iHracticable there, 
be united and go out with the letters patent themselves so as to be sure, 
that theae last thus contain the substance of what is designed to be re- 
garded as a portion of the petition and thus exhibit with accumcy all the 
claim by the inventor. 

Bnt More inquiring more partiealarly into the e&ct of this change, 
It may be ul;efiil to see if it is a eompljance wiih the laws, in respect to 
a petition which existed when this patent issued, but were altered in terms 
abortiy afler^ 

A petition always was and atill is required to be presented by an in* 
veiilQf wh^n be asks for a patent^ and one is recited in this patent to have 
been pieseated here. It was also highly important in England, that the 
oontoole of the petition as to the description of the invention should be 
full, in Older to include the matetrial parts of them in the patent, no 
specification being then filed there» as here, to obtain such description 
from, or to be treated as a portion of the petition and the whole of it 
fant out with the patent, and Ihqs complying with the spirit of the Jaw 
and giving fuller and more accurate information as to the invention tb4n 
Miy afastmct of it could. 

In this view and under such laws and practioe heis, it will be seen, 
ih«t the eoolenta of this petition, .as well as the petitian iisei^ became a 
very imimportant form except «s construed to adopt the specification, and 
the contents of the latter to be considered substantially as the contents 
of the foimer. 

Aocofdingly, it is not a little carious, thai though the act of 1793^ 
which ia to govern this caae, re^uiied^ like that of 1790, a petition to be 
presented^ aqd the .poMU whea issoedi a% in the English form, to recite 
the aUegations and suggestions of the p^tiou,^ (1 Stat, at L. 321 p. 1 
fee. ftod 110 p. 3 sec.) Yet, on careful inquiry at the proper o$ee, so 
fu aeiiaifcordsare restored^ it appears, that after the first act of 1790 
paasedy the petitions standing alone seldom contained any thing as to the 
IMleni beyond a mere title: sometimes fuller and again very imperfect 
and genenil, with no other ailtgaiwM or suggestions or descHpiums 
wtaever, except those in the schedule or specification. The only ex- 
eeption found is the osm of JSwns v. Chamkers, 2 Wash. C. G. 126, ia 
a petition filed December 18th, 1790. 
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Though the records of the Patent Office before 1836 were consumed 
in that year, many have been restored, and one as far back as Aug. 10th, 
1791, where the petition standing alone speaks of having invent^ only 
"an easy method of propelling b^ts and other vessels through the water 
by the power of horses and cattle.'' All the rest is left to the schedule. 
Other petitions, standing alone, are still more meager ; one, for instance, 
in 1804, asks a patent only of a '* new and useful improvement, being a 
composition or tablets to write or draw on ;" another only '* a new and 
useful improvement in the foot stone ;" and another only " a new and 
useful improvement for stove making ;" and so through the great mass of 
them for nearly half a century. But the specification being filed at the 
same time, and often on the same paper, it seems to have been regarded, 
whether specially named in the petition or not, as a part of it, and as 
giving the particulars desired in it, and hence to avoid mistakes as to 
the extent of the inventor's claim and to comply with the law, hv insert- 
ing in the patent at least the substance of the petition, the omcets in- 
serted, by express reference, the whole descriptive portion of it as con- 
tained in the schedule. This may have grown out of the decision of 
Evan V. Chambers, in order to remedy one difficulty there. Cases have 
been found as early as 1804, and with great uniformity since, explicitly 
making the schedule annexed a part of the letters patent. Proofs a( 
this exist, also, in our reports as early as 1821, in Orant ei al. v. /Soy- 
mond^ 6 Peters, 222 : and one 1st Oct., 1825, in Oray et aL v. (kRen 
et al. Peters' C. C. 394 : and 27 Dec. 1828, Wilson v. R&usseau^ 4 
How. 649. 

, Indeed it is the only form of a patent here known at the patent office, 
and the only one given in American treatises on patents. Philips on 
P&t. 523. Doubtless this use of the schedule was adopted, because ic 
contained, according to common understanding and practice, matter ac* 
companying the petition as a part of its substance ana all the description 
of the invention ever desired either in England or here in the petition. 
Hence it is apparent if the schedule itself was made a part of the 
patent and sent out to the world with it, all and even more was contained 
in it than could be in any abstract or digest of a {letiiion, as in the 
English form. 

We regard this mode and usage on this subject, adopted so early hers 
and practised so long, as not proper to be overruled now, to the destruc- 
tion of every patent probably from 1791 to 1836 ; and this too, when 
the spirit of all our system was thus more fully carried out than it could 
have been in any other way. 

As this course however sometimes was mistmderstood and led to mis- 
constructions, the revising act as to patents, in July 4th, 1836, changed 
the phraseology of the law in this respect, in order to conform to this 
long usage and construction under the act of 1793, and required, not in 
terms, any abstract of the petition in the patent, but rather '' a short 
description" or title of the invention or discovery, correctly Indicatiog 
its nature and design," and '^ referring to the specification for the pariieif- 
lars thereof, a copy of which shall be annexed to the patent." And it 
is that, the specincation or schedule which is fully to specify " what the 
patentee claims as his invention or discovery." Sec. 6. (5 Stat at L. 119.) 
It was, therefore, from this long construction in such various waye 
established or ratified, that in the present patent^ the schedule, or, in 
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into the letters themselves — not by merely annexing them with wafer. 
or tape, as is argued, but describing the invention as an " improvement," 
a description whereof is given in the words of the said John B. Emer- 
son himself, in the schedule hereto annexed, and is made a part of these 
presents." Hence too. wherever this form has been adopted, either be- 
fore or since the act of 1836, it is as much to be considered with the let- 
ters lUercB patenter^ in construing them, as any paper referred to in a 
deed or other contract. Most descriptions of lands are to be ascertained 
only by the other deeds and records expressly specified or referred to 
for guides; and so of schedules of personal property, annexed to bills 
of sale. Foxcroft v. Mallett (4 How. 378: 21 Maine, 69; 20 Pick. 
122 ; Phil, on Pat., 228.) Earle v. Satoyer, (4 Mason 0. C. 9 ; 1 Yes. 
& Beames 67, Fox^ ex parte,) The schedule, therefore, is in such case 
to be regarded as a component part of the patent. (Peters' C. C. 394, 
and Davis v. Palmer et al^ 2 Brockenboro, 301.) The oath of Emer- 
son too, that be was inventor of the improvement, rpiist, thus, be consi- 
dered as extending to all described in the schedule no less than the title ; 
and this is peculiarly proper, when the specification is his own account 
of the improvement, and the patent is usually only the account of it by 
another, an ofiicer of the government. Taking then the specification 
and letters together, as the patent ofilce and the inventor have mani- 
festly in this instance intended that they should be, and they include 
what has long been deemed a part and the substance of the petition ; 
and the patent described in them is quite broad enough to embrace 
what is alleged in the writ to have been taken out as a patent by the 
plaintiffs, and to have been violated by the defendant. They are almost 
ipsissimis verbis. And when we are called upon to decide the mean* 
ing of the patent included in these letters, it seems our duty not only to 
look for aid to the specification as a specification which is customary, 
(1 Gall. 437 ) 2 Stor. R. 621 ; 1 Mason, C. 0. 477,) but as a schedule, 
made here an integral portion of the letters themselves, and going out 
with them to the world, at first, as a part and parcel of them, Knd for 
this purpose united together forever as identical. 

It will thus be seen, that the effect of these changes in our patent 
laws and the long usage and construction under them, is entirely to 
remove the objection, that the patent in this case was not as broad as 
the claim in the writ, and did not comply substantially with the require- 
ments connected with the petition. 

From want of full attention to the differences between the English 
laws and ours, on patents, the views^ thrown out in some of the early 
' cases in this country, do not entirely accord with those now offered. 
(Paine C. C. 441.) Pennock, et al v. Dialogue^ (2 Pet. 1.) Some 
other diversity exists at times, in consequence of the act of 1793 and 
the usages under it, in the Patent Ofilce, not being in all respects as the 
act of 1836. But it is not important, ia this case, to go further into 
these considerations. 

The next objection is, that this description in the letters thus consi- 
dered, covers more than one patent, and is, therefore, void. 

There seems to have been no good reason at first^ unless it be a fiscal 
one on the part of the government when issuing patents, why more than 
one in favor of the said inventor should not be embraced in one instru- 
ment like more than one tract of land in one deed— or patent for land.-^ 
(PhiUpsonPiit.217.) 

VOL. VI, 20 
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Each could b^ set out in separate articles or paragraphs, as different 
counts for different matters in hbels in admiralty or declarations at com- 
mon law, and the specifications could be made distinct for each, and 
«jui^lly clear. 

But to obtain more revenue, the public officers have generally declined 
to issue letters for more than one patent described in tnem. (Renauard, 
293 p. Philips on Pat. 218.) And the courts have been disposed to 
acquiesce in the practice, as conducive to clearness and certainty. And 
if letters issue otherways inadvertently, to hold them, as a general rule, 
null. But it is a well established exception, that patents may be united, 
if two or more, included in one set of letters, relate to a like subject or ^ 
are in their nature or operation connected together. (Phil, on Pat 218-19^ 
Barrett v. Ball, (1 Mason C. C. 447.) Moody v. Fisher, (2 Mason C. C. 
112.) WjfQtt et al V. Stone et al (1 Story, 273.) 

Those here are of th^t character, being all connected with the use of 
the improvements in the steam engine, as applied to propel carriages or 
vessels, and may therefore be united in one instrument. 

Another objection is, that these letters, even when thus connected 
with the specification, are not sufficiently clear and certain in their de- 
scription of the inventions. 

This involves a question of law only in part, or so far as regards the 
construction of the written words used {Reutgen v. Kanowrs et al 1 
Wash. C. 0. 168.) Davis v. Palmer et al (2 Brockenboro C. C. 303 ;) 
Wood V. Underhillj (5 How. 1 :) The degree of clearness and freedom 
from ambiguity, required in such cases, is by the Patent act itself of 
1793, to be sufficient " to distinguish the same from all other things before 
known and to enable any person skilled in the art or science, of which 
it is a branch or with which it is most nearly connected, to make,com* 
pound and use the same." (1 Statute at L. 321. See also on this, 
Oodson on Pal 153, 4: 2 Hen. Bl. 489 : Wood v. UnderhiU et al 5 
How. 1. DavoU et al. Y.Brown, 1 Woodby & Min. 57. Pet. C. 0. 30 1 : 
SuUivanv. Re^d, Paine C. C. 441.) 

There are some further and laudable objects in having exactness to 
this extent, so as when the specification is presented, to enable the com- 
missioner of patents to judge correctly, whether the matter claimed is 
new or too broad. (3 Wheat. 454 3 Brod. & Bing. 5. 1 Starkie N. P. 
192.) So, also, to enable courts, when it is contested afterwards before 
them, to form a like judgment. (1 Starkie N. P. 192.) And so, that the 
public, while the term continues, may be able to understand what the pa- 
tent is and refrain from its use, unless licensed. (Webster on PaU 86. 11 
Bast, 106. 3 Merivale 161. 3 Wash. C. C. 463, in Evans v. Eaton. 
4 Wash. O. 0. 9. Bovil v. Moore, Davies, Cas. 361. Lowell v. Lewis, 
1 Mason 0. 0. 182-9.) 

In the present instance, yielding to the force of such reasons in favor 
of a due and rational degree of certainty, in describing any improvements 
claimed as new, there still seems to us, though without the aid of ex- 
perts and machinists, no difficulty in ascertaining from the language 
used here, the new movement intended to be given to the steam engine, 
by substituting a continued rotary motion for a crank motion, and the 
new form of the spiral wheel, when the engine is used in vessels, by 
changing the form of the paddles and placing them near the ends of the 
arms ; nor the new connection of the power with the capstan of such 
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vessels, by inserting the npper end <3f the shaft into the capstan. It is 
obvious, also, that the inventor claims as his improvement, not the whole 
of the engine, nor the whole of the wheel, but both merely in the iftw 
and superior form which he particularly sets out. He, therefore, does 
not claim too mUch, which might be t^id. (HiH v. Thompson et a.2 
J. Marsh. 435. 4 Wash. C. O. 68. Godson on Patents 189. Kay v. 
Marshall, 1 Mylne & Cr. 373. 1 Stor. R. 273. 2 Mason G. C. 112. 
4 Barn. & Aid. 541. Bovill v. lOoore, 2 Marsh. Com. P. Rep. 211.) 
' The novelty, in each, he describes clearly as he should ; and it is not 
necessary he should go further. (1 Stor. R. 286. Webster on Pat. 86, 
note. MacFarlane v. Price^ 1 Starkie 199 apd King v. Outkr,25^ 
3 Car. 1& Paine 611. 2 Mason C. C. 112. Kingsinf 4* Pirsson on 
Pat. 61. Godson on Pat. 154. Isaacs v. Cooper et al. 4 Wash. C. C. 259.) 

He need not describe particularly, and disclaim, all the old parts. (7 
Wheat. 435., Phil, on Pat. 270 and cases cited.) 

And the more especially, is that unnecesary, when such d&claialer is 
manifestly, in substance, the result of his claiming as new, only the 
portions which he does describe specially. ' 

All which is rec^uired on principle in order to be exact and not ambi* 
guous, thus becomes so. 

It is to be recollected, likewise, that the models and drawings were a 
part of this case below, and are pjroper to be resorted to for clearer infor- 
mation. {Earle v. Sawyer, 4 Mason C. C. 9.) With them and such 
explanatory testimony as experts and machinists could furnish, the 
court below were in ^ condition to understand better all the details^ and 
to decide more correctly on the clearness of the description ; but from 
all we have seen on the record alone, we do not hesitate to concur in 
the views on this point as expressed in that court. 

Incoiiclusion, on the other objections tp the proof, as to the drawings 
and to tne charge l)elo w in relation to the e^ect of them and to the destruc^ 
lion of them by fire, we likewise approve the directions given to the jqry. 

The destruction by fire was no fault of the inventor ; and his rights 
had all become previously perfected. This is too plain to need further 
illustration. We cannot consent to be over astute in sustaining objec- 
tioDs to patents. . (4 East, 135. Crosby v. Beverly, 3 Car. d( P^ne, 
^13, 4.) The true rule of construction in respect to patents and specifi- 
cations, and the doings generally of inventiors, is to apply to them plain 
and orainary principles, as we have endeavored to on this occasion and 
pot in this most metaphysical branch of modern law — to yield to sub- 
tleties and technicalities — ^unsuited to the subject and not in keeping 
with the liberal spirit of the age, and likely to prov« ruinous to acks^ 
pf the community, so inconsiderate and unskilled in business as men of 
geniiis and inventors, usually are. 

Indeed the English letters patent themselves itt>w, however difiet^nt 
may have been once their form or the practice under them, declare thait 
'' they are to he construed," " in the fnost favorable and benefidtd kense 
for the best advantage'^ qf the patentee. {Chdton on Pat. 24 p. app. 7. 
J^ingsby ^ Pirsson on Patents, 86 p. See aW on this rtrle^ Grmni v. 
Kaymond 6 Peters, 218. Ames v. Howard 1 Sumner, 482-6. Wytth 
V. Stone, 1 Story !R. 273, 287. Blanchard v. Sprague, 2 Stor. R. 164. 
(2 Brockenboro C. Q. 303.) 2 Barn. & Aid. 346, in the King v. Wheebsr. 
6 Howard 708, in WUson v. Rousseau et al. 1 Crompt Mees. & Bos. 
864. fa76 in Russell v. Cowly.)^The judgment bejow is affirmed. 
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BefoM the Hon. JOHN W. EDMONDS, one of the JosUces of tlie Saprome Coort 

[At Special Term, Ut April, 1848.] 
In the Matter of the Last Will and Codicils op Benjamin 

Rom AINE, DECEASED. 
SOUNDNESS OF MTND — UNDUE INFLUENCE. 

This was an appeal from the decision of the surrogate of the city and 
county of New- York. The circumstances and facts of the case are 
fully stated in the opinion delivered by the surrogate, reported in Yol. 
4, New- York Leg. Observer, p. 411. 

Duer, Western and Dillon, appeared for the appellants. 

Ogden, Whiting and R^maine, for the respondents. 

Edmonds, J. — ^These codicils are impeached on the grounds of un- 
soundness of mind and undue influence. The decree of the Surrogate, 
admitting the will to probate, omits all notice of the latter allegation, un- 
less it is intended to be included in the general language of the adjudi- 
cation, that the testator was of sound and disposing mind and memory. 
If the reasons of the Surrogate for his decision had been laid before me 
I could ascertain that ; but as it is, I can only iEi|er that a consideration 
so important as it seems to me, to the proper determination of the case, 
could not have been overlooked by him, although his final decree con- 
tains no mention of it. 

The allegation of undue influence, seems to me to be the most impor- 
tant and controlling element in the case. I have not time to dwell fully, 
here, upon all the considerations that have suggested themselves to me 
on the careful examination I have given of this case, and I must there- 
fore content myself with a mere general statement of the reasons which 
produce my judgment. 

The testator died at an advanced age. In the vigor of life he had 
been a man of intellect, general information, energy and decision of 
character, abundantly capable of forming and executing a deliberate 
and just determiilation. 

All the testimony shows this, and if these codicils had been executed 
while he was in such a condition, the Surrogate's conclusion would 
have been right. But he died d very old man, and as I should gather, 
more from old age than any positive disease, and before his death, was 
reduced to a condition of entire physical and mental imbecility. 

If in that state he had executed a will, all would agree in holding it 
void. 

The progress of his mind in its downward course, from the condition 
of manly vigor and independence to its final overthrow, was gradual, 
spreading over a considerable period of time, and the question is, in 
what stage of this progress, these codicils were made, whether at a time 
when his mind was acting in its own behalf, or when it was readily re- 
ceiving direction as well as impression from those around him. 
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Il seems to me to be an irresistible conclusioDy from the testimony, that 
all his acts in regard to the ultimate disposition of his property, were, 
from the time he made his second codicil to his first will, in Jane 1842, 
to the date df his last codicily in January, 1844, rather the result of other 
people's will than his own. 

The codicil of June, 1842, was produced by the entreaties and influence 
of Mrs. Nichols, aided by some others of the family, against the positive 
determination of the testator ; and it was only after a very stormy meet- 
ing and when this old gentleman of four-score, was worn out, that he 
consented that she might have it as she pleased. 

In a few days, and in July, 1842, the whole of the past wills were de- 
stroyed and an entire new one made, under the influence of his son, and 
in consequence of his opposition to the codicil of June. 

In December, 1842, a codicil to this will was made, entirely at vari- 
ance with the principle of the codicil of June previous, inasmuch as it 
charffed an advance to Nichols, to his wife's share of the estate. 

This was brought about by the influence of Mr. Dillon, which was at 
that time so great over him, as to procure from him a paper promising 
equality as to the distribution of his estate. 

In January, 1843, another codicil was made, providing for the educa- 
tion and maintenance of two of his grandchildren, to the exclusion of 
some thirty others, this unquestionably under the influence of one of 
those grandchildren who lived with him,^ was in constant attendance 
on him, and it is agreed on all hands, obtained and, till his death, main- 
tained great influence over him. 

In Aueust, 1843,/ollowed another co<^icil, providing for the same 
branch of his family to the exclusion of others, and two more of a simi- 
lar character in September, all under the influence of the same grandson, 
his nurse and his daughter, Mrs. Nichols, who, previous to the last of 
those codicils, which released her share from the charge of the $3500 
he had advanced to her, had returned from Europe. 

In January, 1844, within a few days of his death, another codicil was 
made under the same influence, aided by that of other members ct his 
family. 

So that from June, 1842, till his death in January, 1844, at the ad- 
vanced age of 83, during which time he made one will and nine codi- 
cils, he was palpably under the influence of others. Whether that 
was a just and proper influence, or of an undue character, depends upon 
the circumstances attending those acts and the condition of his mind 
at the time. 

In the first plhce it is to be observed, that each one of those acts was 
in favor of the person whose influence was brought to bear upon him ; 
and the last codicil, executed when on the verge of the grave, when he 
had to be fed like'a child and obeyed the calls of nature unconsciously^ 
was drawn by his grandson, for whose father's benefit alone it operated. 
Again it is to be observed that all these acts are apparently capricious 
and without good reason, from the settled conclusions of his own mind 
when operating in dnc vieor. 

And again, that the influence to which he yielded himself was that 
of the peraon who happened to be immediately about him, confined to 
his relatives but enjoyed equally the domestics employed to attend him, 
so that one of them, who was proved to have been drunk in the house 
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and discharged from his senrice, had inflmfnee enobgli to pfemit ffom 
him a davise of his dwelling house; and anorber «DOiigh 16 g«tfrOrii 
bim a deed to his grandson &[ dome oftier property. 

A large number of witnesses speak to the soundness of the 613 tnan'b 
mind, such as his baker, his grocer, his milkmani, <b1s darpienier, fiJB 
tenants and his ordinary acquaintances* Btit it is to be observed, that 
these were all mere casual risitors, who saw hinli kmiy occafsionally, aM 
not in the ordinary condition of his mind. 

And it is weU known that a mind breaking down under the iiMaeance 
of age has its intervals of brightness as well tis w«akne^s, And ttiat all 
effort of the will is often sufficient t6 produce, for a brief spMe, the one 
and conceal the other. 

From the casual observer it would not be difficult to conceal the evi- 
dences of weakness, especially if the subject wets surrounded by ttiose 
who were careful to guard against his being seen, except at a pMpitiott6 
moment. Hence the general opinion of such wiin^ses, boW^¥t»^ 
strongly it may be expressed, cannot be of as nrach weight as the testi- 
mony of those who were constantly around him, Mj^ially when Vbal 
testimony points to acts rather than deals in opinions, detliiis cireum^ 
stances trom which the court can form its own judgment, tether than 
repose on the judgment of others. 

Therefore, it is, that in my view, the evidence on the part of the con- 
testants far overbalances that offered by the propounders of this will, and 
that evidence details many circumstances which lead the mind at once 
to the conclusion that the mental powers of the testator were too mmob 
in ruins to etiable him to have a will of his own. 

He had be«i very fond of writing — he entirety ceased th6 practice. 

He became forgetful of hid friends, of his relatives, of passing evdnts, 
of hie own actions, of hid own children. 

HBdiTOoled and slavered in the decrepittide of old Age. 

He ceased attending to any business for neaHy a year before he di^. 

He was too helpless to dreiis or undress himself or obey the teilh of 
nature. 

He cried easily and frequently, and from trifling causes. 

He was tifedsily persuaded that the family of Mrs. Nichols would have 
10 go to the poor-house, and that his other <6hildren did not care for hikn, 
and that all but her wished him dead. 

He repeatedly asked the same questions oVe^ and ovet again. 

tie became stupefied and sleepy and had to be aroused. 

He became irritable. 

He would fall asleep in the hiidst of a conversation. 

He became unable to coUnt or make change. 

When feeding, cried like a child, because, as he said, he WAs fed too 

£Bl8t. 

He lost his way in the streets. 

Did not notice people in the room with him, or Wh&t wafa goln^ on 
around him. 

He talked incoherently. 

And himself started no topic of conversation. 

Whtti it is considered how wide a departure all this was, fVom th6 Or- 
dinary condtdon of his mind when in a sound stale^ and thai all tho^6 
who weie immediately around him and witnessing his behaviour at &I1 
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times, including Mrs. Nichols and h^r son, unite in declaring him child- 
ish and changed, I do not see how I can do otherwise than declare that 
these codicils, and especially the last one, ought not to be iMlmitted to 
probate. 

The decree of the Surrogate must therefore be reversed. 



^ [General Term^ May.] 

Present — Judges Edwards, Hurlbut, and Paige. 

Judge Edwards said he w«s authorized by his colleagues of the last 
terooi, to deliver decisions in the cases argued before them. 

The fbliowing decisions were then delivered. 

In Equity. 

Henrt Cothbal, impleaded with Farmers' Loan and Trust 
Company ads. the Mechanics' Bank. 

On. application, for the surplus money on a mortgage. sale, it appeaisd. 
that the F. L. 6c T. Co. had a mortgage on 86 lots of land for $120,000, 
and had obtained besides, in another matter, a general decree against 
the mortgagee for $8000, which was duly docketed, and was a general 
lien against him. The Mechanics' Bank and Cotheal had each a mofU 
gaga against the same person on other premises, from a sale of which 
the surplus in question arose, which Cotheal claimed under his morl- 

S^9 and which the F. L. & T. Ca claimed under their general 
ree. 

The F, L. & T. Co. had taken from the mortgagor a deed of the. 85. 
lots in satisfaction of their mortgage thereon, and it was insisted for 
Cotheal that their mortgage on the 86 lots had been merged in. the con- 
▼eyance to them of the equity of redemption, whereby these lots ware 
snbjected to the lien of their general decree and that they ought firat to 
resort to those lots for satisfaction of their general decree, betore resort- 
ing to a fund, on which alone Cotheal bad any lien. 

The master rciported that the F. L. and T. Co: was. entitled to the 
surplus, and the exceptions to his report came on to be argued before 
Edmoods, Justice, at the last Noveipber special term, who confinosd the 
roaster's report. See 1 Barbour S. C. Reports, 276. . And now, oi^ai^ 
hearing, it was held that the doctrine of merger is never regarded with 
favor in a oourt of equity, and is never allowed there except for special 
reasons and to promote the intention of the parties, and therefore the 
mortgage on the 85 lots did not so merge in the conveyance thereof as 
to open those lots to the lien of the general decree. 

And it was also held that Cotheal could not set up usury in that mort- 
gage, that being a personal defence which cannot be set up by a stran- 
ger to the original transaction. It is confined to those persons alone 
who are found by the original contract to pay the sum borrowed. De- 
cree of the special term confirmed with costs. 
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Ransom Smith v. Thomas H, Younq. 
{Error to the New- York Superior Court.) 

In an action on a lost note, it was held that the plaintiflf in the action 
need not be sworn to prove the loss — it being competent and sufficient 
to prove it by a disinterested witness. Also that an action at law on a 
lost note can be brought only by the party to whom it belonged at the 
time of the loss, and whether the plaintiflf below was such owner was 
a question of fact for the jury ; and that if there was any evidence in 
that respect an exception will not lie to the refusal of the Court to non- 
suit. Whether the plaintiflf on the trial shall be nonsuited, is a matter 
entirely in the discretion of the judge presiding thereat, where there is 
any evidence on the point. Judgment affirmed. 

At Law, 
Long Island Railroad Co. v. Frederick Marquand and Orville 

BiSSELL. 

Where a company had entered upon and enjoyed premises pursuant 
to a lease purporting to be made by their agent, and had paid rent there* 
on, it was held that they were bound by such leases, and that the au- 
thority of the agent to contract for them could be proved as well by a 
subsequent ratification by the company, as by direct evidence of his ap* 
pointment, and that he was himself a competent 'witness to prove bis 
authority. 

It was also held, where the case contained no stipulation as to when 
the rent was payable, that an agreement to pay quarterly would be in- 
ferred from the fact that the lessor bad demanded it quarterly and the 
tenant had frequently so paid it. Judgment for the defendants on the 
case with double costs to Bissell. 

Eugene Booert v. Stephen Burkhalter. 

On a covenant not to erect a nuisance, the covenantee cannot recover 
more ihan nominal damages unless he avers special damages. Motion 
to set aside nonsuit denied with costs. 

In Equity* 

^ Abel Fitch and others v. Stephen Warring and others* 

A trustee having in violation of his trust assigned mortgages which 
belonged to the trust fund, an assignee, though bona fide and after sev-* 
eral mesne assignments, obtained no title to them. Decree of Assistant 
Vice Chancellor directing them to be given up and cancelled, affirmed. 
Costs in equity being not t matter of right, but in the discretion of the 
court, decree as to costs also affirmed and no costs of the appeal allowed. 
{To be continued in our next.) 
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ENGLISH CASES. 

Before Lord Chancellor COTTENHAM . 

Mortimer v. Ireland — July 29ih, 1847. 

TRUSTEES — EXECUTOR AND DEVISEE OF SURYIYING TRUSTEE. 

A. B., the iunrivor of a number of trustees, appointed C. D. his ezecutori and bequeathed to 
him all property vested in him, A. B., as trustee : — Held, that C. D. was not thereby consti- 
tuted a trustee in the place of A. B., no intention to that efiect beingr apparent in the creation 
of the trust. 

This was an appeal from the decision of Wigram, V. C, and the point in 
question was, whether, under the following circumstances, the derendant, 
K. Ireland, was or was not a trustee of the will of Thomas Rythesea 
Mortimer. The testator, by his will, dated the 16th July, 1835, after giving 
certain pecuniary legacies, added : '' I give to Mr. Thomas Griffiths, so- 
licitor of Cheltenham, the sum of 300Z., and to Mr. Pruel), jun., his part- 
ner, 100/., and I constitute and appoint these two gentlemen my executors 
and trustees." T. Griffiths and E. Pruen, the executors thus named, 
both survived the testator. The former died on the 17th July, 1836| 
without having proved the will, or in any way acted in the trusts ; E. 
Pruen alone proved the will, and acted. On the 31st. March, 1846, 
E. Pruen died, having by his will, dated the 11th December, 1841| ap- 
pointed H. Pruen and R. Ireland his executors, and having by a codicil, 
dated the 13th December, 1841, given and bequeathed to R. Ireland all 
messuages, lands, tenements, and hereditaments, and all monies and se- 
curities for money vested in him as trustee or surviving trustee for any 
person or persons whomsoever, to hold to him, his heirs, executors, ad- 
ministrators, and assigns, upbn and subject to the several trusts and 
equities affecting the same hereditaments respectively, on which the same 
were vested in him. Both executors proved the will. On the 1st Sep- 
tember, 1846, a bill was filed by the parties interested under the will of 
T. B. Mortimer, praying that it might be declared by the court, whether 
R. Ireland, under and by virtue of the codicil of E. Pruen, had or had 
not been duly appointed a trustee of the trust monies and premises of T. 

B. Mortimer ; and that it might be referred to the Master to appoint a 
new trustee or new trustees of the said trust monies and premises, to act 
with or in the place or stead of R. Ireland ; and that R. Ireland and H. 
Pruen might be ordered to pay, transfer, and deliver the trust monies and 
premiums, and the interest received thereon, and the securities for the 
same, to such new trustee or new trustees ; and that, if necessary, R. 
Ireland and II. Pruen, and all other necessary parties, might be directed 
to join in such instrument or instruments as might be necessary for as- 
signing and releasing the trust monies and premises, and the securities 
for the same, to such new trustee or trustees upon the trusts of the will 
of the testator, Thomas Bythesea Mortimer. On the 27th May, 1847, 
the cause came on before the Vice Chancellor, when hi3 Honor, without 
prejudice to any questions in the cause, referred it to the master to ap- 
prove of two new trustees, with liberty to R. Ireland tg propose himself , 

Vol, VI, 22 
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reserving further diteclteiw mid costs, ntnd giviim liberty to the parties to 
apply. Prom this decision the defendant, R, Ireland, now appealed to 
the Lord Chancellor. 

EUertim^ for the defendant, R. Ireland, argued, that being the repre- 
sentative of the surviving trustee, and also the devisee of the trust pre- 
mises under his will, R. Ireland was duly censtituted a trustee of the 
will of the original testator. He Qiled TUley v. Wohtenholme, (7 Beav/ 
425,) and commented on Cooke v. Crawford, (13 SioL 91.) 

JacksOHj (who appeared for the plaintifis,) was not called upon by the 
Lord Chancellor. 

Lord Chancellor. — The argument amounts to this, that the ex- 
ecutor of a trustee is of right a trustee. Whether the property is real or 
personal estate is no matter, for suppose a man appoints a trustee of real 
and personal estate simpliciter, adding nothing more, this cannot make 
"^ his representative a trustee. The case before the Master of the Rolls was 
quite different, for there the court proceeded on the intention manifested, 
that the trust should be performed by the assigns of the survivor. The 
property may vest in the representative, but that is quite another ques- 
tion from his being trustee. The testator may select the heir to succeed 
to the trust, but he only can do so. Here there are two persons appointed 
trustees ; both die ; thus there is no trustee, and it is for the court to ap- 
point new ones. The testator having given no indication of intention, 
the court must refer it to the Master. The decree of the Vice Chancellor 
is right in its f<Mrm. The appeal must be dismissed, with costs. 



Befora Sir LAUNCELOT SHAD WELL, Kn't Vica-ChaQcellor of En||r|ud. 

Maitland V. Backhouse. — Nov. 18, 1847. 

Where a young lady» a year and a half after comiog of ago, indoned a promiMory nolo, .made 
by her late gaardian, with whom she waa stiU raiding; the partiee into whooe handi tho 
note had come, and who were, at the time of receiring it, aware of her situation, were re- 
■trained litim auiag on the note. 

Thb bill in this case was filed 26th January, 1847, by Eliinor Jane 
Susan Maitland, to restrain Edward Backhouse, John Backhouse, Wil- 
liam Backhouse, John Church Backhouse, Henry Bolekow and John 
Yaughau from suing the plaintiff in respect of a promissory note for 
oOOOi., indorsed by her. The bill stated to the effect, that the plaintiff, 
Miss Maitland, had been a ward of court, and entitled to a very large 
fortune : she had resided with her guardian, Donald Maclean, who was 
married to her aunt^ till September, 1844, when she came of age ; and 
that she had still continued to reside with him. In November, 1844, a 
sum amounting to 83,000Z. had been transferred out of court to her. 
Donald Maclean soon afterwards opened an account in the London and 
Westminster Bank, in her name ; and she had, under the direction of 
Donald Maclean, signed checks on the bank. Messrs. &ckhouae were 
bankers at Bishop's Auckland, near which Donald Maclean resided and 
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Maclean kept an account with them. Bolekow and Taiiffhan were iron 
masters in the neighborhood. Meaars. Backhouae ana Bolekow and 
Yanghan were well acquainted with the state of Macleaa's family, and 
under what circumatancee Mias Maitland was residuig with bioL And 
Messrs. Backhouse knew that Maclean was in embarrassed circumstan- 
ces, and that his bills had been diahonoared. In pursuance of some ar- 
rangement between Bolekow & Yaughan, Maclean proposed to pro- 
cure Miss Maitland to indorae a promissory note drawn by Maclean for 
the sum of 50002., and to deliyer the same to Bolekow & Yauffban. 
Maclean accordingly drew a note, promising to pay the plaintiff 6000/., 
and Miss Maitland, on the 9th March, 1846, indorsed the note, as the 
. bill alleged, knowing that Maclean was largely indebted to her, and 
auppoeing that her signature was required as a receipt or acknowledg- 
ment, and under the influence of Maclean. In the course of their busi- 
ness Bolekow d& Yaughan paid the note into the bank of Messrs. Back- 
house. In June. 1846, Maclean became bankrupt ; and an action bad 
been commenced by Messrs. Backhouse, against the plaioti^ on the 
note, as the bill alleged for the benefit of Bolekow d& Yaughao* The 
bill further charged various cireupnstances to show that Messn. Back- 
house and Bolekow & Yaughan were aware of the relation of the plain- 
tiff with Maclean, and of the circnmstancea under which the note was 
Siven; and charged, that Messrs. Backhouse hadi)ot in faot^i;9counted 
le note or given credit to Bolekow d& Yaughan for the 6000/. The de- 
fendants, Messrs. Backhouse, by their answer staged, that Bolekow d& 
Yaughan handed to them the promissory note, and that they discounted 
it, chawing 86/. 6s, Id. for interest. It aeedied^ however, from the ex- 
tract oftheir hooka, which waa prodticed, that they had ccedited Bole- 
kow d& Yaughan with the whole 6000t Thiaae defendants also stated, 
that when the note was brought to them by Boleli^w d^ Yaughan, they 
mquired what waa the age of the plaintiff, and what property she hadl 
and denied that they were awaie of aoy influ^noe which JSfacleau had 
over the plaintiff. The plaintiff obtained an injunction to stay pro- 
ceedings at law, and th» de&ndKnts having ot)tained w order to show 
canae why the injunction ahould not be dissolved, the plaintiff now 
ahowed cause. 

BetktU and BazrigMe, for the plaintiff M aiiUmd v. irtringt (10 
Jur. 102S.) 

RoU and Cfaims^ for the defendants, Measra. Backhouse.— TheiDs ia no 
evidence that no consideration was^g^ven. Maclean owed money to 
Miss Maitland, and might have given her this note^ and she might hav^ 
indorsed it over. How could w« know any thing of the circumstances 
under which the note waa given. lo Archer v. HmcUoh, (7 Beav. 66U 
the agent of the bank had arranged the whole plot. Ia Miaa Maitland 
ne^er to be of age? and is she never to be able to entM into a contract 
with Maclean? The defendants were simply bankersy and reoeiviMl 
this promissory note in the course of their buainess, making, all usual 
inquiries ; and there is no evidence whatever of fraud. Ia MaUland v. 
Jrvingi (10 Jur. 1064,} it is clear, that there was noVconaideratioa : |iere| 
it ia probable that there was oonaiderfOion, 
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YiCE Chancellor — ^It appears to me that this is a case in which it 
is evidently necessary that there should be a further inquiry. This state 
of facts is quite undisputed. It came to the knowledge of Messrs. Back* 
house, that the young lady had been either a ward of Maclean's, in the 
sense of his being the sole guardian or one of her guardians; that she 
lived with him ; that she had attained the age of twenty^one in Septem- 
ber, 1844 ; and it was within their knowledge, that, before the year 1846, 
Maclean was in difficulties ; they knew it from transactions between them- 
selves and him. They had also, in a general way, information that the 
young lady was of considerable fortune. Then it appears that there 
having been some transactions between them and Bolekow & Yaughan, 
and that Bolekow & Vaughan produced to them the promissory note in 
question, which is a note on the face of it purporting to be due from Do* 
nald Maclean, whereby he promised to pay, &c., 6000/. This note is 
brought to the bankers, and at that time the state of the account between 
them and Bolekow & Yaughan was such, that Bolekow &, Yaughan 
were indebted to them in a large sum of money. They do not imme- 
diately discount it, but cause some inquiry to be made, and learn that she 
was of age, and had some property. Then the operation takes place, 
which, in their answer, they describe as an operation of discount, in 
which the sum of 86/. was taken away for discount, and the rernaiuder 
carried to their account. It is remarkable that there, does not appear 
another like transaction of discount upon the face of the account. The 
whole sum is carried to the credit of Bolekow & Yaughan, whereby 
the debt stated on a prior day is reduced exactly by the amount of the 
whole promissory note, without any deduction. It is made out, there- 
fore, that, upon the face of the whole account, a sum was carried to the 
credit of Bolekow & Yaughan. Now, these defendants state themselves 
to be ignorant, if any consideration was given by Maclean to that young 
lady ; but I do not think that ignorance of consideration is a sufficient 
defence against the necessity for more inquiries ; and it seems to me a 
most valuable part of the jurisdiction of this court, that the court can in- 
terfere in such cases. When gentlemen, such as Messrs. Backhouse, 
have this brought to their knowledge, that there is brought to them au 
engagement, such as this note — a promise to pay 6000/., indorsed by her, 
and Kearing no other signature except that of Bolekow d& Yaughan, — 
they knowing that she had but a little while before been under f he 
charge of Maclean, living with his family, possessed of a large fortune, 
without any inquiry of the facts from the young lady herself they con- 
tent themselves with making inquiries which 1^ them to see that she 
was solvent. Whether they saw that valuable consideration was given, 
is not even stated in the argument ; and I doubt whether they, having 
avowed total ignorance, would be at liberty to prove that there was ac- 
tually some consideration given at a former time. Then they have this 
case upon the face of it : it is a case of strong presumption ; and though 
the general law of this court is in favor of the easy trasmission of pro- 
perty by promissory note, yet I do not think there can be any doubt as 
to the jurisdiction of this court to make an inquiry, whether there has 
not been an undue exercise of influence over a person under protection. 
I do not wish to make any hard observations against Messrs. Backhouse 
for having framed their answer as they have, and then produced their 
account. It is the duty of the court, when an application is ooade, to 
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look into the answer, and it is absolutely necessary that the answer 
should appear upon the face of it, such as that you cannot reasonably 
withhold your belief. But if I contrast the body of the answer with the 
account, I have reason for withholding belief; and I pause before I give 
credit to the whole. My opinion is, that there never was a clearer 
case for inquiry than this ; and the injunction must be continued. 



(Sottrt of (Sivittrifs StncI). 

Before the Right Honorable THOMAS LORD DENMAN, Chief Jnetide, and tbe rest of 

the Jad|^. 

Doe d. Barstow v. Cox. — Nov. 15^A, 1847. 

A mortgage-deed contained the following clause : — ** W. C. (the mortgagor) agrees to become 
tenant to R. B. (the mortgagee) of the premises hereby assigned, ftom henoeforth, daring the 
will and pleasure of R. B., at and after the rent of 242. 10«., payable quarterly, on,*' &«. " in 
every year :** — Held, that the tenancy thereby created was a tenancy ^t will. 

Ejectment by the mortgagee against the mortgagor of leasehold pre- 
mises. On the trial, before Coltman, J., at the Surry Summer Assizes, 
it appeared that the lessors of the plaintiff were trustees of a building 
society, and that, on the 18th June, 1844, the defendant had mortgaged 
to them the premises sought to be recovered in this action. The deed 
cotitained the following clause : — ^' The said William Cox doth hereby 
agree to become tenant to the said R. Barstow, <J&c., (the lessors of the 
plaintiff,) of the premises hereby assigned, from henceforth, during the 
will and pleasure of the said R. Barstow, (fcc, at and after the rent of 
2il, lOs., payable quarterly, on the I8th September, the 18lh December, 
the 18th March, and the 18th June, in every year." The deed contained 
no power of distress. Upon default in payment of rent, according to the 
rules of the society, the lessors of the plaintiff, in* January, 1846, dis- 
trained for four quarters'^ rent, and in May, 1847, Rf^ve the defendant 
notice to quit in a week. It was objected, that the defendant was a yearly 
tenant, and not tenant at will, and, therefore, had not received due notice 
to quit. The learned judge overruled the objection, and a verdict was 
given for the lessors of the plaintiff^ leave being reserved to-enter a 
nonsuit. 

Lushj now moved accordingly. — The yearly rent makes it a yearly 
tenancy. [Coleridge^ J. This is very different from a tenancy so long 
as both parties please.] The inclination of the courts has been in favor 
of tenancies from year to year, and against tenancies at will ; so that 
where the relation of landlord and tenant is created in general terms, 
such tenancy shall be from year to year. 

Lord Denman, C. J. — The courts are desirous to presume a tenancy 
from year to year where the parties have left the exteht of the interest as 
to time in doubt ; but here the parties have expressed their intention by 
the words, " during the will and pleasure of the said R. Barstow.** 

CoLBBiBGE, J. — Mr. Lush has referred to one maxim of law, but 
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there is another applicable here, namely, that an instrument is to be con- 
strued according to the intention of the parties. There can be no doubt 
that this was intended by the parties lo be a tenancy at will. The ar- 
gument for the defendant can only be rested upon the latter words of 
the clause ; but they admit of a reasonable interpretation, that, if the 
tenancy continues, the rent shall be payable q^uarterly. 
% 

WioHTMANy J.— This is a tenancy at wilj, the U^nant payiiig rcQt at 
the rate of so much a year. 

Erle, J. — The intention of the parties is clearly expressed to be a 
tenancy at will. 

Rule Refused. 



Pembbrton, clerk^ v. Colls, cUrk. — May Sth^ 1847. 

The first count of a declaration for slander stated that plaintiff was a clergyman of the 
United Church of England and Ireland, and vicar of W., and that defendant spoke of and 
concerning the plaintiff, in his said profession of a clergyman, and relating to himself, defen- 
dant, the following words : — " The day I came into residence, Dr. P. sent for me. I went 
and dined with him, and the wine must have been drugged, for I took bat two glassee, and 
was quite stupified. While in this condition, Dr. P. put a bill into my hands, and requested 
me to sign it, as a security for the payment of 130Z. per unnm, for reading for me at the new 
church. The bill, I think, was drawn for 2500{.» but, having been stupified with the wine, I 
do not rightly remember." And the following words: — ^" You cannot suppose that I can 
visit a man who so cheated me at my first coming." The second oeunt stated that defen- 
dant spoke of and concerning plaintiff, in his said profession, the following words: — " Dr. 
P. placed before me a bill. Isigned. I do not know for what amount it was, whether for 
2000/. or 3000/., for I was completely pigeoned by Dr. P. ;" thereby meaning that plaintiff 
had obtained the bill by fraud : — Held, that the imputation conveyed by the words in the fiml 
count reflected on plaintiff in his professional character, but the imputation conveyed by tlie 
words of tlie second connt did not so reflect ; and the damages having been taken on the two 
counts jointly, a venire dt novo was awarded. 

Case for Slander. — The declaration stated, that, before and at the 
time of, ice, the plaintiff had been and was a clergyman of the United 
Church of England and Ireland, as by law established, in holy orders, 
and then was the vicar of the vicarage of Wandsworth, in the diocese 
of Winchester, in England. That the plaintiff had always conducted 
himselfin his said function and character of a clergyman, with piety, 
honesty, and morality. That the defendant then, was also a clergymaii 
of the said United Church of England and Ireland, yet the defendant, 
well knowing the premises, but contriving and maliciously intending to 
injure the plaintiff, and also the character of the plaintiff, and tpdegnide 
him in his said character of a clergyman, hertofore, and after the passing 
of a certain statute made and passed in the fourth year of the reign of 
our sovereign lady the queen, intituled '' an act for the better enforcing 
church discipline," to wit, on the 1st day of December, A. D. 1844, in a 
certain discourse which the defendant then had with one George Wil- 
liam Cockerel!, and divers other good and worthy subjects of this realm 
of and concerning the plaintiff, and of and concerning him in his said 
profession of a clergyman, and relating to himself, the defendant, in the 
presence and hearing of the said George William Cockerell, falsely and 
maliciously spoke and published of and concerning the said plaintiff. 
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the several false, scandalous, malicious, and defamatory words foHow- 
ing, of and concerning the plaintiff, and of and concerning bim in his 
said profession of a clergyman of the said united church, and relating 
to himself, the said defendant, that is to say, <^ The very day I (meaning 
the defendant) came into residence, Dr. Pemberton (meaning the plain* 
tiff) sent for me (meaning the defendant ;) I (meaning the defendant) 
went and dined with him (meaning the plaintiff,) and the wine must 
have been drugged, for I (meaning the defendant) took l>ut two glasses 
and was quite stupified ; while in this condhion, Dr. Pemberton (mean- 
ing the plaintiff) put a bill into my hands and requested me (meaning 
the defendant) to sign it, saying, ' Colls (thereby meaning the defen- 
dant) just put your name to this ; I wish to have it as a security for the 
payment of 130/. per annum for reading for you at the new church.' 1 
(meaning the defendant) answered. ' Well, give me a pen, and I will sign 
it, but I thought I had sufficiently satisfied you' (meaning the plaintiff.) 
Immediately I (meaning the defendant) had signed it, Dr. Pemberton 
(meaning the plaintiff) snatched it U)>, and walked to the fire in order 
to dry the signature, and laughing, said, 'This will be quite safe. I 
(meaning the plaintiff) will take care of this.' The bill, I (meaning the 
defendant) think, was drawn for 2600/., but having been stupified with 
the wine, I (meaning the defendant) do not rightly remember." And in 
another part of the same discourse which the defendant then had with 
the said G. W. Cockerell, of ond concerning the plaintiff, the defendant 
in the presence and hearing of the said G. W. Cockerell, falsely and ma- 
liciously spoke and published of and concerning the plaintiff the other 
false, scandalous, malicious, and defamatory words following, of arid 
concerning the plaintiff^ and of and concerning him in his said profession 
of a clergyman as aforesaid, and of and relating to himself, the defen- 
dant, that is to say, " You cannot suppose that I (meaning the defen- 
dant) can visit a man (meaning the plaintiff) who so cheated me (mean- 
ins the defendant) at my first coming," thereby meaning that the plain- 
tiff had fraudulently obtained the said bill, hereinbefore mentioned, from 
the defendant, whilst the defendant was stupified with drugged wine. 
And the plaintiff further says, that afterwards, and after the passing of 
the said statute hereinbefore mentioned, to wit, on the duy and year 
aforesaid, the defendant further contriving and maliciously intending to 
injure the plaintiff, and to degrade him in his said character of a clergy- 
man, in a certain other discourse which the defendant then had with a 
certain other person, to wit, one Charles Hayden, and divers other good 
and worthy subjects of this realm of and concerning the plaintiff, and 
of and concerning him in his said profession of a clergyman of the said 
united church, and relating to himself the defendant, in the presence and 
hearing of the said Charles Hayden, and in the presence and hearing of 
the said other good and worthy subjects of this realm, falsely and ma- 
liciously spoke and published of and concerning the plaintiff, and of and 
concerning him in his said profession, the several false, scandalous, ma- 
licious, and defamatory words following, of and concerning the plaintiff, 
and of and concerning him in his said profession of a clergyman as 
aforesaid, and relating to himself, the defendant, that is to say, '* Dr. 
Pemberton (meaning the plaintiff) placed before mo (meaning the defen- 
dant) a bill. I (meaning the defendant) signed. I (meaning the defen- 
dant) do not know for what amount it was, whether for 2000/. or 3000/, 
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for I (meaning the defendant) was completely pigeoned by Dr. Pember- 
ton," (meaning the plaintiff;) thereby meaning that the plaintiff had ob- 
tained the said bill from the defendant by fraud ; by means of which 
said premises the plaintiff has been and is greatly injured in bis 
said character and profession of a clergyman, &c., stating special da- 
mage to the plaintiff in his profession. Pleas : first, not guilty; secondly, 
that the special damage in the declaration mentioned did not occur by 
reason of the premises therein mentioned. Issues thereon. On the trial 
before Lord Denman, C. J., at the Surrey Spring Assizes, in 1846, a ver- 
dict was given for the plaintiff; damages 300/. In the following Easter 
Term, a rule nisi was obtained for arresting the judgment, or for a new 
trial, on the ground that part of the special damage was a diminution in 
the amount of the Easter offerings. In Easter Term, 

Montagu^ Chambers and Peacock^ showed cause. — Both the counts 
are good, excluding the allegation of special damage : they charge what 
amounts to cheating, which is indictable at common law. (Hawk. P. 
C, b. 1, c. 71, s. 1,) or at least an offence for which the plaintiff would 
be liable to suspension or deprivation. (Parerg. Jur. Can. Angl. 208, 
238.) The words are actionable, being spoken of the plaintiff, with re- 
ference to him as vicar of Wandsworth. In 1 Stark, on Slander, p. 135, 
it is said, '* Where the office, profession, or employment of the plaintiff 
requires great talent and high mental attainments, general words impu- 
ting want of ability are actionable, without express reference to his par- 
ticular character, for they^ necessarily include an ability to discharge the 
duties of such a situation." It is actionable to say of a clergyman that 
he is immoral, as much as it is actionable to py of a trader that he is 
insolvent. [Pattesfm^ J. Imputing insolvency to a trader necessarily re- 
fers to his conduct in his trade ; but it has been held not actionable to 
call a tradesman a cheat generally, and yet honesty is necessary to a 
tradesman as well as to a clergyman.] An action lies for saying of a 
physician, "he is no scholar." [Cowdry v. Highley^ Cro. Car. 270.) 
So, for saying of a surveyor of lauds, " he is a cosening, shifting, cheat- 
ing knave," for such words touch him in his profession. {Blunden v. 
Eustace, Cro. Jac. 504.) So, for saying of a bishop, " he is a wicked 
man ;" (Scroggs, J., in Lord Townsend v. Dr. Hughes, 2 Mod. 150, 
160 ;) of a justice of the peace and deputy lieutenant, ** he is a Jacobite, 
and for bringing in the Prince of Wales and popery to destroy our 
nation." {How v. Perrin, 2 Salk. 694 ; Holt, 652.) In Com. Dig., 
"Action upon the case for Defamation," (D. 24,) it is said to be action- 
able " to say of an attorney he hath the falling sickness ; for that disables 
him in his profession." (Citing 1 Roll. 55, 1. 35.) 

Shee, Sergt., and Bovill, contra. — First, the dictum in Hawk. P. C. 
b. 1, c. 71, s. 1, has been overruled. (2 East, P. C. 818 ; 3 Burn's Just., 
tit. " Cheat," 127 ; Savile v. Jardine, 2 H. Black. 5320 The distinc- 
tion now established is between a cheat which affects the public, and 
one which affects an individual. An action or indictment will not lie 
for cheating unless a conspiracy is involved. {R. v. Haynes, 4 M. & 
S. 215 ; Rex v. Pywell, 1 Stark. 402 ; Rex v. Wheatley, 2 Burr. 1126.) 
In 2 Russ. on Crimes, 282, 3d edit., cheats and frauds, punishable at 
common law, are defined as " the fraudulent obtaining the property of 
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another by any deceitful or ille^l practice or taken short of felony which 
affects or may affect the public." Secondly, there is nothing to show 
that the words were spoken of the plaintiff in reference to his office 
or character of clergyman, which is essential to make them actionable. 
(Ayre v. Craven, 2 AdoL & Ell. 2 ; Lumby v. AUday, 1 C. d& J. 301, 
306.) [Pattesim^ J. — The words are alleged to have b^n spoken with 
reference to a transaction between the plaintiff and defendant as clergy- 
men.] There is no introductory averment that there was any transac- 
tion between the plaintiff and the defendant as clergymen : an innuendo 
will not extend the natural meaning of the words. Angle v. Alexander^ 
7 Bing. 119 ; Goldstein v. Foss, 6 B. & C. 154 ; S. C. in error, 4 Bing. 
489 ; Day v. Robinson^ 1 Adol. &, Ell. 654 ; Oanwertz v. Levy^ 9 
Adoli. & £11. 282.) Further, an imputation of an onence of ecclesias- 
tical cognisance, is not actionable per se. {Parrat v. Carpetiter^ Cro. 
Eliz. 502.) In 1 Stark, on Slander, p. 24, it is said, " It seems to be 
clearly established that words imputing an offence merely spiritual, are 
not in themselves actionable ; and the reason assigned for this is, that 
the person slandered may, for such words, institute a suit in the spiritual 
court ; and that if an action were to be entertained in a temporal court, 
the party would be twice punished for the same words." [He also cited 
Evans v. Gwyn, (6 a. B. Rep. 844 ; 8 Jur. 643).] This is clearly not 
an offence within the Church Discipline Act, (3 & 4 Vict. c. 86.) There 
is no authority for such an imputation being actionable, except the dic- 
tum of Seroggs, J., in Lord Townsend v. Dr. Hughes, (2 Mod. 160.) 

Our. adv. vuU. 

Lord Denman, C. J., now delivered the judgment of the court. — 
Without entering into a lengthened examination of the decisions on the 
questions raised, we think it enough to say that the imputation cast on 
the plaintiff by the words set forth in the first count, appear to us to re- 
flect on the plaintiff in his professional character ; and thafcast on him 
in the second count does not so effect him within the meaning of the 
cases. 

The consequence is, as the damages were taken on the two jointly, 
that a venire de novo must be awarded, that the damages may be assessed 
on the good count only. — Venire de novo awarded. 



CoLLETT V. Curling — 12th June^ 1847. 

Plaintiff agreed to let to, and defendant agreed to take the aeoond floor In a hoaee» to hold from 
25th March, 1844, for a twelvemonth certain, and thence for the continuance of the term of 
plaintiff*8 interest in the premiaee, until determined by a lix month's notice from defendant, 
expiring at any quarter of a year, at the rent of 120/. a year : — Held, that after the expiration 
of the first twelvemonth, the rent continued to be paid yearly. 

Assumpsit for use and occupation. Plea, non-assumpsit. The action 
was commenced on 3Uth January, 1846 ; the particulars stated that the 
action was brought to recover 301., Being one quarter's rent due on the 
25th December, 1845. On the trial before Wightman, J., at vhe Mid- 
dlesex sittings after Trinity Term, the following agreement was put in 
evidence : — 

*' Miss Mary Jane Collett this day agrees to let to, and Mr. John Cur- 

Vol. VI. 23 
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ling agrees to take the second floor in the house No. 4, Waterloo-plaos, 
Pall Mall, with the right of entry and exit at all times thereto. To ho)d 
from the 26th day of March, 1844, for a twelvemonth certain, and 
thence for the contitmance of the term of Miss Collett's interest in the 
said premises, so long as it shall continue, until determined by a six 
months' notice from the said John Curling, expiring at any quarter of a 
year, at the rent of 1202. a year, free from all rates and taxes, which aie 
not to be borne by the said John Curling ; the above sum of 1202. a year 
to include attendance on and attention to the premises so let to the said 
John Curling, and the cleaning of the same, lighting fires, dec. ; and at 
the door thereof Mr. Curling to have the right of placing his nanto and 
addition within and without the said house No. 4, and also of placing a 
letter box on either the outer or inner door of the lobby or otherwise, as 
he may think best : Mr. Curling to be at liberty to alter and enclose the 
stairs leading from the second landing up stairs. 

(Signed) " Mary Jane Collbtt. 

«' Dated 29th March, 1844. « J. Curling." 

The tenancy was still continuing. It was objected, that by the in- 
strument the rent was payable yearly, and not quarterly. A verdict was 
given for the plaintifi^ leave being reserved to the defendant to move to 
enter a honsuit or verdict for the defendant. In the following term a 
rule nisi accordingly was obtained, against which in this term, 

Sir Jbhn Jervisj A. G., and Welsby, now showed cause. — The twelve 
months certain having elapsed before any part of the rent became due 
for which the action was brought, the subsequent tenancy is for an un- 
defined term, for the time during which Miss Collett's interest may con- 
tinue. The contract must speak for itself at the time it was made. The 
words "at the rent of 120Z." are the measure of the rent : they do not 
mean that the rent is reserved, payable yearly. If the rent is not due 
till the end of the year, the defendant might, by giving notice to quit at 
the end of the third quarter, occupy for three quarters without paying 
any rent. In an action of assumpsit for use and occupation, a rent which 
accrues {ie die in di^m may be recovered. {Packer v. Oibbins^ 1 G. db 
D. 10 ; 1 a. B. Rep. 421 ; 6 Jur. 1036.) 

WcUsotif contra. — The demise is in the first instance for one whole 
year. If rent is reserved generally upon i^ term, it is payable at the end 
of the term. Turner v. Allday, Tyr. & Gr. c. 819. In Packer v. Oih- 
kins, (1 a dt D. 10 ; 1 Q. B. Rep. 421 ; 5 Jur. 1036), an action wms 
maint?iined pro rnXh for a broken quarter, both parties agreeing that the 
dj^fcndaat's liability ceased after the fire. So here, if the tenancy was 
determined by a notice to quit at the end of a third quarter. An ^ctjon 
for use and occupation would lie to recover pro ral& for a broken year, 
though the rent was reserved payable yearly. [Coleridge, J. — I suppose 
Jfiss Collett's interest determined at the end of a quarter not cotermi- 
nipus with the end of a year, that definition of the tenancy would not 
arise from the att of the defendant.] And it may be that an action for 
use and occupation would lie. [Coleridge, J.— Though dnted on the 
29ih March, the commencement of the holding is put back to a quarter- 
day.] 

Cur. adv. vuU. 
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Loftb DenmaKi C. J., now delivered the judgment of the cdurU^^Ia 
this case the question was, whether the rent was payable quarterly ot 
yearly, the agreiement for the rent of 120L a year would make it payable 
yearly, unless the stipulation for determining the tenancy by a six 
months' notice, expiring at any quarter of a year, raises a presumption 
that it should be payable quarterly. We cAnnot infer any such intention 
ffom that stipniation, nor do we find any authority for suefa a oonstruo- 
tion, consequently the plaintiff's claim fails. 

Rule absolute. 



Horner v. Dbnham — July 7, 1847. 

Awiim|«t Second count for uie and occupation for 20Z. Third count on an account stated. 
Float: fiiift, as to all except 12{. non assumpsit ; second, as to lU., parcel of 131. ; in bar 
of further maintenance, that defendant after writ and before deelatatlon pM, and that 
plaintiir riceiyed that smn of 112. in satisfaction thereof, and of all caUsee of action in re* 
apett thereof; third, payment of 12., residue into court. Replication, as to first plea, joins 
issue ; as to second plea, traverses the payment and receipt ; and, as to third plea, takes the 
IZ. out of court. 

The e^ence showed, as to the first plea, that defendant at the commeiioeiDent of the action 
waanot indebted beyond the 122. for the cause of action declared on; as to the second plea, 
that, after the writ had been issued, but before defendant or plaintiff wai aware of it, and 
before declaration, defendant paid and plaintiff received the 112. mentioned in the plea: — 
Held, that plaintiff was not entitled to any damages ; that it was not neeeesary that the plea or 
eiridenee should show that the 1 12. was received in satisfaction of the costs of the writ ; and 
that defendant, after payment of 112., bein|r at liberty to pay a further sum of money into 
court, and succeeding on the plea of payment, was entitled to the general costs of the action. 

Rule calling upon the plaintiff to show cause why an order made by 
Maule, J., on the trial or this cause at the last Spring assizes for Here- 
fordshire, to enter a verdict for the plaintiff for Is. damages, should not 
be rescinded.. The circumstances under which the order was made are 
fully stated in the judgment of the court. In Easter Term, 

Talfourdf Sergt., and H. S. KeaUng^ showed cause. 

CaoA;, contra, 

Ciir. adv. vuli. 

Lord Denman, O. J., now delivered the judgment of the court. — In 
this case the first count has been disposed of in favor of the defendant. 
The question upon the second and third counts is, whether the plaintiff 
is entitled to any damages. The learned judge ordered an entry of Is. 
damages, and gave the defendant leave to apply for a rule to rescind that 
order, and that rule we are now to decide. * 

The second count is in assumpsit for use and occupation for 20/. The 
third count is on an account stated, and is in effect included in the 
second count. 

The pleas are : first, as to all except 12/., omitting fractions, non- 
assumpsit; second, as to HZ., parcel of 12Z., in bar of further mainten- 
ance, that defendant after writ and before declaration paid, and that the 
plaintiff received that sum of III. in satisfaction thereof, and of all 
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causes of action in respect thereof; third, payment of 12. lesidue into 
Court. 

The replication, as to the first plea, joins issue ; as to the second plea, 
traverses the payment and receipt ; and, as to the third plea, takes the 
1/. out of court. 

The evidence showed as to the first plea, that the defendant at the 
commencement of the action was not indebted beyond the sum of 12/. 
for the cause of action declared on. As to the second, that after the 
' writ had been issued, but before the defendant or the plaintiff were 
aware of it and before declaration, the defendant paid, and the plaintiff 
received, the sum of 1 \L mentioned in the plea. The plaintiff admitted 
that if the writ had not been issued, this payment and receipt would 
have proved the common plea of payment in bar of the action as to that 
amount ; but contended that it would not prove this plea in bar of the 
further maintenance of the action, because at the time it was received the 
plaintiff had become entitled to the costs of the writ, and that the plain- 
tiff did not receive it in satisfaction of the costs, as he did not know that 
he was so entitled, and upon this ground, we understand the learned 
judge directed the entry of \s, for the plaintiff. But it appears to us, 
that upon these pleadings and facts, the defendant was entitled to suc- 
ceed on both issues, and that the plaintiff was not entitled to any dama- 
ges. As the plaintiff failed to establish a right to more than the sum 
admitted, the verdict on the first issue raising this question should be 
reversed and entered for the defendant 

The second plea raises the question, whether 11/. had been paid and 
received in satisfaction of so much of the cause of action as amounted to 
11/., and the evidence shows that it was so, and entitles the defendant 
to a verdict thereon. There appears no reason for requiring that the plea 
should state, or the evidence show, that this sum was received in satis- 
faction of any costs, for the costs of the writ which were all the costs 
incurred when this payment was made, are offered to the plaintiff by the 
third plea. If the defendant had paid no money to the plaintiff, he 
clearly might have paid 12/. into court in bar of the further maintenance 
of the action as to that sum, and if the plaintiff chose to admit that no 
more was due, he might take it and the costs of the action ; but if he 
chose to claim more, the costs of the action would abide the result of 
such claim. By paying part to the plaintiff after the writ issued, we 
think the defendant was not in a worse situation than if he had paid 
nothing ; that he was not obliged to pay the 11/. twice over ; but was at 
liberty to say that his liability had not exceeded 12/., that 11/. had been 
discharged by payment, and that the remaining 1/., with the costs of the 
writ and action, were at the option of the plaintiff, if he gave up any 
further claim. If the plaintiff had given up any further claim, he woud 
have the costs of the writ only once, and ii he made a further claim, the 
entire costs of the writ were to depend on that claim, in the ordinary 
way ; then, as the defendant has succeeded in respect of that claim, he is 
entitled to the general costs of the action. 

The rule, therefore, must be made absolute for entering the verdict on 
the general issue for the defendant, and for striking out the damages, and 
for delivering the postea to the defendant. 

RuU absolute^ accordingly. 
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Sail Court. 

Before Mr. JUSTICE PATTESON. 
Ex Parte Preston.— 4UA and22d Nov. 1847. 

An aiiplieataoii of a parent re«dui|^ in India wai made to the court of Qaeen'o Bench. The 
court refused to grant a habeas corpus for the remoYal of the child from the custody of 
peraoBB here» to whose care it bad for a long time been committed, the child havmg 
been sent to this country to be educated under the superintendeuce of a relative, who, 
dying, appointed by will three persons as guardians of the child, and their custody of 
the child having been acquiesced in by the parent 

This was an application for a habeas corpus, to bring up the body of 
Edmund Preston, an infant. It appeared that Edmund Preston, whose mo- 
ther had since intermarried with her present husband, Mr. Temple, had 
been sent from India to Europe, and consigned to the care of his grandmo- 
ther for the purpose of education, and he remained with her until her death. 
At his grandmother's death she left a certain sum of money for the edu- 
cation of Mrs. Temple's two children by her former husband, Edmund 
being one, and appointed by her will two gentlemen, whom she request- 
ed to act as guardians, and to superintend their education. Edmund 
Preston, having during his grandmother's life-time been placed under 
the care of some gentleman in Germany, was, at her death, brought 
over by these guardians to England, and placed in a school near Re- 
gents' Park. Mrs. Temple feeling dissatisfied with the method adopted 
by the guardians, sent over a power of attorney from India, signed by 
herself and present husband, authorizing some person thereiu named to 
demand the custody of the child from the guardians under whose con- 
trol he had been left by his grandmother. On demand, the guardians 
refused to deliver the child over ; upon which - • % 

Bramwellj obtained a rule nisi. 

BavUlj showed cause. 

Patteson, J. — I was very much struck at the nature of the appllica* 
tion when I granted the rule nisi ; because a difficulty occurred to me, 
how such an application could be supported by a person residing out of 
the jurisdiction of the court. In the correspondence that took place be- 
tween the mother and the gentleman whom the grandmother appointed 
to have the custody of the infant, subsequent to her death, Mrs. Tem- 
ple appears to have assented to, rather than dissented from, the child re- 
maining in their custody ; until, being dissatisfied with the allowance 
made to her for the support of the other child, she, with her present 
husband, sends over a power of attorney here to demand the custody of 
the child, and to apply to the court of chancery to make them wards of 
chancery, in order to have the property secured to them. There is no 
complaint made by the mother, nor can I collect from the affidavits what 
motive she has (unless it be a pecuniary one) for taking away the child 
from the custody of those gentlemen under whom he has been placed ; 
nor have I any statement before me, from which I can ascertain her real 
motives for applying. I find no authority for such an application by a 
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party who does not reside in England. There is one case similar, that 
of L^ms V. Blenkinj (Jacob's Rep. 245,) a decision of Lord Eldoo, 
which is an authority to show that I should not be justified in taking 
the child from the custody of a person in whose care the mother has so 
long acquiesced, no maltitsatment being alleged. Under thd partici^lar 
circumstances of this case I think I have no authority to grant the rule." 

Ruk duokmrg9d. 



dTottrt uf (fficcl)equer. 

Before the Right Honorable Sir FREDERICK POLLOCK, Lord Chief Barott, and the fiit 

of the BaiODf . 

Bbnnbt V. Bull. — 7th December^ 1847. 

REPLICATION DB INJURIA SUA PROPRIA, &C. 

The replication de injarit sal propria, &«., may be pleaded to a plea which admita a contract 
in fact, either ezpreai or implied, and seeks to avoid it on the ground either of fraud or flle- 



gality in the parties to it — oTerruling the dicta to a contrary effect in Parker ▼. RiUf, (3 
Mee. & W. 930 ;) Humphreys ▼. O'Connell, (7 Meo. & W. 370,) fitc. 
In an action ef asenmpeit for work and labor and commission in respect thereof: the defend- 



ant pleaded that the work was done by the plaintiff within the city of London as a broker, 
and that the commission was compnission claimed by him as such ; and that the plaintiff 
was not a licensed broker as required by the statutes, &e. The plaintiff havinf replied 
de ittjttrift die. : — Held good on special demurrer. 

Abbvmpsit for work and labor done by the plaintiff for the defendant 
at his request, and for commission and reward then due and of right 
payable by*the defendant to the plaintiff in respect of the same. Plea, 
'^ The defendant says that the work done by the plaintiff was done by 
him within the city of London as a broker, and that such work consisted 
in the making and entering into of certain bargains and contracts which 
were then and there made and entered into by the plaintiff as a broker 
for the defendant, to wit, certain bargains and contracts for the sale of 
certain shares of the defendant in the Law Fire Insurance Company, 
which shares were then and there bargained and contracted to be sold 
by the plaintiff as a broker for the defendant ; and that the commission 
was commission claimed by the plaintiff as a broker, for and in respect 
of the making and entering into of such bargains and contracts as such 
broker as aforesaid ; and the defendant says that the plaintiff was not 
at the time or times of doing such work or of making and entering into 
of such bargains and contracts, or any of them or any part thereof, a 
broker licensed, authorized, empowered or admitted to act or practise 
as a broker in the premises or any of them, by the warden of the city 
of London, or by the Court of Mayor and Aldermen of the city of Lon- 
don, or by any or either of them, or by any other lawful authority 
whatsoever, in pursuance of the statutes in such case made and pro- 
Tided, dec. :" concluding with a verification. Replication, that the de- 
fendant of his own wrong and without the cause by him in his plea 
alleged broke his said promise, in manner and form, &c. To this repli- 
catton the defendant demurred specially ; and the plaintiff joined in 
demurrer. 
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Stammers^ in support of the demurrer. — The replksation '^de iDJurtA 
tuA propria, ^.^ is a form of pleading not allowable in this case. In 
actions ex contractu, that replication is peripilted only where the ptea 
admitting the contract declared on, shows some excuse for its non*per- 
fermance ; not where the plea amounts to a denial of that contraot : 
VDrwogatifs CasSy 8 Co. 67 a ; 2 W. Saund. 296, n. (d), 6th ed.) 
{Parkey B. — ^The question is, can you reply de injuria to a plea setting 
up illegality between the parties in the transaction on which the decla- 
ration IS framed. In Parker v. RUey^ (3 M. d& W. 230,) we expressed 
a doubt whether that replication were good to such a plea, but it was 
unnecessary to decide the point in that case as the objection was not 
taken by special demurrer. In Humphreys v. O Connelly (7 Mee. & W. 
370,) also we expressed a similar doubt--rwhere fraud was set up as the 
excuse for not paying a bill of exchange in an action between the origi- 
nal parties to the bill. Those doubts have, however, been since overruled 
by the Court of Common Pleas.] Where the declaration is founded on 
an implied contract, a plea showing that in consequence of the illegality 
of the o(mduct a! the parties the law would not imply a contract in such 
a case, is a plea in denial or avoidance of the contract ; for where there 
is no promise there can be no excuse for non-performance of a promise. 
Now the declaration in this case is for work done by the plaintiff as a 
broker in London, and if, as alleged in the plea, he was not licensed in 
the manner pointed out by the statutes the law will imply no promise 
to pay him for bis labor. Neither can the opposite side get rid of this 
difficulty by relying on an express promise, for the declaration shows 
facts from whence a promise would be implied by law ; and it is a 
principle that the act of the law is stronger than the act of man, so 
that where a party takes both, by act of law and act of man, the aat 
of the law shall prevail and the act of man is void : Haynswerth v. 
Pretty, Cro. Eliz. 833: Reading v. Royst&n, 1 Salk. 242; 1 W. 
Saund. 264 a. n. (a) ; Id. 264 b. n. (e). In Simons v. JUoyd, (7 d. 
B. Rep. 402,) where in answer to an action for work and labor the 
defendant pleaded that the work was done by the plaintiff as an at- 
torney since the 6 and 7 Vict. c. 73, and that no signed bill had 
been delivered according to the statute, a replication d^ injurilk was 
held bad. [Piatt, B.— In Cope v. Rotolands, (2 Mee. dc; W. 149,) the 
plaintiff replied de injuria to a plea like the present.] Yes ; but the 
question as to his rtght to do so was not raised in that case* 



Athertauy contra. — This declaration is, no doubt, framed on aa m 
pKed promise ; but the later cases on this subject show that the ite* 
plication de injuria is alike applicable when the premise declared oq is 
an express or an implied one, and the plea shows an excttse for non- 
performance. First, there is the case of Isa^ac v. FarroTj ( 1 Mee. 4c W. 
66^) which was an action of assumpsit by the indorsee against the ma- 
ker of a promissory note ; the defendant having pleaded a long plea to 
the eflfoct that the plaintiff was not a bona fidb holder for value, he replied 
de injuria and the court held the replication good. In the case of Hum- 
phreys v. OConnell also, the indorsee sued the acceptor of a bill of ex- 
change, to which the defendant pleaded that it was accepted for a gaming 
debt and that the plaintiff had notice thereof before indorsement to him. 
The plaintiff having replied de injuria^ the replication was held good 
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on special demurrer ; and Parke^ B., there refers to Nod v. Ri^ (2 C. 
M. &, R. 360.) as a case where the court held such a replication good, 
although the plea sought to avoid the contract on the ground of fraud. 
One of the most important cases on this subject however, is that of 
Scott V. Ghappelowy (4 Man. & Gr. 336.) That was an action by the 
drawer against the acceptor of two bills of exchange : to which the de- 
fendant pleaded an illegal company had been formed, and that he bad 
accepted bills in furtherance of the purposes of the company ; that the 
plaintiff having become the indorsee and holder of two of them, it was 
agreed between him and the company that the bills should be renewed ; 
in pursuance of which agreement the company accepted the bills sued 
on, the defendant being then a member of the company; and upon 
no other consideration ; concluding with an averment of notice by the 
plaintiff of all the matters set forth in the plea. The plaintiff having 
replied de injuria to this plea, the court held it good on special de- 
murrer. Coltman, J., in delivering his judgment, says, " no case has 
been cited to establish that where a plea shows that the contract de- 
clared upon is void by law, de injuria is an improper replication. 
There are some dicta indeed which appear to raise a doubt whether 
that replication is proper in such a case ; but there does not appear 
to be any decision on the subject." That was followed by the case 
of Covyper v. Oarbett, (13 Mee. & W. 33,) in this court, where the 
Lord Chief Baron, in delivering the judgment of the court, says, " we 
all concur in thinking that the judgment of the Queen's Bench in 
Purchell v. Salter^ upon this point (viz., the use of the replication 
de injuria) was correct and that the reasons given at length, by Lord 
Denman, are quite satisfactory. It was argued in that case, in the 
court of error, and also before us, that in debt on simple contract, or in 
indebitatus assumpsit, there can never be a plea in excuse for the breach 
— that the action lies only where there is a complete debt ; that there 
the debt is immediately payable, and the breach is surplusage ; and that 
any allegation showing that the debt is not due, amounts to a denial of 
the debt itself. But we think that this argument is not well founded. In 
such actions there are pleas in excuse, as distinguished from pleas iii 
discharge : pleas which confess a prima facie contract in fact, but avoid 
all liability upon such contract by some other matter ; as for instance, 
fraud, or illegality of consideration, or that the note sued upon was made 
by way of accommodation. The plea of nun quam indebitatus in debt 
has the same operation as non-assumpsit, and denies only the contract in 
fact, or the matters of fact from which it is implied by law." [Mdersoti^ 
B. — In that case this court cited with approbation the observations of 
my brother Coltman in Scott v. Chappelow,] The recent case of Langs- 
dale V. C/arA, (16 Law Journ. Exch., 246,) seems conclusive on the ques- 
tion. There this court held that de injuria might be replied to a plea that 
the sum claimed by the plaintiff was for spirituous liquors supplied in 
violation of the Tippling act, (24 Geo. II., c. 40, s. 12.) In Cope v. Row- 
lands also, which has been referred to by the bench, this replication was 
pleaded without objection ; and Garten v. Robinson^ (2 Dowl. N. S. 
41), although not in point, has a bearing on the subject. As to Simons 
V. Jjoydf which is relied on by the other side, the court there expressly 
found their judgment on this, that although the plea admitted a breach 
of promise, it offered no excuse for it and only suggested an impediment 
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to bring the action. [Aiderson^ B. — It was as if the plaintiff had re- 
leased the defendant An attorney may set of the amount of a bill 
which has not been delivered in the manner pointed out by the statute.] 

StammerSy in reply. — ^With the exception of Langsdale v. Clarke 
and Garten t. Robinson^ all the cases cited by the other side were 
cases of bills of exchange, in which there was an express promise on the 
jface of the instrument Now Garten v. Robinson is irrelevant to the 
question before the court, and Langsdale v. Clarke probably turned 
on the terms of the Tippling Act. The dicta, in Parker v. Riley and 
Humphreys v. O Connelly are in our favor ; as, also in the case of Solly 
V. Neishj (4 Dowl. 248.) That was an action for goods sold and deli- 
vered, to which the defendant pleaded a plea which the court held bad 
as amounting to the general issue j but the replication to which of de 
injuria they considered bad also. Lord Abinger, in delivering the judg- 
ment of the court, says, " The replication appears to be bad for two 
reasons ; first, the plea does not contain matter of excuse, but a denial 
of the promise; and it cannot put the matter of the plea in issue, for it 
(denies only the cause of the breach of promise. The plea however does 
not admit and excuse a breach of promise, but it denies that any pro- 
mise at all was made t9 the plaintiff." [Alderson, B. — ^Tou must not 
rely too much on those earlier cases ; for the courts have been gradually 
becoming more liberal in allowing the use of the traverse de injuria. 
When the new rules of special pleading were introduced there was con- 
siderable difficulty in ascertaining their effect ; so that a new system has 
been gradually forming.] Still the decisions of the courts must be based 
on the ancient principles of law and pleading. 

Parke, B. — I am of opinion that this replication is good, and that 
our judgment ought to be for the plaintiff. The earlier cases on this 
point, before we became more familiar with the new mode of pleading in as- 
sumpsit introduced by the new rules, gave rise to some doubt whether 
the replication de injuria could be allowed under circumstances like the 
present ; consistently with the rule laid down in Orogate^s case^ that it 
is not applicable to a plea which, instead of confessing a contract with 
the plaintiff and showing^ matter of excuse for not performing it, goes 
to avoid the contract itself. In the case of Humphreys v. O^Connell I 
threw out a doubt whether a plea showing fraud between the parties to 
a contract could be traversed by the general replication of de injuria ; 
and that doubt was concurred m by the court in the case of Parker v. 
Riley. I consider that subsequent cases have put-an end to the doubt ; 
especially that of Scott v. Chappelou?, which was followed by Lanffsdale 
V. Clarke in this court. Those cases I consider to have now settled the 
law, thus, that inasmuch as in actions of assumpsit, the plea of non assump- 
sit denies only the promise — the express promise,if the promise sued on be 
an express one, or if an impled one then of the facts from which a promise 
might be implied — ^thata plea which admits a contractin fac),eitherexpre8s 
or implied, and seeks to avoid it by fraud or illegality in the parties to it, is 
a plea of excuse for non-performance of the express contract or of the con- 
tract to be implied from the facts. Consequently, whenever the contract or 
the facts from whence a contract might be implied, is founded in fraud or 
illegality, a plea may be pleaded alleging that as a defence, and that plea 
may be answered by the replication de injuria. Such I conceive to be the 

Vol. VI. 24 
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rule of pleading on the authority of the piore recent caaes, and 

Sently that the present replication is a good one. In the caseof jS'ihiom tr. 
of/d^ which has been relied on by the defendant's counsel, the plea 
clearly contained no excuse for non-performance of the contract sued 
on, for the delivery of his bill is made a condition precedent by statute, 
to an attorney suing on it , the not having done which is an impedi- 
ment to the commencement of the action, which fnust be removed be- 
fore it can be brought I concur with the court there that such 
a plea as the non-delivery of an attorney's bill in compliance with 
the statute, is not the proper subject of a traverse de injuria ; for it ad- 
mits a contract between the plaintiff and defendant, and only shows that 
the plaintiff is not at liberty to commence an action on it until a certain 
impediment is removed. As to the earlier cases on this subject, after 
what I have said it will not be necessary to remark on them ; except 
that of Solly y. Neish, which may be supposed to militate against what 
now seems to be the doctrine of the courts on this point. It does not, 
however, do so in reality ; for what the cotirt said in that case was, that 
the replication there was in answer to a plea which was not a plea of 
excuse for non-performance ; for although the money mentioned in the 
declaration had been received by the defendant, the facts in the plea 
went to show that there was no implied contract at all between him 
and the plaintiff; as the money never had been received by him to the 
use of the plaintiff, but of some one else. With reference to that state 
of facts, the court said the plea showed no excuse for non-performance 
of thd contract, but was a denial of a promise : and. consequently, ac- 
cording to the rule in Crogate^s case^ that the replication de irguria 
was not allowable. Solly v. Neish does not therefore tnilitate against 
the authority of the more recent cases. 

Ald^rson, 6. — I am of the same opinion. The use of this foiln of 
replication follows from the restriction which the new system of plead- 
ing has put on the plea of non-assumpsit. Formerly non-assumpsit de- 
nied not only the fact of the promise declared on, but also its valid 
operation, viz. that it'was a binding promise. But the modern rules ot 
pleading have restrained that plea to a denial of the promise, that is to 
say, of the express promise, or of the circumstances from which the law 
would raise the implied one, as the case may be. The moment that 
is so established, when a defendant pleads that the contract sued on 
was founded in fraud or illegality, then that fraud or illegality is an 
excuse for non-^performance of the contract ; and if so you may reply 
de injuria in answer to the excuse set up for that non-performance. 

koLF£& Platt, B. B., conouTiing.— Judgment for the plaintiff. 



Evans v. Povn$,—Dec 9/A, 1847. 

ACCORD AND SATISFACTION — COMPOSITION WITH GRBDITSAS — 
AMENDMENT AT NISI PRIUS. 

A daclaratioa in debt contained two eountf ,— the fint iru by the drawer againet the aceapler 
of a bill of exchange for 302. ; the second, on a limilar bill between the Mude paitiee for 41t 
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iMt, 4d. Th« 4«ltB<l»iit plMded m to 13^ 3f . 24., parcel of ttie fii»t c^ant, and to all thj« 
/Mooiid coanty that be being indebted to the plaintiff in respect to the causee of action in the 
first and second counts mentioned, and to one E. B. in certain other large sums of money, 
and onaUe to pay them their debts in full, agreed with them to pay to the plaintiff III, 16t. 
lM.,iii part of the debts ta the irnt and oecoad oonnts mentioned, and to pay to them lOc 
is the pound as acompoeitioDi in full sfUisfactioii and discharge of the residue of the plain<i 
tiff's debt and of the debt of K. B-, by certain payments at certain times mentioned m the 
plea : concluding with an ayerment of readiness and willingness to pay, with a tender of the 
amount of the composition, and a oubsequeat pa]rment of it into court :-*Held, that this plea 
was bad, and oyeo after verfUeti.for not stating that the payments were made at the timM 
provided for by the accord ; or at least a tender made of them. 

Semble, per curiam, that if the plea had been that a new mutual agreement between the 
plaintiff, the defendant, and K B., binding on each at the time when it was made, was given 
■a a tubstitvtion for, or in satisfitotioii of, the debt due from the defendant to the plaintifft it 
would have been good ; and in that case it would be a question for a jury to decide whethei 
the plaintiff agreed to accept the agreement itself, not the performance of it as a satisfaction 
for his debt 

A jttdge at nisi prina ought not to amend a plea ao as to make it demurrable. 

Debt. Tha first count was by the drawers against the acceptor of a 
bill of exchange for 30/., and the second, between the same parties, for 
one of 41/. 16«. Ad. Issue having been joined on the traverse of a {^ea 
of accord and satisfiaction, the case was tried before Parke, B., when the 
defendant, finding himself unable to prove his plea, obtained from the 
judge leave to amend it, and got a verdict. A rule had since been 
granted for a new trial on the ground 'that the amended plea was de- 
murrable and an amendment allowing a demurrable plea ought not to' 
have been made.- The amended plea was as follows : " And for a plea 
as to the supposed causes of action in the first coynt mentioned, so far 
as the same relate to the sum of 13/. 3^. 2(/., parcei.of the said sum of 
30/« in the said first count mentioned, and as to the supposed causes of 
action in the second coutft ot the said declaration mentioned ; the de- 
fendant saith that after the accruing of the said supposed causes of action 
in the introductory part of this plea mentioned, and before the com* 
mencementof this suit, to wit, on the 6th April, 1847, the defendant wa^ 
in bad and embarrassed circumstances and indebted to the plaintifiis in 
respect to the causes of action in the first and second counts mentioned, 
and to a certain other person, to wit, one Eidwin Bliss, in a certain other 
large sum of money, and was unable to pay the plaintifl^ and the said 
Edwin Bliss respectively their debts aforesaid in full ; whereof they 
then had notice ; and thereupon, to wit, on the day and year aforesaid, 
the defendant then ofiered and agreed with the plaintiffs and the said 
Edwin Bliss to pay to the plaintiffs 11/. 16^. 10c/., in part of the said 
debts in the^rst and second counts mentioned, and to pay to the plaintiflSi 
and the said Edwin Bliss, and the plaintiffs and the said Edwin Bliss 
then mutually agreed with each other and with the defendant, that the 
defendant should pay to them and they should accept of him 10«. in the 
pound, as a composition upon and in full satisfaction and discharge of 
the residue of the plaintifi[6 said debt, and on the debt of the said Ed- 
win Bliss at the times and in the manner following, that is to say, 51, on 
the Ist April, 61. on the 1st May, 71. 10s» on the 1st June, 10/. on the 
Ist July, 10/. on the 1st August, 71. lOa. on the 1st September, 51. on the 
Ist October, and 6/. on the 1st day of each succeeding month until the 
whole should be paid. And the defendant further saith, that the com- 
position or sum of 10s. in the pound on the said sum of 64/. 10^. 2d. 
amounts to a large sum of money, to wit, to the sum of 271. 9s. 7d.^ and 
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that he the defendant at the time of making the said agreement in this 
plea mentioned, was and always from thence hitherto hath been and still 
IS ready and willing to pay to the plaintiffs the said composition on the 
said sum of 64/. I9s. 2d. And the defendant further saith, that after 
the making of the said agreement and before the commencement of this 
suit,to wit, on the 6di April, 1847, he the defendant was ready and wil- 
ling and then tendered and offered to pay to the plaintiff the said sum 
of 271. 9s. 7(2., being the composition of lO^. in the pound on the said 
sum of 64/. I9s. 2d. to receive which of the defendant the plaintiffs then 
wholly refused ; and the defendant now brings here into court the said 
sum of 27/. 9s. 7cf., ready to be paid to the plaintiffs if they will accept 
the same." Yerification. 

Bramtoettf showed cause. It must be conceded that this amendment 
ought not to have been allowed if its effects were to render the plea bad. 
But the amended plea is good, at least after verdict. [Parke, B. — The 
question comes to this : could this plea be supported on a motion for 
judgment nan obstante veredicto ?] A mere agreement by a creditor to 
take less than his debt is not indeed binding, {Cfumber v. Wansj 1 Str. 
426); but that principle does not apply where several creditors agree 
with the debtor that they will each relinquish a portion of their respec- 
tive claims. The other side will probably argue that where by the terms 
of composition a debt is to be paid by instalments, the original debt re- 
vives it the instalments are not paid, and consequently that this plea is 
bad for not stating a j>ayment of the instalments as agreed on. But al- 
though in certain cases the non-payment of instalments will in fact remit 
the creditor to his original rights, it has never been held that such a con- 
sequence follows from it as matter of law. It would be very inconvenient 
if the non-payment of an instalment to one out of a number of credi- 
tors, or a payment of one being behind by a single day would vitiate and 
put an end to a composition. 

/. Brown, in support of the rule: — A plea in bar to an action for a 
liquidated debt, that the plaintiff and another creditor agreed to accept a 
composition of so much in the pound, is not good unless it allege per- 
formance of the accord. Composition agreements are valid because sev- 
eral creditors join in them and each has the undertaking of the rest as 
a consideration for his agreement to forego a portion of his claim: (1 
Smith L. C. 160 ; Reay v. Whyte, 3 Tyr. 696.) Still that portion is 
only abandoned on condition of the debtor's performing his agreement, so 
that if it is not performed the creditors original right of action is revived 
for the whole : {TTiomas v. Courtnay, 1. B. & A. 1. ; Lynn v. Bruce, 
2 H. Black. 317 ; Reeves v. Heame, 1 Mee. & W. 323 ; Forsyth's Com- 
position with Creditors, 24 ; Roslin v. Muggeridge, 16 Mee. & W. 181 ; 
ex parte Bateson, 1 Mont., D. & De G. 289.) Neither need there be 
any express stipulation in the agreement for this purpose ; for it is an 
implied condition ; and no particular words are required to make a con- 
dition; (1 Chit. P. L. 322; Com. Dig., "Condition," A. 2.) A compo- 
sition deed in such a case, is like a bill of exchange which while it is 
running suspends a remedy without barring a right. All the precedents 
contain an averment of performance by the debtor of tfie terms of his 
composition ; neither is there any precedent to be found of an action by 
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a creditor for unpaid instalmeDts. It is true that where a composition is 
by iUed a clause is usually inserted that the oriffinal debt shall revive if 
ttie conditions which it imposes are not complied with ; but there are two 
reasons for that; first, that the simple contract would otherwise be 
merged in the specialty ; and secondly, that such deeds generally con- 
tain a release to the debtor. Here the agreement was not under seal. 
As to the suggestion about inconvenience, the answer is that it is obvi- 
ously the interest of the debtor to pay the composition and so get rid of 
the entire debt as soon as possible. 

Cur. adv. vuU. 

Parjc, B., delivered the judgment of the court. — In this case, there 
was a special plea of accord and satisfaction to a part of the first count 
and to the second. On the trial the plea was not proved, and the plain- 
tifi* was entitle to a verdict, but on the application of the defenaant's 
counsel I permitted an amendment, the plea as amended was proved, 
and the question is whether I was right, in permitting the amendment. 

It was admitted on both sides, and very properly admitted, that if the 
amendment made the plea demurrable I ought not to have made it ; and 
for this reason, that as the plea stood the plaintiff would have succeed- 
ed, and had the costs of the pleading and proof of that issue ; but when 
amended he could not demur to the plea, and on the issue, which he 
was bound to take, the plea would be proved, and he would be driven 
to a motion for judgment non obstante veredicto^ which when obtained 
would have left him without the costs of that issue. We agree that no 
amendment ought to be allowed. Which would make a bad plea ; and 
put the plaintiff in this disadvantageous condition. ^ 

The question then is whether the plea as amended, was demurrable, 
and we are all of opinion that it was. 

There cannot be a good accord and satisfaction of the whole of a 
liquidated debt, as this is, by payment of part, unless there be a good 
consideration for giving up the remainder; consequently, when the 
plea is that a less sum was given in satisfaction for a greater, such a 
consideration must be averred. 

In this case, the consideration for relinquishing the residue, and re- 
ceiving 10^. in the pound in full, is the binding engagement of another 
creditor, to receive his debt in the same way ; both creditors having 
had a right to be paid in full, and each a chance of being paid more 
than the others if he pressed the debtor, each mutually agrees with the 
other to forego that right and chance, and be content with less : and the 
engagement of one creditor to take a smaller sum is the consideration 
for the engagement of the other to do the same. There is, therefore, on 
the face of the plea, a good consideration for the plaintiff's abandoning 
a part, and taking the remainder, — in that respect the plea is good ; but 
the accord as to the remainder is, that the satisfaction shall be by certain 
payments at certain times, and unless these payments are made at these 
precise times, the satisfaction is not made in the manner provided for 
by the accord. The plea does not state that the payments were so 
nuule, and therefore is bad. 

If the plea had been that a mutual agreement between the plaintiff 
and defendant and the other creditors, binding on each at the time when 
it was made, was given as a substitution for, or satisfaction of, the debt 
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due from the defendant to the plaintiff, we think such a plea would 
have been good on the authority of Com. Dig. " Accord," B. 4, Case ▼. 
Barber, (T. Raym. 450, T. Jones, 158,) Good v. Cheesman, (2 B, d; 
Ad. 328,) jind other authorities referred to in a note of the late Mr. 
Smith in the 1st volume of Leading Cases, 150, this not being a mere 
accord between the same parties with mutual promises, but a new 
agreement with new consideration pleaded. If so, the question would 
have been for the jury to decide whether the plaintiff agreed to accept 
the agreement itself, not the performance of it as a satisfaction ftM* his 
debt, so that if it was not performed, his only remedy would be by an 
action for the breach of it and not a right to recur to the original debt. 
Whether such a plea would have been proved is very doubtnil. 

But this plea is not so framed — it is a plea of accord not to take the 
new agreement, but the payment of lOj. in the pound on the balance 
at the stipulated times, in satisfaction ; and satisfaction should have 
been averred by payments agreed upon by the accord, or at least a ten- 
der of such payments should have been alleged. This not having been 
done, this plea is* bad, and consequently I ought not to have made the 
amendment. Therefore this rule must be made absolute. 

Itule absolute. 



dourt of ;3lbmiralt2. 

Before the Right Honorable Sir STEPHEN LUSHINGTON. 

The Test.— 16M April, 1847. 

COLLISION. — DEPARTURE FROM RULES OP NAVIGATION. 

In caaei of coUieion, it is no defence to a Teeael clearly in the wrong, that the other ^ _ 
might, by departing from the ordinary rales of navigation, have avoided the coUioion, but 
the whole damage will fall upon the vessel which did not adopt the measures proper for 
her in the particular circumstances. 

This was a case of collision, which took place oflf the coast of York- 
ehire early in the morning of the 20th November, 1846, between two 
colliers laden and bound from the north ; both were close hauled. The 
Mayflower being on the starboard, and the Test on the larboard tack. 
The Mayflower, within a few minutes of the collision, went down in 
deep water with all her crew, and the case on her behalf depended upon 
the statements, and was supported by the evidence of two of the crew 
of the Test, who deposed, that when the Mayflower was first seen from 
the deck of the Test, she was distant about a quarter of a mile ; that 
(»e of the deponents suggested to the mate who had the watch the ex- 
pediency of wearing the Test as she would not be able to go to wind- 
ward of the Mayflower, but that the mate, thinking he could pass to 
windward, did not alter the ship's course till just before the collision, 
when the helm was put down. The case on the part of the Test waa 
that she was a very difficult and slow vessel to wear, and could not 
have done so in time to avoid the collision ; that her helm was put 
down as the only available means she had, and that, if a good look-oiu 
had been kept on board the Mayflower, she might, by the slightest 
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alieitotion of her course have gone clear. At the time of the collisioa 
the Test was in stays, and the bow of the Mayflower struck against the 
side of the stern of the Test, the effect of the blow being, as deposed, to 
cut quite through the sides of the Majrflower ; it was alleged, on the 
part of the Test, that one man only was seen on the deck of the May* 
flower. 

Addams and jRo&i/t^on, for the Mayflower, relied upon the rule, re< 
qufring a ship on the larboard tack to give way. [They cited 7%« 
Anne and Mary, (2 W. Rob. 195,) and The Traveller, (Id. 197.) 

Bayford and Deane, for the Test. — Whether the Test could have 
avoided the collision by wearing, and whether in the circumstances she 
could wear, are points on which the evidence is contradictory, and as 
they ar9 of a technical and practical kind, the Trinity Masters will de- 
cide them according to their pwn experience, judging from all the facts 
of the case. But it is submitted, that the case of the Mayflower is not 
mode out, for it is stated that she had but one man oh her deck, and if 
a proper look ont had been kept, it is not to be conceived that this 
collision would have happened, so easily might those on board that 
vessel have avoided it And this brings in a very important question 
in this case, whether the JjAayflower \iras justified in holding on her 
course, without the slightest deviation when she saw, or might have 
seen, that The Test could not or would not, alter her course. In run- 
ning-down cases on land, it is not enough to be on the right side of the 
road. Of the sea, as of the road, the law recognises no inflexible rule, 
the neglect of which by one party will dispense with the exercise of or- 
dinary care and caution in the'other. Two things must concur to sup- 
port this action — a collision by the fault of the defendant, and no want 
of ordinary care to avoid it on the part of the plaintiff. {^Abb, on Shipp. 
208, 6th. ed.) This appears to have been the principle on which this 
court acted in The Seringapatam, ( 10 Jur. 1064, S. C. 6 Leg. Obs. 319,) 
but not on this point. There, the Seringapatam being close hauled, 
was otl the starboard tack, and the Harriet, the other vessel, was on the 
larboard tack. The latter vessel endeavored to keep close to the wind, 
and made no attempt to give way ; the former put her helm down to 
port immediately before the collision. These questions were put by the 
court to the Trinity Masters : — First, was the Harriet right in keeping 
as close to the wind as possible ? Secondly, was the Seringapatam right 
in putting her helm to port ? Thirdly, if so, did she adopt that mea- 
sure in due time. And the answers were : — First, that the Harriet was 
wrong; secondly, that the Seringapatam was right; thirdly that the 
Seringapatam did not port her helm in due time. Consequently, the 
Seringapatam was held partly to blame, upon the principle, it is submit- 
ted, that she ought to have proved she kept a proper look-out, and should 
have ported her helm, without relying U]X)n the Harriet's doing what 
was right on her part. 

Dr. Lushington, after stating the facts left it to the Trinity Mas- 
ters to form their opinion whether The Test was able or not to wear or 
stay in time to avoid the collision ; it being clearly the rule, that it was 
her duty to give way, if she had the power so to do. [He then con- 
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tinued.] An argument, however, has been raised, that, even if The 
Test was in fault, The Mayflower was also to blame, because she might 
have avoided the collision, and that it is a principle of law that the 
strict rules of navigation are not to be adhered to, but an accident 
avoided if possible. This is a doctrine which must be very carefully 
watched : I do not mean to say that any vessel is justified in coming 
into collision with another, if she can avoid it, because common sense 
and regard to property and life establish it as a universal principle that 
you must not wilfully come into collision with other vessels. But it 
would be a very dangerous doctrine to hold without evidence, that 
The Mayflower, whose duty it was to keep her course, ought to have 
deviated from that rule and given way, there being no circumstances 
established by evidence to show that she ought so to have done. I can- 
not conceive any thing more likely to lead to mischievous consequences, 
than that a vessel, whose duty it might be to keep her course, should an- 
ticipate that another vessel would not give way, and so give way her- 
sell. The consequence would be, that there would be no certainty ; 
whereas the doctrine which I have upheld, supported by your authority, 
is, that in cases of this description you ought always to follow the gene- 
ral rule. The certainty which results Kom an adherence to general 
rules is, in my opinion, absolutely essential to the safety of navigation. 
I think I am bound to tell you tqy opinion. I see no excuse on the part 
of The Test, and no reason to impute any blame to the Mayflower. 

The Trinity Masters having given their opinion that the Test might 
have worn in time to avoid the collision, the court pronounced for the 
damage. 



PRACTICAL POINT. 
EMBEZZLElilENT. 

If a person whose duty it is to receive money for his employer, receive 
money and render a true accoQnt of all money he has received, he is not 
ffuilty of embezzlement if he absconds and does not pay over the money ; 
but if he had received the money, and had rendered an account in 
which it was omitted, this would be evidence to show that he had em- 
bezzled the amount. The collector of a water company, as was his 
practice, gave the prisoner, who was the turncock, three receipts for 
water rents, desiring him to receive the amounts. On a subsequeut 
day, the collector a^ked the prisoner if he had received the amounts, 
when he said that he had, and would pay them over on the following 
Monday ; instead of which he absconded. Held, no embezzlement. 
Reg V. Creed, 1 C. <fc K. 63. 



TO CORRESPONDENTS. 

The case referred to by M. in our next. 



THS 





w^M<>t^ ^B^mt R^femrm 



Vol, VI.] NEW-YORK, MAY, 1848. [Monthlt Part. 



MARB3AGE WITH WIFE'S SISTER. 

A €▲•£ of considerable importanoe lately came before the Court of 
Queen's Bench {lUg. ▼. ChadtDick)^ to which we would direbt the at- 
tention of your readers. It has always been considered that a marriage 
with a deceased wife's sister was void(ible during the lifetime of the 
parties. By the 5th act of 6 and 6 Will. 4 (which was introduced by 
Lord Lyndhurst,) it is declared that marriages within the .prohibited de- 
grees of consanguinity or affinity shall be cAa^lutely void : such degrees 
however, it seems, must be those that are prohibited by the statute law 
of England, which is cofUained in the 38d Hen. 8. c. 38/ 

The subject came before the dueen's Bench by writ of error under 
the following circumstances. It appeared that Chadwick after the pas- ' 
sage of the act 6 and 6 Will. 4. c. 64, and after the decease of his first 
wife, had married her sister, and then, during her life, had married an- 
other woman, upon which he was indicted for bigamy which resulted in 
an acquittal. » 

The London Jurist, in reviewing the proceedings, observes: ''' The 
arguments for the crown were substantially the following : By the last 
mentioned act (32 Hen. 8. c. 38,) all marriages contracted between law- 
ful persons (who are thereby declared to be such persons as are not pro- 
hibited by God's law to marry) shall be valid, and no prohibition, God's 
law except, shall impeach any marriage without the Levitical degrees. 
This statute being in restraint of niarriage, must be construed strictly 

gainst the prohibition. Such a marriage as this is not forbidden by 
)d's law, nor is it within the Levitical degrees. Levit. (c. xviii. v. 18) 
impliedly allows it. The court will not add to the number of marriages 
therein prohibited, others which are said to be forbidden pari ratione. 
The decision in Harrison v. BurweUyl^an^h. 206,) gave the true inter- 
pretation to the statute of Henry the Eighth ; and although ecclesias- 
tical influence caused that decision to be overruled in UiU v. Oood 
(Vaugh. 302), the reasons given for the judgment in the latter case 
show that it cannot be supported. All subsequent decisions, which 
have taken place on its authority, must fall with it. The stats. 25 Hen. 
8, c. 22 ; 28 Hen. 8, c.€ ; and 28 Hen. 8, c. 16, declaring what God's 
law on this subject is, were repealed by stats. 1 Mary, sess. 2, c. 1, and 
1 d& 2 Phil.4& M. c. 19, and are not revived by 1 Eiiz. c. 1. The canons 
do not, propriOf vigarsj bind the laity. 
VOL. VI. 24 
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For the prisoner, it was contended, that the object in passing the act 
of Will. 4, was to adopt the table commonly known as the table of pro- 
hibited degrees, and to render void such marriages as had been yoidable 
by the practice of the Ecclesiastleil Courts. This puts a plain and 
popular meaning on the statute. The former practice of the Ecclesias- 
tical Courts was uniformly against the validitY of^these marri^w. 
The 9S Hen. 8, c. f^ prohibiting such Maifiage^ id still in force. The 
Leviticai law forbids them. Tb^ court Will fm bouhd by the long 
sdries of decisions, (thirty iii hiimber, afad eiteilding otrer thred centu- 
ries), although it may not assent to the reasoning on which they are 
founded. The Scotch law distinctly forbids such marriages, and great 
inconvenience would result from holding a djftrwt fdlem this edutitrf . 

The judgment of the court may be said to have mainly restea on the 
Stat. 5 & 6 Will. 4, c. 64, which we, therefore, here give at length. 
The 1st section recites that *^ whereas fH€fhriag^k between persons 
within the prohibited degrees are voidable only by sentence of the 
Ecclesiastical Courts^ pronounced during the lifetime ef bdth llite par- 
ties thereto, and it is unreasonable that the ^tate and cboiditimi of th# 
children of marriages between persons within the prohibiied degree 
of affinity should remain unsettled during sb long a period, ahd it is 
fitting thai all marriages which may hereafter be cei^bratra between 
persons withi.a the prohibited degrees of e^nsangtlinity or affinity 
should be ipso facto void, and not merely voidable f^ and then enacts, 
that ''all marriages which shall haVe been celet^ated before the passing 
of the act between persons being within the prohibited degtees of affin- 
ity shall not hereafter be annulled for that cause by at)y sentence of the 
Ecclesiastical Court, unldss pronounced in a suit whiit^h shall be depend- 
ing at the time of the passing of this act^ provided that n^othing here- 
inbefore enacted Shall affect marriages between persons being withiti the 
prohibited degrees of consanguinity." The 2d section theil i^naets, 
that '' all marriages which shall her^ter be celebrated between persons 
within the pnMbited degrees of eonsanigninity oi affinity, shall be 
absolutely null and void, to all intents and purposes whatsoever." 

The question as to the construction of ttiis last section resolves itself 
into an inquiry as to the meaning of the words '' prohibited degrees." 
These words are used no less than six times in the act ; and it cannot 
be supposed that they were intended to bear a different sense in one 
part of the act to that which they bear in another. In the preamble 
they are explained to mean such prohibited degrees as rendered mar- 
riages voidable by sentence of the Ecclesiastical courts pronounced 
during the lifetime of the parties ; and, therefore, the same meaning is 
to be given to the words in the Bd section. The act, therefore, recog- 
nizes the proceedings of the Ecclesiastical courts, and refers to their 
decisions as something well known. According to the current of those 
decisions for a very lotag period^ founded oh tlie case cf Hill v. Oood^ 
a marriage with a doceased wife's sister was voidable, as being within 
the prohibited degrees of affinity. Such marriage, therefore, is within 
the prohibited degrees, which new by 6 &; 6 Will. 4, c. 64. render a 
marriage void. Such may be j^id to fohn the ^ of the judgraeiit ih 
this case ; but the learned judge also relied on the stftt. 38 Hen. 8, e. 
38, and as a guide to itfa construction, the sialdt^s jAisltod nbout th« 



ine tim^ in pari ffK^rnl, ^^^^. 9, c, 1^, 2@ fleq, 9, c, 7, and 2? 

en. 8, c. 16, and also on 2 Inst., p. 683." 

Tbe qw w|U ^ua;iply rpp^y l|^ J^df r 1)y f bw*«^I, 



8IR MATTHI9W HALB i^n> THE STATUTB OT FRAUDS. 

Sir Matth«w H»le was the author of the provisions of the statute of 
frauds requiring certain contraotSi 4&c. to be eyidenced by writing ; \ 
Yuluable prorision which tbe modern legiaiation of England has ex- 
tended to other matters, not inoliidisd by Oak, such as promises to take 
contiaote out of tbe statute ot limitatiQiis. 

Iioid Ellenborottgfa in 5 East 10, (Wain t. Warlters,^ in commenting 
on this statute and referring to Lord Hale as its draftsman, speaks cr 
him as " one of tbe greatest judges who sFer sat in Westminster Hall, 
who was as competent to exfiress, as hp was able to conceive, the pto- 
visions best calculated for carrying iato efisct the purposes of that law.?' 

This enactment was passed in the year 1677, 170 3?ears ago. It has 
remained on the English statute book from that time to the present. 
It has been re-enacted in moel, if not all, the states of this Union. The 
long continuance of this act on the stiilute book is an evidence of Sir 
M. {jale'9 good sense, souni^ judgment, and far-reaching forecast It is 
na evidence that his work had been maturely considered ; not one of 
tbp9e actS| that are according to his predecessors Lord Bacon, got up 
upon the spur of an oocasioiii to answer a temporary purpose and to 
perish ^ilh it ; nor like those acts of which Lord Ooks speaks, pie> 
paiod by men of littlo ob no knowledge of the law. 

^ is curious to observe the gradual process of accumulation, pf which 
our modern legislation is the result. Thus the act for the preventioo 
of frauds and peijuries^ as it now stands in some of our state codes, is 
0M|d9 up of the prqvisious of 3 Hen. 7, o. 4, avoiding gifts of goods and 
chatteU t^ the il^e of the parson making the same; of 18 Ulis. c. fi, 
pgniqftt QOAvejfafaoes, boqds, judgments, dec to deflraud creditors; of 
^ Eliz. p« 4» against ifooveyanoes to defraud purchasers ; and of 89 
Cbwes 2d) ch^ 3| Mqainng vaiious contmcts, leases, d&o. to be in 
writing. 

Thus a siQglo medsstt statute takes in a range of le^fotion, of which 
tbe first «tep wfs taken aa loog ago as 148$, and the last adjjlition oC 
any importance wm Doade in 1677| whale modem legislators have done 
little more than to combine and to consolidate th# whole ; and judges 
Wd cmtmi fi\m^9 all that period have been engaged in settling and 
estaUiabiag the cpnatruotion of 4hese diflbreot provisioaS| so that there 
is not a clause and scarcely a word of these enactments that has nol 
^Ifd ferlh tbs ingenuity of adinocatef and vsceived ths adjudications 
pf the beqcb« 

Ths language is wocthy of attention* It is indeed old-fashioned to 
/Nil eiir8{ but il is full. hoB;vy, massive, and sohoro«is< It bears a Bttohz 
ffti^mMsme to the oiction of the vei^ioQ pf the Bible and is stamped 
with ibe obamdicristics of thd Bliz^Aethao ase. It contrasts^trongly 
^rMh Uio flimsiness and gaune^-ltkei textual iif fangusge which oharac- 
mi99 mncb of tnndorn lamnutoe^ and ase lo be fouBd in modern legis- 
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lation as well as in other representations of the feelings and ideas of 
the times. 

This statute is one of the few specimens of legislation which stand 
like landmarks — ^unmoved, unshaken, undefaced— not like the hasty 
erections thrown up by local interests and temporary wants, soon be- 
coming useless, soon torn down and cast into the limbo of vanity ; but 
having its foundation in hunuin nature and the lasting wants of society, 
it retains its solidity, approved by each passing generation, still confer- 
Tini< its benefits and affording its protection and safeguards. 
^ Sir Matthew Hale appears to have been a shrewd politician and ac- 
, customed to watch the signs of the times with a keen discrimination. 
He lived in an unsettled and dangerous period, and steered his course 
with skill so as to escape danger, and to enjoy in turn the confidence of 
each of the conflicting parties, as they respectively came into power. 
He held the post of a Judge of the Common Pleas under Oliver Crom- 
well ; but when the reigns of government upon bis death fell into the 
hands of his son Richard, who, as Hale knew, possessed not sufficient 
vigor of character to overcome the dangers and difficulties of his posi- 
tion, Hale deserted his feeble administration and resigned his office, 
declaring that he could no longer act ynder such authority. Upon the 
restoration of Charles 2d, Hale was a member of the Convention Par- 
liament of 1660, and was engaged in framing and carrying through the 
House of Conimons the act of indemnity and oblivion for political 
offences. On the other hand, Whitelocke, who had held a judicial 
office under Oliver Cromwell, and one also under Richard, escaped with 
difficulty the peril of being excepted out of the benefits of that act ; a 
motion to that effect being negatived by a majority of 41 only, out of 
a vote of 309. Mr. Macaulay asserts that Milcon was excepted out of 
that act ; but on looking into it, I have not been able to find there any 
mention of his name. 

Sir Matthew Hale bore some resemblance in bis character to the late 
Chief Justice Marshall. Though not, like the latter, an active political 
partizan before his elevation to the bench, he mingled largely in the 
public affiiirs of his time, served in many public capacities, and was 
several times a member in Parliament. His political feelings appear 
not to have been strong : it being one of his maxims to engage in no 
faction or party. 

In 1651 he was appointed one of a committee to consider of the re- 
formation of the law. Upon this subject he had deeply reflected and 
had scanned the evils both of precipitation in making changes and of 
over-tenacity in clinging to those things which have become useless, 
biudensome or defective. His treatise on this sutgect, published by 
Mr. Hargravey is as worthy of attention at this day, as it was at the 
period when it was penned. 

A man of vigorous analytic powers, Hale was dissatisfied with the 
rude and disorderly condition in which he found the English legal 
system; and this dissatisfaction led him to make ootan outline or 
system of law, in which be assigned to each particular and distinct 
branch of the subject its appropriate location : an outline which was 
afterwards so handsomely filled up by Sir William RJ-«i'-»'*ne. 

A contemporary of Milton, he resembled hir ous and 

diversified learning, and his active aod ilisearf ^oghtj 



THE NEW-YORK LEGAL OBSERVER. 197 

V Notices of New Books. 

though ha was destitute of the poet's brilliant genius and bigb-wroughf 
enthusiasm of character. 

W. M- S. 



NOTICES OF NEW fiOOKS. 

BBTOftTAof CaMt Ai|pied and Detemuned in the Court of Chancery of the State of New- York, 
helore the Hononhle Lewis H. Sandford, late Vice-chancellor of the First Cirenit, voL iii. 
New-ToiiL, Banks, Goald & Co., Law BookseHera, No. 144 Nassau Street, and by Gould. 
Banks & Gould, No. 104 State Street, Albany. 1848. 

The late Vice Chancellor of the first circuit has published a third 
volume of his reports, which brings down the decisions of his court to 
August, 1846. 

The whole are to be completed in four volumes. Many of the cases 
are exceedingly interesting and important, which are published in this 
volume. 

The cases on usury demand the consideration of all persons who are 
connected with the loan of money. 

We refer to one very important case, at page 215, of the present vol- 
ume. This was a suit in Equity, brought by the New- York Dry Dock 
Company against the American Life and Insurance Company, to cancel 
certain obligations executed by the former on a loan of fifty thousand 
pounds sterling, to ^able the Dry Dock Company to resume specie 
payments in 1838. One piece of testimony appears in the report of 
this case, which is very important to the dealers in exchange. It is 
found at page 233 of the volume, and is the examination of Samuel 
Jaudon, who was formerly cashier of the United States Bank at Phila- 
delphia, and now an exchange dealer in Wall Street. 

We have on various occasions had an opportunity to speak of the 
ability of our late vice chancellor of the first circuit, who has been 
transferred to the bench of our Superior Court of the City of New- York. 

The case of Thompson vs. The New- York and Harlem Rail Road 
Company, is also an importantcase, as defining and establishing the righ^ 
and powers of the legislature in regard to grants for bridges over navi- 
gable streams, which have the enect to diminish the receipts of toll 
bridges established in the neighborhood by a former legislatuce^ 

The case of Ofdronaux vs. Helie. discusses the powers and duties of 
administrators in foreign countries. 

So the case of Howland and others vs. Heckscher discusses the con- 
struction of wills and legacies as well as of creditors of an. assignor 
entitled to a legacy. 

This volume of reports will be an acceptable addition to the library 
of the lawyer and gentleman, and we hope it will find a liberal sale 
amongst the reading public. 
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United SUtM District Conrt— W«lli vod Qtben T* the Steam-boat Bay Sute, £c 

SUPREME- COtRT OP THE UNIT^P STATES- 

P. Hogg And C. Delamatsr, Plaintiffs in Er^o^, y. J. B. 
Emerson, Defendant in Error. 

The opinion of the Suprefne Court in the ^bove cause, affirming the 
judgment below, was reported in the last number of the Legal Obser- 
vpFi from a certified copy under the seal of the court, handed to us bf 
Uie counsel for the defendant in error. Exceptions ha^ been taken to 
to our report in two respects, (1) That it i{5 incorrectly entitled as 
" Before the full Bench;'' (2) as omitting the following—" Note. After 
the delivery of this opinion the coupsel for the plaietifis in error sug* 
gested that the questions were made below which they desired to (3^ 
considered, and therefore moved for another certiorari to baring thefu up. 
This was alIowe4 and judgment suspended till the next term." 

As to the (1), we observed that the ca^e had ]3een submitted on 
^^ Printed Arguments^' and, therefore, under the rules of the Supreme 
Court must be presumed to have been furnished to the ^^Pull JSfsnch.^ 
(2), The " note" did not appear to constitute any part of the opiniop, 
nor was it apparent by whose aiithority it bad been superadded ^he 
opinion of the court, as far as it decid^d| Wfts coniplete without it^ and 
(be omission resulted simply froo^ its not appearing to have ^ny b^ar|ng 
upon what had been decided, npr do we thipk that the "iiote" by 
whomsoever superadded, was material to have J)een reported fpr ^fXJ 
purpose of making more clear the reiparkab}y able and thorough inves- 
tigations of the learned judge who prepared the opinion. 

UxiiUi £taU0 S[)l0trUt €ourtt 

(South^r^ District of Nkw-York,) 

(/n AdmiruUy.) 

fiefon the HonorabU SAMUEL R. BETTS, District Jad^. 

Goldsmith Wells and others, Owners of the Schooner 
Oriana, Libbllants, v. The Steam-boat Bat State, 
McCuRDT, Aldrich & Co., Claimants. — 25th Aprils 1848. 

collision. 

Af n 8<sn*i»l rde iteamen, wfaila ont npon high mm, may Me their ftall power, nihieet, 
howfTer* to fUl proper rc^ntion wh«o|Kver ciroamilMioM require cantm. Uppa Hie 
coast and in the range of ▼esBcls Moking ports, &c. a steamer is chargeable with lunnf 
greater precautions, and during the night or in fogs must move with great cirodmspection 
and be refsponstble for ezereisiug erery appropriate means at her command to prevent 
collision with other Yessels. 

The same principle must apply to sailing t osm I s, and where both have reaMn to appre- 
hend danger by collision, and neglect precaution, clearly within their power, it becomM 
a caM of blame in both parties. 

The doctrine eoounonly applied in the Admiralty Court for the Southern District of New- 
York 1^ that a libellant cannot recoTer for a ooUkHon if cansed at all by his own fault. 
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•Ithmiirb dio#iiiff tfao other Tehol to-lmv* beto in teolt Bat the Englwh Adittirahy 
hai diatinetly laid down the oppoeite rale and in enqh oaaee deoned an tipfmiMaaMUif 
each party paying half of the entire damage** (1 Kob. SS2). 
Hi^ rale of appdrtlonaent hai been impliedly adopted by the Supreme Court of the Vnfted 
Slates; bat yet renudna to be eipneriy aettled. 

- Tbs cinmm&Cances cf fhis case appear in the opinion of the eonrt. 
F. B. Cutting^ for the libellants. 
Daniel Lord^ Jr.^ fot the respondents. 

PeJi Curiam. — The facts directly pertinent to the merits of this case, 
are these — ^The schooner Oriana, laden with coal, on her trip to New- 
Bedford, was, on the morning of the 13ch of August last, at 6 o'clock, 
a distance of about six miles S. E. from Watch Hill light, and about 
36 mites from Newport. She had her sails up and was under way, but 
the weather was nearly an entire calm, and the vessel was making lit- 
tle or rio progress through the water. Thete was a dense fog at the 
tithe, so thick that vessels could not be seen a distance beyond 100 to 
200 feet off. 

The Steam-boat Bay State had lain to oh account of th6 fog at Mount 
Hope, and left Newport between 3 and 4 A. M. that mohiing. She was 
nihning at the rate of sixteen miles the hour, and came within 100 to 
150 feet of the schooner before discovering her. 

So Soon as the steamer was discerned from the schooner, her hands 
cried out with all their force ; the cry was indistinctly heard on the steamer. 
Thie steamer was then pointing to about mid-ships the schooner. Her 
engine was stopt as quickly as possible : her helm thrown aport, and 
all the sheer given her that the spac^- permitted. She struck the 
schooner on her larboard quarter, 12 or 14 feet from her stern ; the 
schooner sunk in a few minutes and with her cargo was a total loss. 
The vessels were in e&ct on the open sea, being east of Block Island 
and in the lower part of Narragansett Bay, nothing intervening East 
and South, between them and the ocean. 

It is the practice of this Steam-boat to run in the open parts of her 
passage, through fogs at her full speed, determining her position by her 
course and time. On this occasion the captain and two pifols were in 
the wheel-house, keeping a look out, and a man w^s stationed at the 
lai*ge bell of the boat to ring it from time to time in warning to other 
vessels. The bell had been rung that morning immediately before the 
collision. It was proved that the approach of the steamer, in calm 
weather, can be heard on the water 14 or 15 mil^, and ordinarily from 
6 to 7 miles. The large bell is heard usually from one to four miles. 

The schooner had anchored the night previous about four miles from 
Watch Hill, on account of the fog, and lay there until 5 A. M. of this 
day. She was got under way with a light breeze, and ran by compass 
E. by N. about 20 minutes, and the breeze then having died away, she 
was hove to, heading S. S. £., the water calm and smooth. She lay 
about 20 minutes, when the steamer was seen coming on her from the 
eastward, 100 feet off. During the night, whilst at anchor, persona 
were kept on her deck, beating with sticks on empty hogsheads at shorts 
intervals, to give notice to other vessels. 
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Noises from pounding on empty casks and anchors on board other 
vessels are heard on board steamers under way' a sufficient distance off 
to enable them to keep clear of such vessels^ In this case it was 
proved that the steamer was heard on board the schooner approaching 
15 minutes before the collision. 

It has been repeatedly decided that vessels propelled by steam aad 
running into a harbor, or through the common thoroughfare of other 
vessels, will be held chargeable with the consequences of collisions, 
when kept at high speed during the night, or in weather so thick, that 
objects in their way cannot be discerned from them. (8 Law Bep. 
275. 3 Hagg. R. 414. 2 W. Rob. 1 Dist. Decisions, No. 10, p. 39.) 

No blame is however to bejmplied against steamers who use their 
full power when out on the high seas, and there is no indication of 
other vessels in their track, and no circumstances known to them, im- 
porting the necessity of extreme caution. 

The place of the disaster in question partook of both characters. It 
was strictly on the open sea, on the ocean — as distinguished from Ijbe 
navigation even of the sound ; but it was only a few miles from land, 
and in the range of vessels seeking ports in Rhode Island or Massa- 
chusetts from the sound, or coming into the sound from those places, 
or going out to, or coming in from sea. The master of the steamboat 
is chargeable with knowledge of these facts, and he would have been 
bound to take proper precautions against meeting or overtaking sailing 
vessels in that vicinity, if the wind had been sufficient to enable them 
to run with their sails. Then the darkness and obscurity from fog 
would impose on him the necessity of moving with great circumspec- 
tion, and so as to be enabled to stop or change the direction of his boat 
in th& shortest time, or even to lay her to or anchor her, according to 
the danger or probability of encountering other vessels in motion. In 
such case, he could not discharge himself of all obligation to further 
care and watchfulness, by merely rendering the steam-boat motionless. 
He would be bound to exercise every reasonable and appropriate means 
at his command to prevent other vessels running upon l)is, to warn 
them of his positioii by ringing his bell, blowing off steam, or giving 
other notice that would be equally advantageous to them. The same 
principles must apply to the conduct of all vessels. 

A sailing vessel at anchor, or laying to in a dark night in a harbor, 
or where other vessels may be expected to pass, must show a light, or 
she will be chargeable with the consequences of a collision with her 
caused by that neglect. When the darkness is occasioned by mist or 
fog, and a light will not aid to designate her position, she should do as 
was done by the schooner during the night before the collision, give 
notice by noises suffici^t to reach other vessels approaching near her. 

If then the schooner, at the time of the collision, is to be regarded as 
on the ocean and excused from giving warning to other vessels in that 
position, the steamer would be equally freed from her obligation to keep 
a low speed, and would be entitled to run as on the high seas, and a 
collision between the two vessels, under such circumstances, would be 
a common misfortune and an accident, without blame to either party. 

But in my judgment this is a case of clear blame in both parties. The 
schooner, lying to in a calm and having heard the steam-boat approach- 
ing her for 16 minutes, and knowing she was not discoverable from her 
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by sight, was bound to give warnisg by such noises as might probably 
reach the steamer. She was not driven to devise someUiing to that 
end, in sudden alarm and confusion. She had passed the night in the 
use of the very precaution, and it was only necessary to repeat it on 
this emergency. Upon the evidence of the pilots and mates of the 
steamboat, that like noises were frequently heard by them in fogs, and 
the steamer was enabled to govern its course accordingly, it is fair to 
presume the accident might have been thus wholly avoided. 

It was manifestly hazardous, for the steamboat in that state of the 
weather, to run into the sound, in a darkness which prevented her see- 
ing any object 100 yards ahead, at a speed 90 great, that with evecy . 
exertion of her powerful engine, she could not be stopped on the water 
in less than 4 or 6 minutes time, and which most probably allowed her 
to force ahead, during the effort, one quarter or one third of a mil«« 

The doctrine commonly accepted aad applied in this court is, that ' 
the Jibellant cannot recover for a collision, if it appear to have bedn 
caused in any manner by his own misconduct and fault, although he 
shows the other vessel to have been in fault also {The Emilys U. S, 
Dist. and Circuit Court, Abbott, 303, note 1) ; and that the msticutn ju- 
dicium^ recognized in many high authorities, which apportions- the foss 
equally between both parties (3 Kent, 231. Abbott, 306), applies only 
to cases, where it is undiscoverabie upon the proofs, where the blame 
actually lies. This is, however, the first case which has occurred in 
this court, where the question was distinctly propounded, whether in 
collision and loss of property by the mutual fault of both parties, the 
rule of contribution should be applied. 

I confess myself far better satisfied with the eommon law doctrine, 
that in cases where both parties are to blame, no recovery of damages 
can be had by either. Kent v. Elstop, 3 East, 18. 1 Mood. &. Malk. 
169,. Vanderplank v. Miller.) The English admiralty has distinctlv 
laid down the opposite rule (2 Dods* K 83. The Woodrop Sims^ 
and that case has been constantly adhered to since (Abbott, 230, (Shee) 
Story Bail., § 608 a, note). 

Judge Story regards it the settled law of modern maritime states, 
and he traces it to a high antiquity in the continental codes (Story Bail., 
i^608. i 610), and it has been recognized in several American decisions 
of highly respectable character and weight {Oilp. 679. 9 Law Hep. 28, 
The Scioto. I Law Rep. New Series, 16. ibid. 6 Legal Obs. 442,) 1 
How. R. 92, admits by implication the existence and validity of the 
rule, although that poiut was not embraced within the decision of the 
case ; and in 6 How. 603, Woodbury, J., adverts to the point as one of the 
settled modes of exercising admiraitv jurisdiction in cases of collision. 

It is a principle deserving the solemn adjudication of our highest 
tribunals, and waiting its final settlement there, I shall adopt the rule 
of apportionment indicated in the authorities cited, and decree that a 
valuation of the schooner and cargo be made^ and that the libellants 
recover one half that value. 

No costs to be taxed by either party against the other. 

The ordinary order would be, that the loss of both parties from the 
collision be valued and that the equal moiety be borne by each ; but 
the decree may be more simple and direct in this case, as thej^e is ^no 
proof that the steamer received any injury. 

TOL. YI. 26 
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John HtrKLEY and William Murrey, Libellants, v. The 
Si^'EAfiBOAT N^V CfiliiipioN. — 3d Aprils 1848. 

COLLISION. 

A iteaiHtKMt arriving in port daring a dark night, and taking all proper precautionB for reaeh- 
Jar fttk WhaH*! ifl boC li&U^ far daniageto canaed by coming in c6IIi«ion with a V6«m1 onder 
■ail, if caoMd'by thtfuoglwt of iomo proper pfeoafation hy^o latter. 

A r^mtl pailiog under tneb ciraniiiitimoee, and os'S ceone anirebended, by tboee atcirigatftig 
her, to inTolve danger of meeting the steamer on her track, ia not exempt irom uaii^i pm» 
eantione within hdr power. 

In port «n la «lght «o dark ai thaf a vigilaiit look*oat on a steamboat conld not discern a beat 
appnwchiAg mder oaiifsss at a Miffieient dislatiee lo avoid her: Heid^ thaft it might be a • 
proper precaution for the latter either to show a light in time to indteate her position and ( 
enable the steamboat to stoid her, or so to modify or change her own couroe as to avoid 
the track of the steamer. 

It ia « misapptsbenskai to Mip|MaB thttt vesiekf undor canvass are not bound to use all 
reasonable precaution when proper for their owu preteotin as well tm for avoiding injaiy * 
to steamboats. 

T»B circua^tances of this [cn»e sufficimily appear in the opinion of, 
the'dourt. 

T, W. Gierke, for libellants. 

W. K. Them and W. Q. M&rten, for respondents. 

Per CtRiAM. — ^This is a case of collision in this harbor, between 
the sloop Mary, owned by the libellants, and the steamboat New Cham- 
pion. The steamboat, arriving in the harbor from Hartford '' in the 
night tittle, made' her 'turn on the Brooklyn side of the river, tide 
strong ebb, and was passing across to her berth at the New- York Vharf, 
•^he slooni;i^as mnning up with a fr6e wind (from S. W.), close in the 
New-Yi>rlr side, and saw the lights of the steamer, and knew she was 
on her turn and the berth she was to make. When a steanaer is in the 
aet of turning, she has not so ready command of her movements, as 
when under direct headway. 

The river was clear in her proper course and direction, when* th^ 
steamier commenced coming round, and the sloop came up to the cross- 
ing line of hler track afterwards, and was not seen in her then position,' 
until the two vessels were nearly in collision. 

A quick order was given her from the steamer to lulT, and the pilot 
and master, who gave the order, testify, that she could easily have 
Infied enough lo avoid the steamer. That evidence is corroborated by 
declarations, proved to have been made by the pilot of the sloop sub- 
sequently, that he gave the order to luff her, but his order was not 
obeyed. 

A good look-out was. kept on the steamer, her lights were shown 
conspicuously, and all the precaution that could be required was ob- 
served, unless it is the duty of steamboats, in coming into the harbor 
at sfuch thne, to bearthe'whole responsibility and hazard of injury sus- 
tained by other vessels from them. 

There is evidently a wide-spread misapprehension a$ to th^ relative 



liabilities of steamboats and pfriYiltigesbf sHiUitr;^ i^k^Ts in cases of 
collision betwjeen thejn« • i .\ - » \ '■' 

This court has repeatiddly declared the nilel to be,'ihat sallhig' vessels 
are bound to employ cdl reasonMe precaution for their ,own protec- 
tion, as well as to avoid injury to steamboats, and are no way enthled 
to rely upon the latter for a.guara^nty in navigating in the proximitv of 
each other' (7V'«^ ▼• 1^ fkfuth AvieHw(mlT\ Paine v. TTie IVejh 
"iune il9i7). if then t(ie evidence fastens no blaqie upon a steamboat, 
'teomitt^ag; proper diligence, or using Jitiprpppr measures, it cannot be 
chargeable for losses resulting t^ another vessel only because it pos- 
sesses a capacity enabling^ it, if timely exercised, to take care of such 
other. The sailing vessel must; prove she has been mana.ged in a pru- 
dent and skilful manner, so as to interpo9e no needlless impediments in 
the way of the steamer, and most of ail so that she is not the cause of 
her own mitfortune. 

The sloop in this case was close in under the shadow of the city, in 
a dark night, and took a course crossing the track nf the steamer, and 
at so small a distance off, that if tiot se^n by the steamer and avoided 
by her, a collision would be extreniely prpbabte. 

Laying out of view thq force and bearing Of the clises, imposing on 
v^esHBls, in port, the duty df showing lights in warning to steamboats 
coming in, &c. (1 How. R. 604. ib. 59. 2 W. Roh..66. 2.I>ods. 88. 
2 Utigg. 154. ibid. 360.) I thitik the great preponderance of ejidenpe 
inthls cato is that llie collision bccurr^ through tb^ inattention and 
nkiAimilai^ment of those on board the sloop, and not finom any fatilt 6f 
the atetamr, 

*A'dkcT66 must accordingly be Entered dismissmg the libel with costs 
'lo be ttted. 
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Mm t)i^ K<morable HSNRY P. EDWARDS, osa of tlM ioitioM of tb« Si^mM CMVt 

[At Special Term, ISIew-Tork, May Teim, 1848.] 
Ji^NB C. Dbvrieai 4-ds* DaiuNzcK MoKovN. 

4<?TINO AS AN ATTOANBT TUflOUY BBfMO- <IUALI1MBIX 

;ni*^>4«o^<^ff4ieto|,«oQq«Uin(bion kt«flttoblUMtlM.p«ttMmit»AndMB*DUl'l««'^ttlle 

If a conBdtational proTinon is made apon any tnYpn tahjeet, thft pj^ofumed olueet,,a]id.iiit«B- 
'tidft, aadthe legal effect of saoh a proYkiqn n, that the rule on that subject sl^all be per- 
I jmu^tdti' uad .not leftta be.Mpaaled-or modified by* ogdlnary- legislation. 
Xhe. pf^f^oo of ^h^ qon^Uotion wbiph .ti^plaifs i^ho pbali ba.iMiBiitteAto |>iMtiaeriB>tho 
eonrts of Uiis state* wa^ intended to esta^lis^ i^t .p^jmaofo^ l^v on that n^bifaft».aod it*is 
'not within the power of the legislature to establish a oifferent law. 
*Vba> aet ol DeoemWv 14th| 1947^ in eiTect, aHows any person, of good moral eharaeter, to 
practise in all the courts of this state, provided he can furnish the oTidence of hi* employ- 
i mpnt mentioned ia the act. This is, in fpbitaaee laqd ^ifaf^ /MWd lo th^ frotlvoii made 
by the constitution. 
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The natuie of this application appears in the adjudication, 
E. C. Benedict^ W. R. Bebee^ ia support of the appUcatioo, 
Horace Dresser^ contra. 

6t the Court, Edwards, J. — This^an application to strike the 
declaration in this cause from the files ^ the court, on the ground, 
that it was placed there by a person who had never been admitted to 
practise in this court. The affidavit on the part of the defendant states 
that the declaration is endorsed, " A. W. Gofi*, Attorney for Piaintifii" 
and that said Goff is not an attorney of this court, nor an attorney or 
counsellor at law or solicitor, nor has he ever been admitted to practise 
as such. This is not denied by Goff; but he alleges that he is duly 
authorized to act as the attorney for the plainti^ by virtue of a warrant 
of attorney, a copy of which is annexed to his affidavit. 

The question is, whether under such an authority, Goff has the right 
to file a declaration as attorney for the plaintiff. 

It is provided in art. 6, sec. 8, of the present constitution of this state, 
that " any male citizen of the age of twenty-one years, of good moral 
character, and who possesses the requisite qfialifications of learning aod 
abilitv, shall be entitled to admission to practise in all the courts oi this 
state." By the 75th section of the act in relation to the judiciary, passed 
May I2th, 1847, and which was intended to carry out the provisions of 
the constitution, so far as legislation might be necessary and proper for 
that purpose, it is provided, that ''every male citizen of the age of 
twenty-one years, applying to be admitted to practice, as an attorney, 
solicitor and counsellor, in the courts of this state, shall be examined 
by the justices of the supreme court, which examination shall be at a 
general term thereof, and if such persons so applying, shall be found of 
-good moral character, and to possess the requisite qualifications of 
learning and ability, the court shall direct an order to be entered by the 
clerk thereof^ statine that such person has been so examined and found 
to possess the qual^ccUiens required by the constitution^ and thereupon 
such person shall be entitled to practise as an attorney, solicitor and 
couneeilor, in all the courts of this state." It is further provided, that 
the supreme court shall, by general rules, prescribe wha( shall be suf- 
ficient evidence of good moral character. In pursuance of this act, 
the supreme court, at its general term held at Albany in July l^tf 
made a rule, pointing out themanoet, in which the citizenship, age and 
moral character of the applicant should be proved to the court. 

By the act of Decmber 14th, 1847, sec. 46, amending the " act in 
relation to the judiciary," it is provided, that " any person of good moral 
ehaiaoter^ although not admitted as an attorney, may manage, prosecute 
or defend a suit for anv other person, provided he is specially authorized 
for that purpose, by the person for whom h§,appears, in writing, or by 
personal nomination in open court." It is under this statutory provi- 
-aion, that Goff claims the right to act as attorney for the plaintiff, in 
this suit, and resists the motion of the defendant. It is claimed, on 
ihe other hand, that this act is contrary to the provisions of the consti- 
tution. 

In the former conatitmion of this state, there was no provision made 
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«9 to the qualificatioas fiequisila for admission to practise in any of the 
eourts of this state. That matter was left open, and was regulated by 
the rules of the different oourts* 

In order to ascertain what is the meaning and effect of the provision 
in the present constitution, it is important to consider, what is the ob- 
ject of a state constitution. Its ofagect undoubtedly is, to establish the 
fundamental, permanent law of the state ; that law which is not to be 
Ic^t to ordinary legislation. A constitution is defined by Judge Story, 
to be " a fundamental law, or basis of government." It is established 
by the people in their original sovereign capacity, to promote their own 
happiness, and permanently to secure their rights, property, indepen- 
dence, and common welfare, (1 Story Comm. on Const, sec. 338, 339). 
The convention that establishes a constitution, has all the powers 
which the people possess in their original, sovereign capacity* The 
powers of the legislature are limited, and subordinate to the constitiA- 
tion. If a constitutional provision is made upon any given subject, the 
presumed object and intention, and the legal effect of such a provision 
is, that the rule on that subject shall be permanent, and not left to be 
repealed or modified, as shall seem proper, according to the fluctuating 
and changing opinions of successive legislatures. And, upon the prin- 
ciple, that expressio unius est exelusio aUerius^ any law which con- 
flicts with such constitutional provision, is not within the province of 
ordinary legislation. Any other construction would destroy the dis- 
tinctive eharacter of a constitution, as the fundamental, permanent law 
of the state. 

Thus, it is provided in art. 2, sec. 1, of the constitution, that ''every 
male citizen of the age of twenty-one years, who shall have been a 
citizen for ten days, and an inhabitant of this state, one year next pre- 
.oeding any election, and for the last four months a resident of the 
county, where he may ofier his vote, shall be entitled to vote at aueb 
election in the election district, of which he shall bq a resident" Now, 
I trust, it would not be contended, that the legislature could pass an ao^ 
authorizing a pers<m to vote at an election, who was not a citizen, or 
who was a citizen under the age of twenty-one years, or a citizen of 
the age of twenty-one years, who should not have been a citizen for 
ten days, or should not have been a resident of the state for one year 
Tiiext preceding the election ; and 3ret there is no express restriction 
upon the power of the legislature in this respect. 

Again, it is provided oy art. 6, sec. 1, that the secretary of state, 
comptroller, treasurer and attorney general, shall hold their offices for 
two years ; and no one would pretend that the legislature could autho- 
rize them to hold their offices for a longer term than two years, although 
there is no express constitutiqnid prohibition* Other similar cases 
might be cited. 

So in the case under consideration, the constitution provides, that 
any male citizen, of the age of twenty-one years, of good moral cha- 
racter, and wh.o possesses the requisite qualifications of learning and 
ability^ shall be entitled to be admitted to practise in all the courts, of 
this state. And yet, notwithstanding this provisioUj according to the 
construction contended for, by the person who represents the plaintiff 
in this suit, the first legislature that meets under the constitution, can 
pass a laW| authorizing in effect| a person who is not a male citizen, 



arid' not <!yf the efge of ifv^brity^dbe yeaffir, arid ll^ho dtfei^iKMrpcttbem die 
ireqatoite quari6c^<^i8 6f l^atniftg ht)d ttUlity, to toi'aclitie lof irililbe 
courts of this state. Such a construction woiMd = rem^ the pfcmsito 
■ bf the cbtifittitnti6n n\]gato^^ ntld uiHrneahitig. The condlitution dkust 
hbve inte/ifded to kiy do^vn a permanent' r^le. It Mras so ttrtd^MtstoMl bf 
'thb'legi^latnre'at'the time it passed the gudtetary act, May 13th, 1847. 
d'hat act pirbVldes, that ki male citizen, of the Age of twenty-one ;JFe«it, 
iltfd of g^d Aioral chiirocter, ^hall be tidmitted to practise in all Ibe 
courts of the state, if he shall be found to possess the quatifiedtiofisre' 
iluir^d hy the constitution^ (Laws, 1847, p. 343, «ec. 75). What wete 
ihe reasons which induced the same legislature, at a second meeting, 
to pass a law, which repudiates the Idea of' any q^fei'^'^^^^^^^ being re- 
quired by the constitution, does not apptor. Neither is it bbrioos, wbta 
we consider the high trust and responsibility 6f the Office and dnties 6i 
an attorney, why the legislature deemed it expedient to pass m/a aet 
authorizing a person to practise as an attorney, who does not podsete 
'the requisite qualifications of learning and ability. 

It was said, however, on. the argument, that the act of Dec. 14tli, 
1847, did not contravene the constitutional provision, because it did not 
-profess to authorize an admission to practise in all the courts of the 
state. The answer ta this is, that the act makes no restriction as to 
<eourt8,but allows any person of g06d momi character, to manage, pvo- 
-steute or defend any suit, for any other person, provided be is «|Miiil- 
]y aathorizdd in writing, or by nomination in opdn court ; or in tMhiir 
words, it allows any person of good moral character to pnletiseiti Ul 
'Ihe courts of the state, provided he can furnish the evidence of his-em- 
'ployment, which the act requires. This is in its substance and efbct 
apposed to the provision nliade by the constitution. 

With these views, Md inasmuch as I atti bound by the eoastimikKi, 
«s the paramount law of the state, and as it does not appear tb« ihe 
rfM^rson who has brought this suit on behaitf of the plaintiff, po soe s aos 
(the 'qualifications required by the constitution, I cto come to noiotb^r 
eoncliliiion, than that the'defendam's motion must be gnanted. 

I would add, that my associiites in this 'district UilafiinKNistyeMcvr 
•wftb tae in this conclusion. 

%n (ffiqtiitg. - 

Wprt tb'e HonorablA C. CAPY, pranding JiuUcei fvid Juftices EDM6l9pS and "iviL- 

liARD. 

{Qtiieral Teniti, New-York, April, 1848.] ^ 

BHirjAinN HlTNTINOTON V. ISAMI^SL llATItBlR. 

'^TPOtHJECATION OF -STOCK AJSl ksCURITT FOR A LOAN. 

Wliejw. stock ii hypothecated as ieddrity ^r'a fdah tod w ti'alteferred t6 Uih lender the trana- 
««tj«a.i8 a ihorti^a^ and aot a pled|^» aixl o& •deftalt of •paymeut the Uila vaati^abaalaMlj 
ill t^P leadar and the light ta redeem ia barred \i$ tbe same lapie of- time which wonld pififca 
the statute of Umitationa vply* 

1>ecree bf the Assistant Vice Chahedlor/CSaiidferd) dismi^biiif the hill, aiBmiad with costa. 
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This, was iin «ppe(|l from a dacree of. tb^ assistant. vice ctiaocellw, difrr 
missing the bill.' 

On the 1st of October, 1826j the plaintiff gave the defendant hia 
note in the following words. 

♦14,600. New-York, Octobf^r 1, 18?5. 

F6tir months after date, I promise to pay to Semuel leather, Esq^ or^ 
order, fourteen thousand six hundred dollars, for value re^eiv^,. with 
interest at the rate of six |>er cent., having deppsited with bim as collar 
teral security (with authority to sell the same on the non-peribrma^ce of. 
this promise) 125 shares Bank of America stock, 34 shares Mecbanipp' 
Bank stocki and 60 shares franklin Bank stock. 

Benjamin HuNT^NqTo^t. 

The npte was not . p^id at maturity,, nor w;as any interest ev^i; pai4^. 
upon it.. 

'The iVanklin Bank failed and that stock became valueless. The , 
Mechanics' Bank stock was sold and the avails were paid over to, 
Mather. All the stock was transferred to M. at the time tlie note was 
given, and he continued to receive the dividends on the Bank of Ao^ 
rica stock 'until 1839, when this bill was filed to redeem it. 

In 1828 the plaintiff failed in business. At that time the Bank ^f 
Americi^ stock was all that was left in defendant's hands, and it waswj: 
niuch below par, as, at its then market value, to fall about $2500 below. ^ 
the amount of the note. , The plaintiff compromised with his creditors, 
and among others took from the defendant a paper "discharging the 
plaintiff from all legal responsibility to him, and waiving all rigbtpf 
action against him for any. indebtedness he might be under. to l^m<>f • 
all sorts and kinds whatsoever." But that was " not to affect any of 
the hypothecati(^ns or liens, any of the subscribing parties might sey^ir-.. 
ally have and hold on stock of various kinds^ pledged to each respe<> 
tively.'* 

The bill was filed in July, 184Q, and set up, that plaintiff'^ receipts 
of dividends on the Bank of America slock and for sales of .Mechanics' 
Bank stock had reduced the debt to $11,931 40, which be offpv^ , 
to pay. 

The decree of the assistant vice-chancellor was based on the ground, 
that the suit not having been commenced till more than ten yeius after 
thb revised statutes went into effect, was barred by § 62, 2 R« S. oOU, 

N. Merrill and B. R Butler^ for plaintiff. 

Mann and D. Lord^ for defendant* 

Edmonds, J. — It seemed to be conceded oii the argj^me^t that.unleps 
the original transaction between these parties was a pledge of the stock' . 
in question, the plaintiff's bill could not be sustained, and thofefore it , 
was, that so much of the argument Wfis directed to that point., 

One consideration very strenuously urged was the expression used 
in th^ note that the stock had been ''deposited as coUaterjil security^'' 
Wjuch it was itisisted conveyed the idea of a pledge and thai alooe,. 
^ suph au es^ressip^, is pot of itsp^f ^sufficient, to delecmtn^ the^.c^an 
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racter of the tmnsaction, for it has been held that even the use of the 
word "pledge" has not that effect ex vi termini^ and where it is the 
cIe(^T intent of the parties that the possession of the goods, &c. shall 
remain in the debtor until default in payment, it will be regarded as a 
mortgage even if the word pledge is used. Langdon v. Buelj 9 
Wend. 80. Reeves v. Capper, 5 Binff. N. C 186. Ferguson v. 
Union Furnace Co. 9 Wend. 345. 

There are two leading considerations to be regarded in determining 
whether the transaction is a pledge or a mortgage ; namely, the title 
and the possession. 

If it is a mortgage, the legal title passes to and is vested in the credi- 
tors. Story on Bail, i 287. Langdon v. Buel, supra Patchin v. 
Pierce^ 12 Wend. 61. With a pledge it is different, the legal title until 
a sale on default of payment or redemption continuing in the pledger. 
t^ery &n Bail, supra Cortelyou v. Lansings 2 Caines Ca. i7i Error^ 
200. 2Kenfs Com. 681. The pawnee has indeed a qualified proper- 
ty in the article pledged, but upon a tender to him of the debt, he be- 
comes divested even of tliat qualified properly, and becomes a wrong- 
doer, if, after that, he persists in retaining the article pledged from the 
pawner. Story on Bait. { 339. i 341. Coggs v. Barnard^ 2 L. 
Raym. 916. 

•The essential difference as to the matter of right is that in one, the 
title passes, and in the other it does not. But the difference in sub- 
stance and fact is that in the case of a pawn or pledge, the possession 
must pass out of the pawner, but in the case of a mortgage, it need not. 

In this case the possession and title both passed out of the debtor. 

The passing of the possession is consistent with either character, 
though if it had not passed, it would have been a mortgage. That 
fact will not, therefore, help to determine the question in this case. 
But the passing of the title to the creditor is decisive. If that had not 
happened, it would not be a mortgage. Having happened, it cannot be 
a pledge. 

The result is that the deposit of these stocks, by the plaintiff, was a 
mortgaga It has all the characteristics of a mortgage, and is wanting 
in one of those essential to its being a pledge. Being a mortgage, on 
default of payment, the property became absolutely vested in the de- 
fendant. Such was the legal effect, and such seems to have been the 
intention of the parties, for the note provides that the defendant may 
sell the stock on the non-performance of the promise to pay, thus con- 
ferring on him another of the indicia of ownership, viz. : the absolute 
power of disposal. 

This being then a mortgage and not a pledge, it is not within the 
rule stated on the argument that it was always redeemable until sold, 
and it may be barred bv the statute of limitations or the lapse of time. 

The view that we take of this case, renders it unnecessary for us to 
consider the effect of the statute of limitations as to suits in equity, on 
which the decision below mainly rested. Without expressing any 
opinion on that point, we think that the staleness of the demand ought 
to bar the plaintiff^s action. 

The note was barred by the statute of limitations in February, 1832, 
so that after that date it ceased at the option of the maker to be binding 
oD'hinL If the stock depreciated in Value, so as to leave a deficiency 
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in paying the amount loaned, or if it became utterly worthless no* 
thing could be collected of the borrower, he was j^ischarged from his 
obligation. If he had been thus discharged by payment, he could have 
demanded his stock back again. Oould he not do so, if he was dis- 
charged from that obligation by the operation of law ? It is to be 
feared that he miffht, were it not for the equitable rule of mutuality and 
the application of the bar of the lapse of time to both the parties to the 
contract and to the rights and obligation of both. We are therefore of 
opinion, in analogy to the statute of limitations, that the right to redeem 
ceased in February, 1832, and this bill not being filed tul years after- 
wards, cannot be sustained. 

Again, the agreement of 1828 barred the plaintiff's right to recover. 
That Was a discharge of the plaintiff from aM legal responsibility to the 
defendant. No action could afterwards be brought against him, to make 
up any deficieney in the sum loaned to him. At that time, therq. was a 
large deficiency, one of the banks having failed and the stock of the 
other being below par, if the transaction bad then been closed by a 
sale, the avails would at the then prices have teAlen several hundred 
dollars short of paying the debt The effect of the agreement was to 
release the plaintiff from any liability to make up this deficiency, to 
discharge him from all legal responsibility to the defendant for any part 
of the loan, and to waive all right of action against him for any in- 
ddiitedness to the defendant '^qf ail sorts and kinds whatsoever." If 
after that he had any rigfat to demand a return of the stock, it was a* 
right to have it back without payii^ anything, because his debt was 
discharged as fully, as if he had paid it. This was evidently hot the 
intention of the parties, for the instrument then signed contained an 
express stipulation against its so operating. ^ 

The agreement could operate only in one of throe ways: either by 
discharging the debtor entirely from his responsibility, and leaving to 
him the right to a return of the stock witliout paying anything ; or to 
discharge him from bis debt and leave the stock as the property of his 
creditor in lieu of his claim : or to keep alive the debt, ^nd with it the 
right of paying it, to redeem the stock, with the personal obligatioti to 
make good any deficiency. The latter could not be true, because the 
debt and all liability to make up any deficiency were abeolote)y dis- 
charged, the former was prevented from being true, by the express 
stipi^ation of the instrument, and the only alternative left is that which 
took away from the plaintiff in July, 1828, all right to redeem the 
stock, at the same time that he was discharged from all liability to 
make it good. 

The decree of the assistant vice-chancellor mast be afllrmed with 
coets. 

VOL. VI. 87 
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N. Y. Supreme Coiirt.^WilMni B. Shatdon and othen y. Nathaniel T. Weeks and othen. 

[General Term^ New- York, AprU, 1848.] 

Before the Honorable C. C ADY, Presiding JuMiee, and JosticeB EDMONDS and WILLARD. 

Wilson B. Sheldon and others vs. Nathaniel T. Weeks and 

OTHERS. 

Granting an iDjnnetion in a creditor's snit restraining the defendants from meddling with the 
property in dispute until fioal decree, and the appointment of a receiver to talie charge of 
the same, do not so affect the merits of the controyersy as to warrant a reheariog of a motion 
to disol^e the injunction or to appoint a receiTor. 

This was a creditor's bill against the judgment debtor and his brother 
and son, to whom, on his failure in business, he had made an assign- 
ment of all his property for the benefit of his creditors, alleging that the 
assignment was fraudulent, and seeking to have it set aside. The debtor 
had conveyed the house in which he lived to one brother in trust for 
his wife, had conveyed two other houses to another brother in payment 
of an alleged debt to him, and two other houses to another Brother in 
the same manner ; had conveyed all his household furniture to his son, 
a single man who lived with his parents, and then made the assignment 
in question, comprehending his choses in action, and a few articles of 
personal property. On the bill an injunction issued restraining the de- 
fendants from meddling with or disposing of any of the debtor's property, 
extending to the property thus assigned. After the answers were put in, 
a motidn was made to dissolve the injunction, which was denied, and a 
motion for a Receiver, which was granted as to all the property covered 
by the general assignment, as well as of the household furniture and 
the property of the debtor generally. 

E. Sandford, for the defendants, moved for a rehearing as to both 
motions. 

JET. P. Hastings^ contra. 

Edmonds, J. — The '' Act to facilitate the determination of existing 
suits in the Courts of this State," recently passed, Sec. 7, enacts that no 
rehearing shall take place at a general term, of an order made at a spe- 
cial term, unless the same involves the merits. 

It has been considered quite doubtful whether amotion to dissolve an 
injunction so far involved the merits as to be the subject of an appeal, 
where the appeal was confined to matters afifecting the merits only. But 
it seems now to be settled that it does, or at least that it may, so that a 
motion to dissolve an injunction is not necessarily excluded from the 
operation of an appeal. There are cases, however, where such a motion 
would not involve the merite, and this, I think, is of that kind. The 
injunction extends to the assigned property, and is not confined to that 
which confessedly belonged to the debtor at the time of filing the bill- 
The debtor, in his answer, admitting the recovery of the judgment 
against him, the issuing of the execution and the return of nulla bona 
thereon, the injunction issued of course, as a'* as to the other 

defendantSi the granting or dissolving the in; i nothing ^ 
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to the fights of the parties. It merely provided for the preservation of 
the property in dispute pending the litigation. 

The motion for a Receiver does not involve the merits, and therefore 
cannot be reheard. It was so held by the court of errors in Chapman 
V. Hamtnersley^ 4 Wend. 173. In that case, pending a suit in chancery, 
the cfiaucellor directed the property in dispute to be sold, and the money 
to be brought into court. On an appeal to the Court of Errors, that 
court unanimously held, Marcy, J., delivering the opinion, that the order 
made by the chancellor did not affect the merits, and therefore was not 
the subject of appeal. It was aside of the merits, and related only to 
the preservation of the property. The rights of the respective parties 
were not touched upon. That case was recognized in Rowky v. F. Ben- 
thuysen, 16 Wend. 376, and is decisive of this motion. 

Motion to rehear denied, with costs to be taxed. 



[General Term^ May.] 
{Continued /ram page 159.) 

IN EQUITY. ^ . 

Benjamin Huntington v. Samubl Mather. 

Where stock is hypothecated as security for a loan and is transferred 
to the lender, the transaction, is a mortgage and not a pledge, %nd on 
default of payment the title vests absolutely in the lender, and the right 
to redeem is barred by the same lapse of time which would make the 
statute of limitations apply to the note. Decree of the assistant vice- 
chancellor (Sandford) dismissing the bill, affirmed with costs. 

Wilson B. Sheldon and others v. Nathaniel Weeks and 

OTHERS. 

Granting an injunction in a creditor's suit, restraining the defendants 
from meddling with the property in dispute until final decree and the 
appointment of a receiver to take charge of the same, do not so affect 
the merits of the controversy as to warrant a* rehearing of a motion 
to dissolve the injunction or to appoint a receiver. Motion for a rehear- 
ing denied with costs to be taxed. 

At Law. 
William McLean, Jr*, and others, Executors and TRusTSBi 

OF HJBNRT WaLGROVE, V. JOHN WaLGROVE. 

A devise to A. B. with the absolute power of disposal, conveys a fee 
simple absolute, and a limitation over in case the devisee shall not have 
sold) during his life-time, is not good as a contingent remainder, because 
limited on a fee, and is void as an executory devise, because such 
a devise cannot be prevented from taking effect by an alteration 
from or after which it may arise. A devise of land to executons, with 
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pow^ to receive the yents and profits and apply tbem to the nee of 
others during life conveys the estate to the execntors, and they may 
maintain ejectment. Judgment fbr the plaintiff on the fecial verdict 

Georgb W. Gla&x v. Jbssb B. Spblmak^ and A£EXAin»s& F%AKEa. 

On a suit brought Co Fecover the balance of a debt left after a comprot 
arise, by which one half has been paid, on the ground that the settle- 
ment bad been obtained by fraud, a motion was made to set aside the 
report of referees not on the ground of merits, but of the ruling as to 
the admission of evidence, the ruling not being material to the result, 
and the result* being right. Motion denied with costs* 

James Chbstbrman v. Eobbut M'Costlim. 

* 

WsBRsasub^contractor on abnilding threatened to leave his work, be^ 
cause he could get no money of the contractor, and was promised by 
the owner of the building that if he eould go on with his work, he 
should be paid. It was held that for all work aljer that, this was an 
original contract and need not be in writing. * 

It was also held that a refusal to non-suit is not a good ground of ex- 
ception and cannot be corrected in error, excepting only when there is 
no dispute about facts and the question is one simply of law. It is 
never a ground of exception when there is any evidence to submit to 
the jury. 

It wi|s also held, that where there is tm exception-to the whole charge 
of the judge and any part of it is correct, the exception must fail, evea 
if part of the charge was errotieous, it being necessary in such ct^ 
that the exception should point particularly to that part which is fouad 
fault with, so that it may be altered or corrected In time. 

An account for work and labor does not draw interest from the time 
the services were rendered. 

JudgmeBl of New* Yorlo Commcm Pteasreversed; mAifemre de novo 
awarded. 

WUiLIAJM StBBLS AMD OTHBUS ods. TllB PbOPLB tX Ttl Be^^AMW 
GatlTFIN, ON AWARP OF/ MANDAMUS^ 

Thb decision^ at a. special term, of a motion tpavFard peremptory map- 
daoms beoaase of the insufficiency of the returni cannot be reviewed ia 
the Court of Appeals. The only mode of conveying it to that court is 
through a rehearing at the general term, which will be granted oo a 
certificate of a judge of this couft th^t such rehearing is proper. A record 
of judgment, therefore, on such motion at special terna, setting out a de- 
murrer and joindec in deouirrer^ is: inegulac and wouild be set aside* 

To a reconiof judgment ia snch case seirting out the motion and de- 
cision thereon, a writ of error to the Court of Appeals will not lie. 

The special term having power to award a. peremptory mandamus, 
there is no power in a judge at chambers to stav the proceedings thereon* 

The record made up by the relator, sot aside for irregularity and tb« 
order to stay proceedings set asidei 

See. 9 and 10 of the act supplementary to the code relate as well (« 
moiioua decided before aato those decided after ihat aot took piece- 
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la ti)c dommon ]pita0. 

BoaonMe M. UI^SBOEFFBR, Fmt Jadco, nd A«mUnt Jodgw INORA- 
HAM and DALY. 

SiDNBT C. Genin AMD Lb Grund Lockwood v. Micbasl Isaacson. 

27^ Mof/, 1848. 

Broken snd afante nnat keep oleariy within tho order of their principal, elie they cainoi 
looover. Whether they have done so is a proper qoestion for a jurr. 

A broker who purchases stock for another upon an express' order and request, and does 
not hinuelf agrf to »ell, cannot be considered as ooming within the stock jobbing act 

KtHhsr need tlM broker show affimMti90ly that those from whom ha poiehases were io 
the actoal possssskm of the stook at the time of the sale. 

A broker purchasing stock for another, upon an order, need not take the stock in the name 
of his principal, but may take it in his own name and hold it as security for money 
by him advanced in the same manner as an ordinary agent may boy and hold goods 
BDtU his iiea is ramoved. 

The circumstances of this case sufficientljr af>pear in the opinion of the 
coaiU 

Wightmen and Ckark^ for plaintiffs. 

M. SmUhfjr.^ for dfifendaot. 



By the Ccurt^ Ulshoeffer^ J. — This is an action by sCoel^ brokers 
against their principal, for monies advanced on the purchase of stock 
and for commissions. At the trial there was no exception to the charge 
of the jndge^ but the defendant moved for a non-suit, which was denied 
and the defendant duly excepted* The jury found for the plaintiffs the 
foil amount of their advances with interest and commissions. Thsi 
JfifiHMlaQt now moves for a new trial on the grounds relied Upon on 
the motioii for a noursuit. 

The first ground is that the plaintiffs bought the stock at ajpnce be^ 
yond the defendant's limit, and therefore cannot recover. The jury 
were told by me, that if the plaintiffs as brokers paid out their money 
for defendant, pursuant to defendant's directions^ they could recov&r,, 
but not if plaintiffs exceeded defendant's limits, and the question of fact 
was submitted to the jury. The defendant insists that there was no 
proper evidence to justify the jury in finding for the plaintiff either oa 
the ground that the defendant's limit was 58 per cent., or that the de- 
fendant waived the mistake and ratified the plaintiffs' purchase. The 
defendant insists that his limit was 57|, whereas the plaintiffs insist 
that it was 57| or 68. If the defendant is right, then the plaintifEk' 
purchases exceeded the limit ; if the plaintiffs are right, thin the pur- 
chase was within the price fixed by defendant. 

The jury were charged that if the limit was 57|, proof of ratification 
afterwards at a higher price must be express or clear, in order to moke 
a new or valid contract; but that if the after declarations of defendant. 
admitted that plaintiffs purchased at defendant's prices, they could be 
Bsgarded as proof of the original contract. We are now to see> whether 
there was any evidence to establish the plaintiffs' purchases to have 
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been within the limit, or to ratify the purchase if beyond such limit? 
Unless there was such evidence, the plaintiffs ought to hare been non- 
suited, and the verdict must be set aside as contrary to evidence. At 
fol. 9 it will be seen that the defendant objected to plaintiffs' purchase 
on account of some slight difference between the purchase and the 
order. This the plaintiffs denied, and the defendant waived his con- 
struction of the order and finally concluded to accept the purchase. 
The defendant treated the subject in an indifferent manner, and said it 
was all right, and that plaintiffs siiould lose nothing by it. At fols. 16 
and 17 it appears that the defendant insisted that his orders were Uror 
ited to 57|^, and the plaintiffs were positive the range was from 57 to 58, 
but the defendant's memorandum of his order was 571. At fol. 24 a 
witness says the conversation was about the stock at 5/ or 58 or to an 
eighth, defendant dissented to what Genin said as to limit, and said 
something as to its being all right, or make it all right, or to that effect. 
Defendant afterwards on same day told witness to tell plaintiffs, be 
could not do as he promised, as he had purchased a steamboat. Five 
or six days afterwards, defendant sent to plaintiffs to hold on and not to 
sell the stock ; at another time the defendant told this witness (in an- 
swer to hi& inquiry as to how he had arranged about the stock matter) 
that it was all settled, and all paid, evenr dollar of it. Defendant al- 
ways showed a desire, not to let plaintifis lose by the stdek operation, 
and said it was a mistake in taking down the order. 

Without going further into the proofs on this point, it is apparent on 
reading the case that there was a misunderstanding as to the limited 
price, and that the defendant meant 57|, but the plaintiffs understood 
57 or 58. Where the difference is but slight, and where the order at 
57| might have been misunderstood 57 or 58 from the same having 
been given verbally, we have no reason to doubt that these parties 
honestly differed upon the point, and witnesses who might have been 
casually present, would no doubt have differed likewise in their recol- 
lection of two amounts which could so easily be misunderstood or con* 
founded. Although the defendant's memorandum made at the time 
was 57|, that is not conclusive upon the plaintiffs. If a party calls a 
witness who testifies against him, he may nevertheless show the mis- 
take of the witness. Now however strong the testimony is on the part 
of the defendant, his conduct and admissions as proved certainly go to 
show that he yielded the point. If testimony is suspicious as to tho 
declarations and admissions of a party, it is so because of the uncer- 
tainty of the exact expressions made. But in this case the defendant 
is proved to have assented to plaintiffs' purchase ; and if there was 
uncertainty or ambiguity in his expressions showing such assent, we 
still find the defendant afterwards saying that he could not do as he 
promised^ because he had bought a steamboat, and we also find him 
requestinff the plaintiffs not to sell the purchased stocks, but to hold on. 
If the defendant had not promised pay, why did he excuse his pro- 
mise ? If he had not assented to the purchase of the stock on his ac* 
count, why should he feel aby interest in the plaintiffs' holding on to 
the stock ? 

It occurs to me that there was sufficient evidence to require the ques- 
tions of fact to be submitted to the jury, whether the purchase was not 
within the prescribed limit, and whether the defendant did not ratify 
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the fldrohase, if beyond such limit.? Taking all the evidence into 
Tiew of the defendant's conrersations, it seems to me that it could be 
regarded by the jury as some proof of the original contract having been 
68, or that the defendant waived what he admitted to have been a mis- 
take in taking down the order, and treated the stock as having been 
purchased for his account. As matter of evidence I do not think that 
the jury erred on this point, and as matter of law arising upon the evi- 
dence I think the verdict was proper, either on the ground of the origi- 
nal contract having been within the limit, or that the defendant after- 
wards ratified and so considered it. 

Certainly on one occasion the defendant waived his construction of 
the limit of Ihe order, (folio 9) and therefore the matter, as to the limit| 
was necessarily one of fact for the jury, and I do not see that we could 
interfere, when the defendant promised to accept the purchase, and even 
went so far as to say that he had paid the plaintififs. In my view, the 
law does not require more proof as to the original Umit nor as to a ratifi- 
cation of the purchase, than is afforded in this case. 

The next ground taken by the defendant is that the original con- 
tract was void by the stock jobbing act, because the plaintiffs were the 
principals in buying and selling the stock, and because they had not the 
stock to transfer when they contracted with the defendant, and because 
there was no contract in writing within the statute of frauds. 

1st. As to the Siock Jobbing Act, it cannot, I think, apply to a case 
like the present. The plaintiffs did not agree to sell stock to the defen- 
dant nor for him, but to buy the stock which they did of those who held 
it, and who duly transferred it. If we concede that the Superior Court 
(2 Hall, 166,) construed this act properly, we have no evidence in this 
case to show that those from whom the plaintiffs purchased ihe stock 
were not possessed of it, when they agreed to sell it to the plaintiffs. It 
may be that if the plaintiffs had advanced monies for the defendant to 
buy stocks on time, which stock was not owned by the vendors at the 
time of the contract of sale, the whole transaction would be void ; but 
under the circumstances of this case, I do not see how we can say that 
this was such a transaction, nor am I prepared to say that the plaintiffs 
could not recover in this case without showing affirmatively on their 
part that those from whom they purchased were so possessed of the stock 
when they agreed to sell it to the plaintiffs. They did so prove as to 
part (folio 4 J but the defendant's second ground of non-suit at the trial 
(folio 4) did not raise the point of want of proof that the persons who 
sold the stock to the defendants were not owners of it. The objection 
was that the plaintiffs were not owners of it, or authorized to transfer 
it, when they contracted with the defendant. This was not necessary. 
If the plaintiffs advanced monies to persons for defendant's account, and 
those persons held the stock, there was no violation of the statute. 

(2.) As to the statute of frauds, I do not see how it can apply to an 
agent who actually advances money for defendant's purchases at defen- 
dant's request. It is true the amount exceeds $30, but if a defendant 
promises plaintiff to save him harmless in becoming guaranty or bail^ 
the promise need not be in writing (4 Wend. 668). It is not necessary 
that the defendant should have received any benefit from what was done 
by the plaintifis. The consideration of harm to the plaintiffs is suffi- 
cient. If then a plaintiff advances money for defendant's use, he may 
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recover it back even on the purchase of stock, in case the plsintifis'^roof 
is sufficient (2 Hall, 162), and I think that the statute of frauds has no 
application to such a case as that before us. 

(3.) Were the plaintiffii the principals in fact or vendors of the slock, 
and not brokers in the transaction ? This is tne ground secondly aa^ 
sumed on the motion for a non*suit, as the basis of the other grounds as 
to the stock-jobbing act and statute of frauds. It seems to me most cleari 
in,fact and in law, that the plaintiflh acted as brokers for the defendant 
and not as principals for themselves or others. 

(4.) ^But the defendant insisted that the plaintiflfs at all events, hj 
making the purchase of stocks in their own names, and their subse- 
quent acts, became in fact principals and not brokers, and Ihat they 
could not recover. This was the third ground for the non-suit at the 
third trial, and if well Uiken it is fatal to the suit. The plaintiffs bengbt 
the stock in their own names, and so took the transfer, but informed the 
defendant of the purchase for him, and offered to transfer the stodc on 
re-payment of their advances. On defendant's defiuiit, they sold the 
stock, and now sue for the deficiency. The defendant's ground is that 
the plaintiffs ceased to be his agent or broker when they made the pur- 
chase in their own names. The plaintifis answer that the custom is not 
to disclose the names of the principal, and that the plsintiffs used their 
own names for that reason, but duly notified the defendant and after* 
wards tendered him the stock. I repeat what I have before said, that I 
have no doubt the plaintifis acted in good faith in this transaction, yet 
they might have avoided taking an absolute transfer to themselves ; a 
power in blank would have enabled them to perfect their purchase for 
defendant, and they might have filled up the power afterwards (20 
lYend. 91). If an agent buys goods for bis principal and advances 
monies, he may hold the goods until hia lien is paid off. I do not sea 
why the same rule does not apply to stock. Now whether a party shidl 
be considered as acting in bie own right or as the agent of another, de* 
pends not upon the fact that he contracted in his own name without dis- 
closing his agency, but upon the facts and circumstances of the case (10 
Wend. 399). I am inclined to the opinion under the evidence in this 
case that the plaintifib acted in this matter for the defendant and as bis 
brokers ; and that in point of law the plaintiffs did'not forfeit their right 
or standing as defendant's brokers by the course they pursued after the 
purchase (10 Adol. & Ellis, 27). 

(5.) The last ground of the motion for a nonnsuit (folio 43) was a re- 
newal of the objection supposed to arise from the stock jobbing act and 
the statute of frauds, which were relied upon whether the plaintiffs acted 
as principals or brokers for the defendant. If plaintiffs acted as princi- 

Sals, doubtless the objections were both fatal, but not if they acted as the 
efendanl's brokers. 

As the plaintiffs were the mere agents or brokers of the defendant, they 
are entitled to the monies advanced by them for the defendant, but as 
fiir as is necessary this point has already been noticed, and is in my 
opinion untenable. 

Upon the whole it seems to me that the verdict of the jury was 
proper, and is not contiary to the evidence nor repugnant to the laws, 
and that it, therefor^ ought to be confirmed, with oosts. 
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Before Sir KNIGHT BRUCE, Viee CfaeaceUor. 

Taylor v. Cooper.— Abv. 9 and 10, 1847* 

WILL — construction — UNDERLEASE. 

A teateftor bequeathed four leasehold houeee to A. B. and C. D., in truet for hia wife for life, and 
after her death he bequeathed the same to A. B., subject and on condition that he should 
grant an underlease to C. D. for all the term, wanting eleyen days, at 5/. a year rent, of 
two of the hooses, containing covenants similar to thoae contained in the original lease. 
The original rent of each of these two houses was 181. 7t. 6d C. D. died in the life-time of 
the widow, and on her death his executor claimed an underlease : — Held, that the gift was 
not personal to C. D., and was not lost by his death in the life-time of the widow ; and that 
his executor was entitled to an underlease according to the requisitions of the will. 

William Cooper, by his will, dated 25th Augus^ 1817, gave, devised, 
and bequeathed to his cousin, William Cooper, and to George Taylor, 
their heirs, executors, administrators, and assigns, his twcr freehold 
houses in Fleur de Lis-court, and his four leasehold houses, Nos. 6, 7, 8 
and 9, Titchborne Street, upon trust to pay the rents to his wife, Jane 
Cooper, for her life. The will then proceeded as follows : — " And from 
and after the decease of my said wife, I give, devise, and bequeath the 
said freehold houses, and all my estate and interest therein, unto my 
said cousin, William Cooper, his heirs and assigns, for ever ; and from 
and after the decease of my said wife, I give and bequeath the said four 
leasehold houses, Nos. 6, 7, 8 and 9, in Titchborne Street aforesaid, to- 
gether with the contract for the redemption of the land-tax thereon, unto 
my said cousin, William Cooper, his heirs, executors, administrators, 
and assigns, for all my estate, term, and interest therein, subject never- 
theless, and upon condition, that he or they do and shall grant and exe- 
cute an underlease of two of the said houses, being Nos. 6 and 7, unto the 
said George Taylor,for the residue of my estate and interest therein,( want- 
ing eleven days,) at the yearly rent of 5^ including the land-tax, which 
has been redeemed ; the said lease to commence from the quarter day next 
ensuing the decease -of my said wife, and containing covenants similar 
to those contained in the lease under which I hold the said premises, 
and so as the lessee execute a counterpart thereof, and pay the charges of 
preparing; such lease and counterpart." The testator died in May, 1828, 
and in July his will was proved by William Cooper, his cousin, and 
George Taylor. No part of the leasehold estate was wanted for pay- 
ment of debts. The widow received the rents during her life, and died 
in July, 1846 ; but George Taylor died in 1837, having made his will, 
appointing George William Frederick Taylor his executor. On the 
death of the widow, William Cooper entered into possession of the lease- 
hold property, and declined to grant an underlease to the executor of 
George Taylor. Upon this, George Taylor's executor filed a bill against 
VOL. VI. 28 
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William Cooper, praying a declaration that the plaintiff as such execu- 
tor, was entitled to an underlease of Nos. 6 and 7, as by the will of the 
testator was directed to be made to George Taylor ; and that such under- 
lease might be executed by the defendant accordingly, and a reference 
to the master to settle the same, the plaintiff being willing to enter into 
all such covenants (if any) thexeia ai George Taylor would have been 
bound to have entered into if he had been living, and the same had been 
granted to him, and for an account of the lenta al Nos. 6 and 7, since 
the death of the widow. By his answer, the defendant said that 
George Taylor was allowed by the testator to occupy No. 7, at a rent 
of 731. lOs. from feelings of personal friendship; and that No. 6 was let 
for 84Z. a year, and the other two houses at 90/. each. He submitted 
that the object of the testator was a personal benefit to George Taylor 
himself; because, regard being had to the terms of the testator's will, it 
was a question for the court to decide, to whom, if any one, the undcf- 
lease should be granted ; and, for divers reasons, and as evidence that 
it was the intention of the testator only to give to George Taylor the 
benefit of residing in No. 7, at a nominal rent during his (George Tay- 
lor's) life, as a personal convenience, and that such benefit should not 
extend to his representatives, the testator, in a book wholly written by 
himself made this entry : ^< 7 Titcbborne Street : Mr. Taylor, at 73L 
10s. f&t annum, for life, while he remains in the house." That, if an 
underlease were to be granted to the plaintiff, he, although executor, 
must enter into the covenants of the original lease, and other covenants. 
That the houses Nos. 6 and 7 were held under a lease, dated, 1797, 
for sixty years, at the rent of 18i. 7*. 6dL, containing covenants for pay- 
ment of rent and taxes, to rebuild and repair, to give up at the end of 
the term in good repair, to pay a reasonable share of the costs of repair- 
ing party walls, &c. ; not to assign, without license, during the last 
eleven^years of the term, and to insure, and also not to permit the pre- 
mises to be used for certain trades without license from the landlord. 

Ooodeve^ appeared for the plaintiff. 

TorrianOf for the defendant, insisted that a personal benefit to George 
Taylor was intended, for the reasons stated in the answer, as well as 
from the foct that the representatives are not mentioned in the condition. 
He admitted that a chattel interest would pass without any representa- 
tives of the donee being spoken of in the gift ; but here the testator, 
after having added the words *' heirs, executors, administrators, and as- 
signs" in the original gift to the trustees for the wife ; " heirs and as- 
signs" in the gift to the defendant of the real estate, and " heirs, execu- 
tors, administrators and assigns" in the gift to the defendant of the four 
houses, studiedly and purposely omitted any reference to the represen- 
tives in the condition annexed to the last named gift in favor of George 
Taylor. Again, it was obvious that a personal benefit was intended be« 
cause the testator required only a rent ot 6i.— a benefit he could not have 
given to any one who was a stranger. The effect of giving the plain- 
tiff an underlease would be, to throw the rent of the two houses on the 
defendants, less the 6i., so that the plaintiff, out of the two rents of 18/. 
7s. 6rf. each, would be charged with the payment of 3U. 16*. in respect 
of houses from which he could have no benefit. 
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KWfiSHT Bruce, V. C. — According to thd true construction of this 
witi, this was a gift of personaFty, that is, a gift not liablb to be lost by 
th^ evient which happened, of death in the lifetime of the testator^ wife, 
inasmuch as George has survived the testator, although the wife sur- 
Tfml him. The consequence is, that subject to the oroervation whidi 
1 am about to make, I apprehend the plaintiff, George Taylor's executor, 
is Entitled to an underlease of the two houses, according to the reqni- 
sitions of the conditions of the will. If I am tight in supposing that 
the gift was not personal and conditional to George Taylor in the man- 
ner that I have mentioned, it follows that the personal covenant by 
George Taylor cannot be held to be necessary, but that there should be 
a covenant or covenants as near to that as may be, that is, a covenant 
by the executor, so as to bind) ikS far as ^uaf be, the assets of George 
Taylor. If the parties differ, then, I think, the only question is as Co 
the ground-rent, — a question which, perbapSi I ought to decide. Regu- 
larly, it should be referred to the master to settle the underlease con- 
taining covenants similar to tboM conlaiiied m tbB lease. If the parties 
wish that I should now express my opinion upon the point of the 
ground-rent, I will do it, although it does not properly and regularly 
belong to me. [Counsel were then heard upon the question as to the 
ground-rent, and his honor proceeded]: — The. testator Imld a lease 
under Sir Henry Titehbome, and was under covenants to him. He 
directed an underlease to be granted to a person mentioned in his willp 
''containing covenants similar to those contained in the lease under 
which I hold m^ premises :" the underlease was to be wanting eleven 
days of the origmal term. In point of time it was equivalent to an 
assignment. The covenants therefore, must be as between his execu- 
tor and the legatee, of a nature as nearly as may be the same as, or 
similar or analagous, as far as possible, to thos^ contained in the lease 
between Sir Henry Titehbome and himself. One of the covenants is 
to pay an annual sum of £18. 7s. 6d. during the term, by way of rent, 
I am of opinion that there is no authority upon which I can exempt the 
covenant for payment of rent from falling within the language of the will^ 
(which is large enough to describe it), as a '' covenant similar to that 
contained in the lease under which 1 hold the premises." One of the 
covenants is a covenant to pay the rent. I am of opinion that it may 
be so included, and it may be stated to the Master that that is my 
opinion ; but it will not appear in the decree : that is not necessary. 
Simply refer it to the Master to settle an underlease containing cove- 
nants similar to those under which the testator held the premises. 
The only question raised between the parties before the hearing of the 
case was, whether the gift was personal to George Taylor. I must say, 
the testator has so expressed himself as to render it a very fair question. 
'ITie last leuer written by the defendant's Solicitor was a very proper 
letter for getting the opinion of the Court. What I have to say is 
this,— and it must not be considered that I blame the course taken bv 
the defendant in the least :— the rule of court is, that, where a testators 
language is such as to raise a fair question, the residue pays for the 
discussion, unless the estate^has been fully administered. The defend- 
ant here is the executor ; and if there is a general personal estate out of 
which the costs can be paid, that general personal estate should pay the 
costs, [kis honor was informed tliat there were no assets.] Th^n I 
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am afraid I must diract an inquiry. Subject to that I shall grn no 
OQSts on either side. If it is wished to raise a question whether there 
is personal estate unadministered, I think you are entitled to raise it for 
the purpose of costs. I doubt whether you can Tenture on the voyage, 
being told that there is no such estate. Refer it to the Master to settle 
an underlease from the defendant to the plaintiff of the houses Noe. 6 
an 7, according to the (directions contained in the will. And let die 
covenants on the part of the plaintiff contained in such lease (the plain- 
tiff consenting thereto) bind himself personally, and also, so far as may 
be, be binding upon the assets of the testator. 



€on0t0tors €ottrt. 

Before the RJ^t Honmble Sir STEPHEN LUSHINGTON. 
Deane ▼. Dbane. — 16th Dec.^ 1847. 

IDENTITY — evidence. 

In a cause of divorce by reason of adoltery, the only proofs of the wife's identity, she bein|r the 
party proceeded a|[aiDSt, were her representincf herself as the wife to the father of the bvs- 
bandy her acknowledgment of the seryice of the citation, and her appearance in the canse : 
Held, that the identity was sufficiently e^ablished for the parposes of the suit 

This was a suit for divorce by reason of adultery committed in India, 
and was brought by the husband, who was still resident in India ; the 
wife gave in no plea ; and no interrogatories were administered ; but 
two objections — one to the sufficiency of the evidence to prove the 
adultery, and the other to the identity — were taken by her counsel at 
the hearing. The articles of the libel charging the adultery, pleaded that 
the wife formed an intimate acquaintance and criminal intercourse with 

T., and on the quitted her residence and openly took up her abode 

with tire said T. in his dwelling house, and for about a fortnight after- 
wards lived and cohabited with him therein. A letter to a female friend 
with whom she was staying on a visit at the time she went to the house 
of T., written by the wife, in answer to a request that she would return 
to reside with her, and in which she said, that " to come back was im- 
possible :" and a letter to the husband, expressing her anguish and deep 
remorse and repentance, and accusing herself of ingratitude towards her 
said husband, for the base and horrible return she had made hiih. The 
articles of identity were in the common form. With reference to the 
adultery, the evidence of one witness was, that, although he did not 
actually see the wife in company with T. in his house, yet on the first 
of the two occasions of his seeing her in the said house, he met and 
spoke with T. just outside, but the wife was avowedly living and co- 
habiting'there with him. She made no concealment of it to the wit- 
ness, and at the first interview at the said house, expressed to ther wit- 
ness her determination to continue to do so. The other witnesses de- 
posed to the fact of the wife being at the house of T., but had never 
seen her and T. together in the house. The only witness who depo- 
sed to the articles of identity was the father of the husband. He stated. 
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Ibat, OQ the 12th October, 1814, a female called upon him at Learning* 
ton, where he was then residing, and introduced herself to him as being 
the said Mrs« Deane, the wife of his son, and as having recently arrived 
in this country from India. That was the first time he had ever had the 
opportunity of seeing his said son's wife. He was aware, from his son's 
letters, that he and his wife had ceased to live together for some time 
past, and he knew the cause of the separation. He did not know thai 
she was arrived in this country at the time she so called upon him al 
Leamington, and her calling upon him took him quite by surprise. It 
came to his knowledge in some way, that she had come to this country 

under the assumed name of W ^ but whether she communicated that 

fact to him, or he learnt it subsequently from some gentleman of the 
name of M., he was not sure. Shortly after Mrs. Deane had so called 
upon him, he was visited by two gentlemen, strangers to him, of the 
name of M. They called upon him respecting the said Mrs. Deane* 
One of them, it appeared, had accompanied her to this country from 
India. He knew that, at the time the citation in the cause was served 
upon the said Mrs. Deane, she was resident in George Street, Portman 
Square. In consequence of information he had received, he called at a 
house in the said street, and there he saw the same female who had 
called upon him, and introduced herself to him as Mrs. Deane, his 
son's wile, and whom he believed to be the person she so represented 
herself to be ; and the officer of the court then and there, in his pra- 
sence served her with the citation as such to appear in these proceedings. 

Sir /. Dodsan, €1. A., and Harding, for the husband. — The wife's 
going to and remaining in the house of T., although the witness ex- 
amined never saw her and T. together, with her letter to Mrs. W., in 
which she says *^it is impossible for her to come back," her refusal to 
leave the house expressly made to one of the witnesses, and the terms 
of her letter to her husband, are sufficient proof of adulterv. [They 
cited Grant v. Cfrantj (2 Curt. 16 ;) Noverre v. Noverre^ (10 Jur. 622 ; 
S. C, 1 Rob. 428). The court stopped them from going into the 
question of identity.] 

Bumaby and R. PhUlimarey for the wife. — The cases do not apply ; 
in both, the wife and the person with whom she was charged to have 
committed the adultery had been seen together; here there is no evi- 
dence that T. was ever in the house while Mrs. Deane was there. In 
Williams v. Williafns, (1 Cons. Rep. 303), Lord Stowell says << Does 
the visit of a married woman to a single man's lodging or house in itself 
prove the act of adultery ? There is no authority mentioned for sneh 
an inference but the case of Eliot v. Eliot^ which is open to the dis- 
tinction arising from the character of the house in that case, which is 
too obvious to be overlooked. It would bo almost impossible that a 
woman could go to such a place but for a criminal purpose ; but in the 
case of a private house I am yet to learn that the law has affixed the 
same imputation on such a fact." There is not enough evidence to al- 
low the wife's letters to be received as a confession. But the proof <^ 
identity wholly fails ; there is nothing to show that Mrs. Deane, the 
wife of Mr. Deane, the party proceeding, is in this country, or ever has 
been here. [Dr. LushingUm. — For whom do you appear then.] It is 
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part of tbe duty of counsel not to allow a case of this sort to pass wilh* 
out taking the objection ; it is a duty they owe to the cottrt itsetf. In 
fliiB case there is no plea, no cross^zamination ; and the whole of what 
took place before Mr. Deane, the father, the only witness upon the ar- 
ticks of identity, may have been practised by an artfal woman for the 
purpose of this suit. WiUiams v. Williams (I Cons. Bep.';305,) is 
also an authority on this part of the case that the identity is to be 
proTed, not merely by acknowledgment to the officer, and by the ap- 
pearance of the party in the cause, but by extrinsic evidence. In the 
pressnt case there is no extrinsic evidence whatever. 

Da. LusHiNGTOK. — This is a suit bronght by Mr. Deane, a gentle- 
man who is resident in the East Indies, in the service of the East India 
Company, against his wife, charging her with the commissioti of 
adultery. Somehow or other, by what accident I cannot accoimt for, 
these papers when they came to me were indorsed as an unopposed 
ease ; but as I never allow myself to act upon any statement of that 
description, I hav^ read all the papers before I came into court, and I 
thinkj with the conviction I have in my mind, I am justified in at once 
proceeding to give my decision. It appears that these parties were married 
on the 13th January, 1840, and they cohabited together in various parts 
of Hindostan ; the issue of the marriage was two children, one of whom 
was in extreme ill health, and an arrangement was made with Mr. and 
Mrs. Bowles, Mrs. Bowles being a relation of Mrs. Deane, that they 
should take a house in the Hills together, and there reside, Mr. Deane 
remaining behind at his place of residence, and where his business ren- 
dered it requisite that he should be. Mrs. Deane proceeded to the 
Hills together with her children, and took up her abode in the house 
of Mr. and Mrs. Bowles. Some time after she had been resident there, 
one of the children died, and about a week after the death of that child, 
she quitted the house at which they were resident together, and went 
to that of Mr. Travers, in tbe immediate vicmity. [Having gone 
through the evidence and read the letters referred to above, the court 
continued] — I cannot entertain any doubt that the adultery is fully es- 
tablished. I cannot conceive it possible to arrive at any other conclu- 
sion when I find a letter written in such strong terms of remorse and 
tepentance to her husband by a wife who is proved to have left her 
own residence and gone to the house ef a young unmarried officer, to 
bkve refused, when pressed to do so, to leave that house, and to have 
feflUined there a fortnight ; and that, although it may foe very true that 
I have no evidence before me that the parties were ever "seen together 
in that officer's house. As to identity, there is no doubt that the party 
oiled is the real party who committed the adultery. How d6esthe case 
stand 1 Here is a lady cited for the adultery ; she appears by a proctor, 
•he appears in the character of Mrs. Deane, wife ot Mr. Deane ; and 
the prodor, on behalf of the lady so cited, retains counsel for this 
person, and then the counsel very properly say — I do not complain of 
it-^M We are here as counsel, it is true, and we suggest to the Court, 
for its own protection, that really our client may be a totally difibrent 
person; ttve Court may be proceeding all in the dark as to the lady 
acouwd ; it may not have the slightest proof that there is such a per- 
son at all." Now^ let tts look at this. Speaking from my recollection , 
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speaking-^-Rot from a memory refreshed by examination; for I did not ex- 
amine this point — I never knew an objection to the identity of the party 
proceeded algainst in the cause raised but in one particular instance, 
and that was a case before Sir William Scott. (See Searle v. Price^ 
2 Cons. Rep. 187.)' That was a case of nullity of marriage, and it 
stood on different circumstances ; but no doubt such instances did occur 
in early times, when divorces were sought by'coUusion, and no doubt 
it is the duty of the court narrowly to watch that it is not imposed 
upon in this particular. The question of identity, as every judge has 
said who has sat in this diair, is a question depending upon the whole 
cireumstances. Whether it be the identity of the party proceeded against 
and accused of crime, or whether it be the identity of the party appear- 
ing in the cause as piairitifi| it depends upon the whole circumstances. 
Now, what are the circumystances in this case ? It is true there is a 
ereat hiatus in the evidence as to what the Lady did after she went to 
Mr. Cartwright's and came to this country. It is true, also,' that Mr. 
Deane, the rather, did not know her, and had no means, in the strict 
sense of the word, of knowing her when the Lady arrived and paid a 
visit to him. But if it was not Mrs. Deane who made the application, 
who was it that the Court can conjecture took upon herself the extra- 
ordinary office, first, to make application to Mr. Di^ane, and subse*- 
quently, not merely making application to him, but continuing to pass 
as Mrs. Deane, consenting to be served with his citation, and finally 
appearing by counsel. This may be all collusion, but the Court never 
presumes fraud, the Court never presumes conspiracy ; there must be 
sOTse materials, there must be some evidence to enable the Court to 
form such a conjectute, and to come to such a conclusion. These is 
none in this case : she comes to Mr. Deane in that character ; in that 
character he, from cireumstances which he did not detail, but which be 
might have detailed when speaking of identity, inasmuch as identity 
depends upon every individual circumstance which tends to prove or 
disprove it, — he goes and visits her in George Street, with a perfect 
conviction, from all that had come to his knowledge, that she is Mrs. 
Deane, the daughter in law. She receives the citation as such, and 
appears in this Court. Can I, rationally speaking, or judicially speak- 
ing, entertain the slightest doubt that this lady is the real Mrs. Deane, 
the party in the cause? I confess I entertain none. I hope I shall be 
as much on my guard as any judge that exercises the same power as f 
do, against all collusion, and, above all, the gross collusion of substi- 
tuting one party for another ; but, at the same time, I can never enter- 
tain such sentiments of suspicion unless they are somewhat probable. 
I am satisfied this adultery is distinctly proved, satisfactorily proved; and 
I am perfectly satisfied that there is nothing to induce the Court to 
suppose that the real party in the cause is not the party who appears 
by the proctor. I cannot sign the sentence without the bond. 

lite Queen^s Advocate, — Mr. Deane not being here, it cannot be 
done ; the father might sign by proxy. 

Dr. LtrsHiNGTON. — Where is there an instance of it ? 

f%€ Qwen^s Advocate. — ^I am not aware of one* 
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Da. LusHiNGTON.— You mast have the bond exeeuted in the usual 
way ; you can send to India. 



* 

Court of (91uetn*0 Hmtlj. 

B«foro tho Right Honorable THOMAS DENMAN, Lord Chief Jaetice, and the leit of 

the Judges. 

Gamblin v. Bruck and Hirschfibld. — 12th June^ 1847. 

A bm of exchange wae drawn in Parii for cent-vingt-qaatre liTrei, oteiUng, et denx 
pence, upon, and waa accepted by B. iu London, for 122Z. 0$. 2d. and returned frithout alter- 
ing the words in the body of the bill. When produced at the trial, the word " quatre" had a 
line drawn through it, and it was altered to make it conformable with the acceptanee: — 
Held, that the alteration did not vacate the bill, inasmuch as it appeared to have been ooade 
with the consent of the acceptor, and in accordance with the original intention of the parties ; 
that the bill might be declared upon as a bill drawn for the sam for which it was accepted ; 
and that it lay upon the party objecting to the want of a stamp to show that the alteratioB 
was made in ISngiand. 

Assumpsit. — ^The declaration stated, that the plaintifl^ in parts beyond 
the seas, to wit, at Paris, made his bill of exchanse for 1221. Os> 2d, di- 
rected to the defendants in London ; and that the defendants, Messrs. 
Bruck and Hirschfield, accepted the same. Plea, by the defendant Brucki 
that he and the other defendant did not accept the bill. Plea, by the de- 
fendant Hirschfield, that, after the acceptance of the bill, the plainti^ 
without the knowledge or consent of either of the defendants, changed 
the purport and effect of the bill, by striking out, erasing and obliterating 
therefrom, the sum for which it has been drawn. On the trial before 
Wightman, J., at the Middlesex Sittings in this Term, it appeared that 
the plaintiff, residing at Paris, had sold silk to the defendants in London, 
and that the bill was drawn by the plaintiff at Paris, for cent-vingt- 
quatre livres, sterling, et deux pence, being the invoice amount of gocMb 
supplied to the defendants. The defendant Hirschfield, in London, ac- 
cepted the bill for 122/. Os. 2d., the goods having received some injury in 
their transit, and returned it to the plaintiff's agent in London without 
any alteration in the body of it. A line was drawn through the word 
"quatre" in the body of the bill, so as to make it conform with the ac- 
ceptance; there was no evidence where this was done. It was 
objected for the defendant, that this alteration made the bill a new bill 
for the amount for which it had been accepted, and that, the alteration 
having been made in England, the bill required a stamp ; or, that if the 
alteration had not that effect, there was a variance between the bill de- 
clared upon and the bill proved in evidence. For the plaintiff, it was 
submitted, that it was for the defendant to show where the alteration was 
made. The learned judge overruled the objection, and a verdict was 

S'ven for the plaintiff, against the defendant Hirschfield, for 123/. 19^. 
Ij leave being reserved for the defendant to move to enter a verdict. 

Hutn/rei/y moved for a rule nisi accordingly. — There was a material 
alteration in the bill by the acceptor, which rendered a stamp necessary : 
the plaintiff should have declared upon it as an acceptance tor a smaller 
sum, as was done in Wegerslofe v. Keene^ (1 Str. 214) [ WigjUman^ 
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J. — The doubt which I felt at the trial, was whether, as between these 
parlies, the bill had been altered in a material respectj It is a partial 
acceptance of a bill drawn for a larger sum. [Lord ijenman^ C. J. — 
Has it ever been held necessary to declare, as upon'a partial acceptance. 
It may be right to declare in one way, and not wrong to declare in 
another.] Proof of the alteration made in London does not support the 
averment that the plaintiff drew upon the defendant for the sum to 
which it was altered by the acceptance. There is no precedent for de- 
claring upon such an acceptance as an original drawing for the right 
sum. [Wightman, J.— Does it not amount to this 1 The acceptor says 
to the drawer, *' If you choose to treat it as a bill forl22;. Os. 2d., and 
will make your bill a bill for that sum, I will accept it."] Then it re- 
Quires a stamp as a bill drawn in England for 1221. Os. 2d. [ Wightnum, 
J. — ^Is not the defendant by his own act content to treat it as a bill ori- 
einally drawn for 1221. 1 Suppose he had written back to that effect.] 
If the drawer had written from Paris to assent, and the acceptor had ' 
sent another acceptance, it would have required a stamp as an inland 
bill. [Wightman^ J. — If, in England, a bill is altered by consent, does 
it require a new stamp? Patieson^ J.— There was no evidence where 
the alteration in the body of the bill was made : it may have been made 
at Paris.] It lay upon the plaintiff to show where the alteration was 
made. {Knight v. Clements^ 8 Adol. & Ell. 216.) [Lord DentnaUj C. J. 
— Not if the defendant accepts for a less sum.] — Rule nisL 

The Court having directed that the case should not be put down in 
the new trial paper on June 12, 

Hoggins showed cause. — First, the alteration in the bill was made in 
furtherance of the original intention of the parties, viz. : that the plain- 
tiff should draw it for the amount of the invoice ; and, therefore, it would 
not have required to be re-stamped, if a stamp had been necessary. 
{BpromY. Thompson^ 11 Adol. & Ell. 31.) A bill drawn at Paris 
would not require a stamp, if the sum was in blank, and filled up in 
England. {Snaiih v. Mingay, 1 M. & S. 87.) The jury would have 
inferred that the alteration was made with the consent of the defendant, 
and in accordance with the original intentions of the parties. {Cariss v. 
Tattersallj 2 Man. & G. 89 1!) The declaration is proper : a material 
alteration in a bill of exchange must be pleaded. {Mason v. Bradley^ 
7 Jur. 496, Exh.) The act of the plaintiff in altering the bill, has made 
it conformable to the defendant's acceptance. The acceptor fixed the 
the amount he owed ; and it is a bill of exchange for the amount to 
which he altered it by Acceptance. 

Humfrey and Tappings contra. — In Snaith v. Mingay^ (1 M. ic S. 
87|) the writing did^ot l^ome a perfect bill till the blank was filled 
up : here the bill was in the hands of the plaintiff or his agent in Lon- 
don, who was holder for value before the alteration was made in the 
body of it. The question is, whether, when the alteration was made, it 
was in the hands of a person who could sue upon it. [Patteson^ J. — If 
it had passed into the hands of a third party, it might not be competent 
for him to alter it : but here it passes into the hands of the drawer, and 
he in effect says, " I admit I drew it for a wrong sum." The deci- 

YoL. VI. 29 
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sion in Wegersloff v. Keene (1 Str. 214) was not upon the validity of a 
partial acceptance.] He referred to Petit r. Benson, (Com. 452.) [Pai' 
testm^ J. — There is the same argument and principle in both : the 
drawer may refuse to take a special acceptance at a particular place : so 
here, the plaintiff might have treated the bill as dishonored. Suppose 
a bill drawn generally, and accepted, payable at a particular place, and 
not elsewhere : it must be declared on as a particular acceptance.] It 
was for the plaintiff to show where the alteration was made. {Taylor 
V. Moseley, 6 C. & P. 273.) The case of Oariss v. Tattersqllj (2 Man. 
& G. 89U) does not profess to decide, more than Kershaw v. Co*, (3 
fesp. 246,) which is distinguishable. [WiUiams, J. — There the bill had 
been in the hands of a third party.] But the alteration did not go fur- 
ther than to carry out the original intention of the parties. This altera- 
tion is, in effect, saying, " I will only accept the bill for a smaller sum.'* 
[Lord Denman, C. J. — If the defendant wants to raise an objection 
rounded on the stamp-act, he must show where the alteration was made. 
Knight V. Clements, (8 Adol. & Ell. 215,) shows that where an altera* 
tioa has been made in a bill, the court will not allow the amount to be 
recovered, unless the alteration was made honestly. Williams^ J.— 
(Suppose a bill drawn at Paris in blank, and a person in England had ac- 
cepted it for lOOZ., might not the party at Paris have filled it up for that 
sum.] Here a particular sum haa been inserted by the drawer« JJPa^ 
teson, J. — A bill may be altered altogether before it is complete.] In Bathe 
y. Taylor, (16 East, 412,) it was held that a bill could not be altered 
in its legal effect, though with the consent of the acceptor, and before 
indorsement and delivery to a third person. [Patteson, J. — There the 
bill was drawn conformably to the original intention of the parties, and 
Was available as such : that is not so here ; and, therefore, that case is not 
applicable to the present. Suppose the sum had been left in blank.] 
There is no precedent for such a declaration as this: the bill should 
have been declared on as a part acceptance, and protested for the resi- 
due. [Lord Denman, C. J. — Why should it be protested for the resi- 
due, if the drawer was satisfied that it was accepted for the proper 
sum?] 

Lord Denman, C, J. — I do not see the fallacy of what I said when 
the rule was moved for. The drawee of a bill is at liberty to accept it 
for a smaller sum than that for which it is drawn. As to the mode of 
declaring, the course of precedents seems to differ. If the alteration is 
made in the bill after it is drawn, it must be shown to have been made 
by the concurrence of the parties, and then the alteration becomes quite 
immaterial. As to the objection to the want ofa stamp, the party who 
takes it is bound to show that the alteration was made in England. 

Pattkbon, J.— This case is not like Knight v. Clements, (8 Adol. & 
Ell. 216,) because there the bill appeared, on inspection, to have been 
altered, and there was nothing to explain the alteration. Here the bill 
was drawn for 124Z. Os. 2d. and accepted for 122Z. 0*. 2rf., that explains 
and accounts for the alteration subsequently made in the body of the 
bill. There are then, two reasons why the alteration does not vitiate the 
bill : first, it may be fairly taken to have been made in pursuance of the 
original intention of the parties. The plaintiff drew the bill for 1242. 
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0», 2(L but he meant to draw it for the sum due to him from the defen- 
dant ; and the defendant having accepted it for the latter sum, he acqui- 
esced in it. Secondly, the bill having been drawn in Paris and accep- 
ted in London, why are we to presume that the alteration was not made 
in Paris?— and in that case it would not require a stamp. 

Williams, J.— Suppose there had been direct proof of the consent 
of the acceptor to the alteraUon, that would have obviated the objection : 
then what stronger indirect proof of it can there be, than that he de- 
clined to accept it for the larger sum ? If it had been left as a question 
of fact, no jury would doubt that the defendant assented to the altera- 

^**°' Rule discharged. 



ToLHURST V. NoTLEY. 18th Jaimorff, 1848. 

AaumMit by indonee «f promiwory note agalnrt the maker. FJe», that beftra, »aA*^ 
ttTSme of SEg the not. ^ W. t>^ pldrtiiT. W. ^ Indd*.* to defcndwt ^ 
W, in orfw t. deA« «W«««wt of hia right <rf aeKf ui^rej^ of ?* J^"*. • ***. "5 
fc.;d of defend«.t «.d in collu-on with plaintiff, »'»«'"•<' '»«'°"f.''P*«S^L^ 
STplaintiff maintaina thia action aa agent of W. Replicat,^ de toJ™^,. f PJ^i^- 
m«rir Upon application to r«Kmd an order of • judge aMtmg aaido the d«n«r« 
M ftJTtdoua,— Held, that the repUcation waa good. 

Deolaratioh in assumpsit stated, that the defendant made W« 
promissory note, and thereby promised to pay, to the order of George 
Webb£«, four months afterthe date thereof, and that George Webb 
Ston^ «me to the plaintiff. Third plea, that before, and at the 
Sme of indor»ine the said promissory note by the said CSeorge Webb 
Kel JmS? asC*e d-oLaUon nintioned, and from th«nce u«tf 
and at the conimencement of this suit, the sawl George Webb was, and 
from UiencThitherto hath been, andstUl is, indebted to the £efe»da«t lu 
asnm of money, to wit, £100, for the work and labor, car^ {^S^ 
and attendance \k the defendan^ by him done, Perf°™»«^>iy'},be8towed, 
w the attorney and solicitor of and for the said George Webb, and on 
"is retainer, and for materials and necessary things »n «nd about sudh 
work prevised by the defendant for the said George Webb, a^^hw re. 
r™«» «nH for other work done and materials provided by the defendant 
ni'e ^d GTrS wibbtat hi, request, and for money paid by the 
drfendaS^for AeLd Oeo'rge Webb^at b« "guej*. g^^ lor mon^^^^^^^ 

STInacSunt s Jed between them, which f^ofmocej 8od««from 
Arsaid'S»rge Webb to the defendant, equals the "^»"^» ^»« f »^! 
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the defendant on the said note for the use and benefit of the said Geoi^ 
Webb, and there never was any value or consideration for the said j[q- 
dorsement ; and that the plaintiff hath commenced, and now maintains 
this action, as agent of the said George Webb, for his use and benefit, 
according to the said fraud and collusion ; and the defendant is ready 
and willing, and hereby offers, to set off and allow to the said George 
Webb and to the plaintiff the full amount of damages sustained by rea- 
son of the non-payment of the said promissory note, out of and against 
the said sum of money so due from the said George Webb to the de- 
fendant, according to the form of the statute in such case made. — Yeri- 
fication. Replication, that the defendant, of his own wrong, and with- 
out the cause b^ him in the said plea alleged, neglected to pay the 
amount in the said note specified, in manner and torm, d&c. Special 
demurrer. Upon a summons at chambers, Erie, J., made an order to 
set aside the demurrer as frivolous. 

Barstow moved for a rule nisi to rescind that order. - Purchdl v. 
SaUer^ (1 Q. B. Rep. 197; 6 Jur. 602,) shows that this replication is 
bad. A plea of set-off admits the plaintiff's cause of action ; and more, 
that he had right to commence the action. Purchell v. Salter^ Tindal, 
C. J., said, (p. 216), "In the present case the plea is, in substance, a 
plea of set-off Such a plea operates as a bar to the plaintiff's right of 
action, not bv excusing or justifying the breach of promise complained 
of in the declaration, but, whilst it admits such breach to have been 
committed, by setting up as a matter of compensation the cross deooand 
of the defendant, by force of the. statute or George IL And it is un- 
necessary to observe, that an ordinary plea of set off cannot be met by 
the general traverse, but only by a special traverse or denial of the ex- 
istence of the cross demand." The plaintiff is suing as agent for 
Webb : the pleading is to be treated as it the action was between Webb 
and the defendant. [Erle^ J.-^The plea alleges that Webb indorsed 
the note to the plaintiff with intent to defraud the defendant of the set 
off which existed between him and Webb, and that the plaintiff took it 
by fraud and in collusion with the plaintiff In Bennett v. BtMi (U 
Jur. 1067), the Court of Exchequer held, that, to such a plea, the re- 
plication de injuria is good.J The averment in the plea as to fraud was 
unnecessary ; the substance of the plea is, that there was a set off. 
[Erley J. Can there be a set-off between the maker and the indorser of a 
note 7 The plaintiff is suing as agent for Webb^ only by reason of the 
alleged fraudulent collusion.] The substance of the plea is, you are 
suing as agent for Webb and for his use and benefit, and I have a set- 
off against him. All that is alleged about fraud is unnecessary and im- 
proper: whether there was fraud or not is no parcel of the issue 
which would be submitted to the jury upon this replication. 

Lord Denman, C. J. The defendant is enabled by this replication 
to prove the truth of his plea, if he will, and the rule laid down by the 
Court of Excheauer is, that the replication de injuria to such a plea is 
good. If the defendant might have made his defence with^ 
Ration as to fraud and collusion, of which I give no opii? 
he not do so ? He has made the allegation of fraud and co. 
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his plea ; and we are not to take a party pleading, as he himself says, 
defectively, out of a general rule. 

Pattbson, J. The defendant having stated fraud in his plea, the 
replication de injuria is proper according to the decision of the Court 
of Exchequer in Bennett v. Bull. 

Er^e, J.* The replication de injuria enables the defendant to prove 
his defence, if he has one ; and I am inclined to suspect whenever the 
replication de injuria is demurred to, that the defendant shrinks from 
going to trial, because he doubts whether he has merits. The rule is, 
that where a party demurs to a pleading in defiance of a decision of one 
of the superior courts, that demurrer may be set aside as frivolous. 
The decision by the Court of Exchequer in Bennett v. Bull^ (11 Jar. 
1067) is, that a plea which admits a contract in fact, either express or 
implied, and seeks to avoid it by fraud or illegality in the parties to it, 
is a plea of excuse for non-performance of the express contract, or of 
the contract to be implied from the facts ; and consequently, whenever 
a contract or the facts from which a contract may be implied is founded 
in fraud or illegality, a plea may be pleaded alleging that as a defence, 
and that plea may be answered by the replication de injuria. The plea 
in this case comes within the terms of that decision. If a plea can be 
framed, alleging as a defence a set«off from the person who indorsed the 
note to the plaintiff, it will be time to decide as to the validity of it 
when the occasion arises. But I am of opinion, that whenever a de- 
fendant asserts that a bill or note accepted or made by him is tainted 
with fraud, the replication de injuria may be properly replied. 



Brown v. Burton.— Abv. 24/A, 1847. 

Whore a warrant of attorney was pven, bearing date on the face of it, the 24th Febmary, 
1847, bat was not in fact executed till the 20th March following, and the defeasance atated 
that it was given to secure'^he repayment of 2852. " on the 20th day of March next:'* judg- 
ment having been signed and execution issued under this warrant of attorney on the dOUi 
March, 1847 :— Held, that execution issued too soon ; that the warrant of attorney must be 
taken to speak from the time of the execution, and not the date apparent on the face of it, 
in accordance with the rule laid down in Clayton* s ca9t, (5 Co. Rep. 1), and, therefore 
would not become due till the 20 March, 1848. 

On the 24th February, 1847, it was agreed that a warrant of attorney 
should be given by the defendant to the plaintiffs for securing to the 
Bridgewater Bank the sum of 286/., due from the defendant to the 
bank for advances. The warrant of attorney was not executed till 
the 20th March, 1847. The defeasance stated that the warrant of 
attorney was given for securing the repayment of 286/. on the 20th 
day of March next, with lawful interest for the same from the d§te 
thereof." On the 29th of March the warrant of attorney was banded 
over to the plaintiffs, and on the 30th judgment was signed and exe- 
cution issued, defendant having become bankrupt. A rule was obtained 



* Wightman, J. was absent 
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0Q a former day on behalf of the asaignaesi calling oa the plaintifEi to 
show cause why the judgment on the warrant of attorney and all sub* 
sequent proceedings should not be set aside on the following grounds : — 
First, that the warrant of attorney was given by way of fraudulent pre- 
ference; secondly, that execution had issued too soon, the principal 
money not being payable till the 20th March, 1848; thirdly, that eze* 
cution was sued out for too much. The second ground, however, was 
the only material one in the case. 

Barslmp, showed cause as to the second point, that execution issued 
too soon. — ^It appears, the warrant of attorney on the face of it bears date 
the 24th of February, 1847, although not executed until the 20th of 
March following, and then it is not handed over to the plaintiffs till se- 
veral days after. It is contended, on behalf of the defendant, that if the 
warrant of attorney is to be taken from the time of the delivery, it can- 
not possibly be due till the 20th March, 1848 ; but that interpretation 
cannot be put upon this instrument. Here i^ a warrant of attorneyi 
bearing date the 24th of February, 1847, by the terms of which the 
payment of the amount secured is to become payable on the 20th March 
next. Now, although the instrument may not have been handed over 
to the plaintiffs till after the 20th March, 1847, no inference can be drawn 
from that fact, that it was the intention of the parties that the warrant 
of attorney should not be payable till a year after the date. It is quite 
clear such was not the case. The object of the parties was, that it should 
be payable in the month of March, immediately following the execution 
in February. This, on reference to the warrant of attorney, would seem 
to be the conmion sense and meaning of the instrument, and should be 
the mode of government in deciding this question. Th^re is no sugges- 
tion in the affidavits made on moving for this rule, that it was intended 
that the payment of the instrument should be postponed till March, 1848. 
It is submitted, therefore, that, on this ground, the rule must be dis- 
charged ; secondly, with regard to the third point, viz. : that execution 
issued for too much. It appears that the defendant kept an account with 
the Bridgewater Banking Company. At the time the warrant of attor- 
ney was given, the sum of 1022. only was due from the defendant, but 
the bank held a promissory note of another person which was not then 
due, with the defendant's signature, and in order to cover their liability 
on that, the bank took the security of the defendant for a larger amount. 
It is liow contended that the plaintiffs can retain the judgment for an 
amount due ultra 1022., the amount then actually due, as appears by the 
defendant's pass-book at the time the instrument was executed by de- 
fendant : this therefore, will not be a ground for setting it aside. (Pai- 
tesofii J. — The defendant is entitled to have execution set aside for the 
excess.] It is admitted it is bad, but for the excess only. Though 
warrants of attorney are usually under date, it is not absolutely neces- 
sary that they should be, for in that case they may take effect irom de- 
livery. {Patteson^ J., referred to Bac. Abr., tit. »* Condition," (p. 3,) where 
it is laici down, that if a bond be dated the 12th May, with a condition 
to pay a certain sum on the 13th May, ''next following," it shall have 
relation to the month and not the day.] This would not seem to be 
conclusive ; for in the preceding page a case is referred to, in which it 
was held to have relation to the day and not the month. {PeUteson^ J.— 
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If parties will draw up instruments and date them far back, I do not 
know that they ought to be allowed to take advantage of their 
irregularity. If this warrant of attorney were executed in the presence 
of an attorney, he ought not to have allowed the old date to remain.] It 
is submitted, that, unless there is some distinct authority, the court will 
not set the warrant of attorney aside. [He cited Williams v. Waring. 
(2 Cr., M. & R. 364.)] 

Prideaux, in support of the rule. — This rule must be made absolute 
on all the three points : the whole transaction is a fraud upon the credi- 
tors : the fact of an instrument being ante-dated carries on the face of it 
a badge of fraud. As to the second point, no answer whatever has been 
given : the authorities are conclusive against the opposite side. A deed 
speaks from the time of its execution, and not its date. {ClayiorCs case^ 
5 Co. Rep. 1.) There three points were resolved : the first was, that 
" from henceforth" should be accounted from the day of the delivery of 
the indentures, and not by any computation of date; for "frotn henceforth" 
is as much as to say *' from the making, or from the time of the delivery of 
the indentures, or a confectioneprtBseniium',^^ for the confection or ma- 
king of the lease does begin by the delivery; and these words '^from hence- 
forth," or any other words of the indenture, are not of any effect or force 
until delivery ; quia traditio loqm facit chartam, so that whenever 
these words " henceforth or hereafter" occur in a deed, they have their 
effect from the time of execution of the deed, and not from any date that 
may be inserted. (Oahley v. Sir B. Hicks^ Gro. Jac. 263.) In Hale v. 
CazenovBy (4 East, 477,) in the judgment of Lord Ellenborough, it is 
said, " The time of ^delivery is the important time when it takes effect 
as a deed. [He also cited Steele v. Marty (4 B. & C. 278 ;) Anon*, (3 
Salk. 120 ; see also Co. Litt. 46, b.)] 

Our. adv. vttk. 

Pattebon, J., on a subsequent day, delivered judgment. — One of the 
objections in this case was, that the execution was issued too soon : that 
the defeasance, stating the warrant of attorney to be for securing the pay- 
ment of 285/. on the 20th March next, with lawful interest for the same 
from the date thereof, and the warrant of attorney being executed on the 
20th March, 1847, the principal money was not payable till the 20th 
March, 1848. If the warrant of attorney had on the face of it borne 
date the 20 March, 1847, that would undoubtedly have been so ; and the 

Suestion is, whether the circumstance of the date apparent on the face of 
le instrument, being the 24th February, 1847, makes any difference. 
Now, the rule uniformly acted upon from the time of Clayton^s case^ (6 
Co. Rep. 1,) to the present day is, that a deed or other writing may be 
taken to speak from the time of the execution, and not from the date ap- 
parent on the face of it. That date is, indeed, to be taken primd facie 
as the true time of execution ; but, as soon as the contrary appears, the 
apparent date is to be utterly disregarded. Steele v. Mart, (4 B. &, C. 
272) is precisely in point. It is to be observed here, that, by the lan- 
guage or the defeasance, the principal was not to be paid on the very 
day of the execution of the instrument, for it provides for payment of 
interest ^^from the date thereof." Neither was this warrant of attorney, 
although execut^ on the 20th March, delivered to the plaintiffs until the 
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29th, nine days after the time when, it is contended, the principal se- 
cured by it had become due. Upon the whole, I am of opinion that the 
rule of law is clear, that the 20th March mentioned in the defeasance 
must be taken to be the 20th March, 1848, whatever may have been the 
intention of the parties ; and that the execution being premature, the 
rule to set it aside must be made absolute ; but not to set aside either 
the warrant of attorney itself, or the judgment ; and without costs, be- 
cause the rule asks for too much. I am of opinion that I cannot enter 
into the question of fraudulent preference ; and that, as to the excess 
in the execution, if good at all, the execution would only be set aside 
pro tanto. 

Ride absolute accordingly. 



Court of Common |)Ua0. 

Before the Right Honorable Sir THOMAS WILDE, Lord Chief Justice, and the reet of th« 

Jndgee. 

Hartley v. Commxno and Another. — 6th Dec. 1847. 

MASTER AND SERVANT. — AGREEMENT IN RESTRAINT OF TRADE. 

MUTUALITY. 

The plaintiff entered into an A^eement with one P., by which P. agraed during the term of 
aoTen yean to serve the plaintiff " and his partner or partners for the time being, or either, 
or each of them as shall carry on the trade or basiness now carried on by him as a glass 
and alkali manufacturer ; " and also, that he P. would not, during the said term, neglect or 
absent himself from the work and service without the license of the plaintiff, " or his partner 
or partnen for the time being, or such of them as shall carry on the business now carried 
on oy him," nor during the term work for or serve any other perMn at any other glaas-booso 
or plaoe whatsoever ; and the plaintiff, in consideration of such service, agreed, so long as 
P. should continue in the employ, to pay to P. a certain sum per week, Q^ovided that in caso 
P. should be sick or otherwise incapacitated to perform the service, or not conduct himself 

« properly, or if the plaintiff ** or his partner or partnera for the time being, or either or such 
of them as shall carry on the business now canted on by him, shall discontinue the said 
trade or business during the said term of seven years," the plaintiff or his partners were 
to be at liberty to employ any other person in the room of P., without making satisfaction to 
P.:— Held, in an action for seducing P. from the plaintiff's service that the agreement was 
valid, and not void either from want of mutuality, or of being in onlawful restrunt of trade. 

Case for enticing servants from the employ of the plaintiff with counts 
for harboring them. Pleas, not guilty, and a traverse of the different 

Crsons being plaintiff's servants. On the trial, before JBrfc, J., at the 
mdon sittings after Trinity Term, 1846, it appeared that the servants 
had entered into agreements for service with the plaintiff, similar in all 
respects with the following, which was made with one Thomas Pike one 
of such servants : — "An Agreement made this 14th day of June, in the 
year of our Lord, 1841, between Thomas Pike, Glass-maker, of the one 
part, and James Hartley, of Sunderland, in the County of Durham, 
glass and alkali manufacturer, of the other part, as follows: — And 
first, the said Thomas Pike, for the consideration hereinafter mentioned| 
doth hereby promise and agree to and with^he said James Hartley, his 
executors, administrators, and assigns, in manner and form following, 
that is to say, that he, the said Thomas Pike, shall and will from time 
to time, and at ail times, for and during the term of seven years, to be 
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computed from the day of the date of these presents, well, faithfully, 
and diligently, and according to the best of his skill and ability, work 
for and serve the said James Hartley, and his partner or partners for the 
time being, or either or such of them as shall carry on the trade or bu- 
siness now carried on by him as a Glass and Alkali manufacturer. 
And also, that he the said Thomas Pike, shall and will from time to 
time, and at all times during the said term, do his best endeavours, and 
use his utmost care, diligence, and industry in and about the Glass- 
house, Glass-works, or Alkali-works and service of the said James 
Hartley, and the person or persons aforesaid, for his and their benefit, 
advantage, and behoof, and shall and will not cause to be done any 
matter or thing whatsoever that may be or tend to the hurt, damage, 
or prejudice of the said James Hartley or his partner or partners, or 
such or any of them as shall carry on the business now carried on by 
him. And shall and will not, at any time or times during the said 
term, neglect or absent himself from the said work and service without 
the license and consent of the said James Hartley, or his partner or 
partners (ot the time being, or such of them as shall carry on the bu- 
siness now carried on by him, in writing, under his or their hand or 
hands for that purpose nrst had and obtained ; and shall not nor will 
at any time during the said term work with, or for, or serve any other 
person or persons whomsoever, at any other Glass-house or place what- 
soever ; nor join any workman's union or tramp club without such 
license and consent aforesaid. And further, that the said Thomas Pike, 
shall and will tench and instruct gratis any person or persons whom 
the said James Hartley, or his partner or partners for the time being, 
or either or such of them as shall carry on the business now carried on 
by him, shall from time to time name and appoint, (but no other per- 
son or persons whomsoever), in the art, mystery, or employment of 
ponty sticker, gatherer, blower, piece wartner, flasher, piler, kiln assist- 
ant, or any other department which the said James Hartley shall direct. 
And also, shall and will at all times when thereunto required attend, 
and with his best ehdeavours help and assist in selling of pots and 
doing alt other matters and things relating to or concerning his business 
or station as aforesaid, or the business of the said James Hartley, or his 
partner or partners for the time being, or either or such of them as shall 
carry on the business now carried on by him. And shall and will be 
subject to such regulations in the mode or modes, or time of working, 
and as the said James Hartley, or his partner or partners for the time 
being, or either or such of them as shall carry on the business now car- 
ried on by him, may from time to time find it necessary to adopt in the 
carrying on of their works. And shall not or will not embezzle or 
waste the goods, nor divulge nor make known the secrets of the trade 
or the affairs or business of the said James Hartley, or his partner or 
partners for the time being, or either or such of them as shall carry on 
the business now carried on by him ; nor will either directly or indi- 
rectly during the said term become surety for the security or payment 
of any sum or sums of money, or for the performance of any act, mat- 
ter, or thing whatsoever. In consideration of which said work and 
service so to be done and performed in manner aforesaid, and of the 
agreements herein contained on the part of the said Thomas Pike, the 
said James Hartley promises and agrees to and with the said Thomas 
Vol. VI. 30 
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Pike in manner following that is to say, that he the said James Hartley, 
his executors, administrators, or assigns, or some of them, shall and 
will, when and so long as the said Thomas Pike shall continue and be 
employed as a carrier off, kiln assistant, or skimmer, blower, piece war- 
mer,* or piler to or for the said James Hartley, or his partner or part- 
ners for the time being, or either or such of them as shall carry on the 
business now carried on by him, and perform the agreement herinbefore 
contained, well and truly pay, or cause to be paid, unto the said Thomas 
Pike, so long as be continues to be employed as carrier of^ gatherer, 
kiln assistant, or skimmer, 2is. per week, and for all good and mer- 
chantable tables, over and above 1200, at and after the rate of 2s. per 
100 ; when employed as a blower, piece warmer, or piler, 28#. per 1200 
tables, and above 1200, at and i^ter the rate of 2s. 3d. per 100 ; the 
said Thomas Pike engaging to make any quantity of tables that may 
be required, not exceeding 2400 tables per week ; and the said 
James Hartley engages to provide the said Thomas Pike some other 
description ot wonc provided the said James Hartley does not require 
1200 tables, so that the wages of the said Thomas Pike shall not be 
less than 24^. per week, except when a furnace shall be out, when he, 
the said Thomas Pike, engages to work for 21*. per week. No pay- 
ment to be made for bad or unmerchantable tables, with a reasonable 
quantity of coals or firing. And it is provided and agreed, that in case 
the said Thomas Pike shall be sick or lame, or shall otherwise become 
incapacitated to perform, or shall not perform, the work and service 
aforesaid, and his engagement with the said James Hartley, or his part- 
ner or partners for the time being, or either or such of them as shall 
carry on the business now carri^ on by him ; or in case he shall not, 
in his or any of their opinion, conduct himself properly, or as he ought 
to do ; or if the said James Hartley, or his partner or partners for the 
time being, or either or such of them as shall carry on the business now 
carried on by him, shall discontinue the said trade or business during 
the said term of seven years, then in either of such cases the said Jame^ 
Hartley, or his partner or partners for the time being, or either or such 
of them as shall carry on the business now carried on by him, shall 
and may be at liberty to retain and employ any other person or persons 
in the room or stead of the said T. Pike, and thereupon shall not 
be obliged to make any payment, duty, wages, or other satisfaction to 
the said Thomas Pike. In witness," &c. It was objected at the trial, 
that this argreement was void for want of mutuality; that there was no 
sufficient consideration for the service of the workman. The plaintiff 
obtained a verdict, leave bein^ reserved to the defendants to move to 
enter a nonsuit, on the objection of there being no binding agreement. 
A rule nisi having been obtained accordingly. 

E. James now showed cause. — It is said that this contract is void 
for want of mutuality ; thfit there is no contract on the part of the mas* 
ter to employ and supply materials ; but the agreement provides that 
the plaintiff shall find "some other work" when tables not required \ 
and as the master cannot find the work without also finding the mate- 
rials, it is substantially a covenant to find materials. PUkingtonw. 
Scotij (16 Mee, 4& W. 657,) was a decision on an argreement simi- 
• Ur to the present ; and the agroetnent there W9i» held to be a g<K)d con- 
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stderation for the service, and not to be in unlawful restraint of trade. 
[Maule^ J. — It is said on the other side that the agreement being with 
the plaintiff to ensure for the benefit of his partners, such partners 
should have been parties to the agreement.] How can such an objec- 
tion arise here? At the time of the enticing away, the plaintiff was 
solely interested in the business. Keane v. Boycott^ (2 H. Black. 511,) 
shows that the defendant, who is a tort-feasor, is not in a condition to 
deny the validity of the contract. It moreover is a good agreement for 
service for a term of seven years, and is in no respects in unlawful 
restraint of trade. 

Alletiy Serjt., and Fry^ in support of the rule. — The case of Sykes v. 
Dixon^ (9 Adol. & Ell. 693,) shows that the defendant may take 
advantage of this objection, notwithstanding he is a tort-feasor and that 
it is distinguishable from Keane v. Boycott, where the contract was only 
voidable, the contract being here void. The agreement is in unlawful 
restraint of trade ; and the case is different from that of Pilkingion v. 
Scoti, (15 Mee. & W. 657.) The cases of Median v. May, (U Mee. 
& W. 653); Hitchcock y. Coker, (6 Adol. & Ell. 438); and PWcg 
V. Green, (16 Mee. & W. 346) show, that every restraint of trade, 
which is greater than is required for the necessary protection of the 
^ party is void. The objection to this argreement is, that it appears on the 
face of it that the servant binds himself to serve, first his then master 
and others who, if thev should become partners, are to become his 
masters : there is, therefore, a want of mutuality, as the servant con- 
tracts to serve persons who are not parties to it, and, consequently not 
bound themselves by it. The agreement provides, that in case the 
plaintiff and his partners shall discontinue their business during the 
term of seven years, they are to be at liberty to employ any other work- 
man, without compensation to the workman entering into the agree- 
ment. Suppose the plaintiff was only to *' suspend " his business ; if 
this is not to release the workman so as to enable him to find work else- 
where, the plaintiff will be holding him in his service, without being 
bound during the term to find work for the servant. If the master is 
not bound to find work, then the case does not con^e within that of 
PUkington v. Scott. The present is similar to Aspdin v. Austin, (5 
Q. B. Rep. 671), which shows that the master was not bound to em- 
ploy, and, consequently, that the agreement is void, on the principle of 
being in restraint of trade. 

MAtTLE, J. — I am of opinion that this rule ought to be discharged. 
This is an action for seducing and harboring a person in the service of 
the plaintiff, as a glass manufacturer. It appears that one Thomas 
Pike had been persuaded by the defendants to leave the service of the 
plaintiff. The objection taken on the part of the defendants was, that 
the agreement under which Pike had entered the service of the plaintiff 
was one which did not give the plaintiff a right to compel Pike to serve, 
because it' was void for want of mutuality, or was in restraint of trade. 
On the other side it was contended, that it was immaterial whether the 
agreement was good or not, because the defendants were wrongdoers, 
and, therefore, would be liable in this action, though the servant might 
not be subject to a binding contract. The defendants cited in answer 
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to this case St/kes v. Dixon^ ia which the court of Queen's Bench 
held, that the objection might be taken by the defendants in an action 
by the plaintiff for harboring. It is not, however, necessary for us to 
consider the correctness of that decision, because here was, in the pie- 
sent case, I think, a valid contract for service. The terms of the con- 
tract are the following : The contract is between Pike of the one part, 
and J. Hartley of the other part ; and it provides that Pike shall and 
will, from time to time, and at all times during the term of seven years 
from the date of the agreement, faithfully and diligently work for and 
serve the said James Hartley, and his partner or partners, or such of 
them as shall carry on the trade carried on by him as a glass manufac- 
turer ; so that the person is James Hartley with whom Pike contracts, 
and the thing to be done is to serve him and those who shall carry on 
the business. The contract then goes on to' provide that Pike shall do 
his best endeavors in and about the glass works and service, and shall 
not cause to be done any thing that may tend to the hurt or damage of 
Hartley ; and that he shall not during the term neslect or absent himself 
from the service, without the license or consent of Hartley or his part* 
ners, or such as shall carry on the business now carried on. All these 
provisions show that the carrying on of the business was intended to be 
a condition precedent to any thing to be done by either party, because it 
assumes that to be done which cannot be done, unless the business is # 
carried on. Then, it follows from that, that if the business cannot be 
carried on, the rights and liabilities of both parties fall to the ground. 
There is also a further provision in the agreement, viz : that Hartley 
shall pay a certain sum a week for makiue 1200 tables, and also to find 
some other work when tables not required. Now, the furnishibg some 
other work must mean work in the way of the glass business. It seems, 
therefore, to me, that the provisions answer the objection which has 
been made as to the agreement being in restraint of trade ; because, 
without saying whether it would be in restraint of trade if a workman 
were to give a right to another person to keep him for a term of years, 
with or without employing him, it is sufficient to say that this is not 
such an agreement. Here the agreement is, that the plaintiff will, so 
long as he carries on his business, employ the defendant for the term of 
seven years, at certain wages, except in cases of sickness or improper 
conduct. It is an agreement to employ for seven years, if the business 
shall be carried on. There is, therefore, no want of mutuality, or any 
violation of the principle that governs contracts in restraint of trade. 
With respect to the other partners being parties, it seems to me that there 
is nothing to prevent Hartley from suing alone on this agreement, al- 
though persons to be taken into the partnership business may thereby 
become employers of the workmen. 

CeesWell, J.— I think that this is a contract to serve for seven 
years, and that work is to be found by the plaintiff, by which the servant 
rike is to be able to earn at least 2is. per week, except when the fur- 
nace is out, and then at least 2ls. per Week. The contract, therefore, is 
mUtuaU Then, as to its being in restraint of trade, if all contracts are 
to be dissolved whenever there is a change of partnership and if, in 
the case of a new partnership, the servant cannot contract to remain in 
service, I think it would be a very injurious restraint of trade. I agree 
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with Che observations of Rolfe, B., in PWcington y. Scoti^ that it is 
found to be an agreement by the servant to work, and by the plaintiff 
to employ, it is not void, as being in restraint of trade. 

Williams, X, concurred. Rule discharged. 



Thb CluBBN V. Dunn.— 24/A Nov., 1847. 

CONVICTION FOR PERJURY — HABEAS CORPUS. 

The Qoort mXL not grant a writ of haboat eorpne in order to difcharge a party out of euatody 
who is detained on a warrant from a judge of a court of competent jurisdictioni setting out 
an adjudication on which, if defective, a writ of error may be brought 

Qoere, if on conviction for perjury, the oflbnder can be imprisoned until he find snretiea fbr 
kaepiog the peace ? 

' The defendant being convicted of perjury, on the trial before Lord 
Denman, C. J., at the London sittings after Hilary Terni, 1847, was 
committed to the custody of the keeper of the Q^ueen's Prison on the 
following order : — '' The defendant having been this day convicted by a 
jury of the county of wilful and corrupt peijnry, is committed to the 
keeper of the Q^ueen's Prison, there to remain until he shall be dis- 
charged by due course of law." Afterwards a more formall warrant 
was drawn up and lodged with the keeper, and under which the defen- 
dant was detained, the material part of which is the following : ''The 
defendant having been this day convicted by a jury of the county of 
wilful and corrupt perjury, it is considered and adjudged and ordered 
by me, the said chief justice, that for the offence whereof he, the said 
Richard Dunn, is so convicted as aforesaid, he, the said Richard Dunn, 
be imprisoned in the Q^ueen's Prison for the space of eighteen calendar 
months, to commence and be computed from the day he shall be first 
taken to and confined in the said prison in execution of this sen- 
tence ; and that he, the said Richard Dunn, do give security to keep the 
peace and be of good behaviour towards Her Majesty and all her liege 
subjects, and especially towards Angela Georgina Burdett Coutts, for the 
space of two years, to commence and be computed from and after the 
end and expiration of the aforesaid eighteen calendar months. The said 
Richard Dunn to be bound in the sum of lOOZ., with two sufficient su- 
rities in the sum of 60/. each, and that the said Richard Dunn be fur- 
ther imprisoned in the said prison until such security be given ; and 
that he, the said Richard Dunn, be committed to the custody of the 
keeper of the said prison, to be by him kept in safe custody, in execution 
of this judgment. Denman." 

Pashlejfi now moved, on affidavit, stating' the above facts, for a writ 
of habeas corpus to brin^ the above defendant up before this court, in 
order that he might be discharged out of custody. There is no doubt 
that the order of committal is insufficient ; but the question is as to the 
sufficiency of the warrant under which the defendant is now detained. 
This warrant is bad, on the ground of its ordering the defendant to give 
security to keep the peace, and to be further imprisoned until security 
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be given. In a conviction for perjury, there is no power to make such 
an order, to find sureties to keep the peace ; but the proper punishment 
is only fine and imprisonment. It is certainly clear, that a magistrate 
would have no such power to bind the defendant over to keep the peace 
for the offence of perjury. [Maule^ J. — Tou contend, then, that the 
judgment is erroneous?] It is not necessary, it is submitted, now to 
consider what the judgment would be ; but the court may discharge the 
prisoner if, on the return to the habeas corpus, he appears to be im- 
prisoned on such a warrant as this. The judgment pronounced at nisi 
prius is not final ; and it is impossible to know what the judgment of 
the court may be ; whether it may or not correspond with what ap- 
pears on this warrant. The Night Poaching Act, 9 Geo. 4., c. 69, s. 1, 
for the offence there mentioned gives the justices power of committal to 
prison, and also to require the offender to find sureties "for his not so 
offending again ;" and it was held, in Re Henry Reynolds^ (I Dowl. & 
L., 846), that the justices had no power to require a party to find sureties 
not " to offend again" generally, as that was inflicting a punishment 
which the law did not allow ; and, accordingly, a return on habeas cor- 
pus to that effect was decided to be bad, and the prisoner was dis- 
charged. The requiring the security to keep the peace for two years to 
be computed from the expiration of the eighteen calendar months, is also 
wrong : it ought to have been from the expiration of the first imprison- 
ment, for the prisoner might be pardoned or otherwise discharged from 
that imprisonment before the eighteen months had elapsed; but the 
effect of requiring the security to keep the peace, to be computed in this 
way, would be to deprive the defendant of the benefit of snch discharge. 
There is moreover, no power at common law to require for the offence 
of misdemeanor, that the defendant should be bound over to keep the 
peace, still less is there such power in the case of perjury. [Afau/e, J. 
— In the case of Reg. v. O Connelly which was for misdemeanor, the 
judgment ordered such security to keep the peace to be given, and that 
point was not ever questioned.] The punishment at common law for 
a misdemeanor is only fine and imprisonment. [MaulCj J. — The Stat. 
31 Car. II., c. 2., which grants the relief by habeas corpus, expressly 
excepts it, where it shall appear that the party committed is detained 
by some warrant signed and sealed with the hand and seal of any of 
the justices for such matters or offences for which, by the law, the pri- 
soner is not bailable. Now can the defendant be brought up otherwise 
than for bail ? but you do not ask to have him bailed. If the judgment 
be erroneous there is a clear remedy open to him.] The defendant 
would be entitled it is submitted to be discharged on habeas corpus, if 
it turned out on the return to the writ, that the punishment he was sen- 
tenced to was what the law does not authorize. [Maule, J. — If it ap- 
. pears that the party is imprisoned under a warrant from a court of 
competent jurisdiction, and where under the circumstances, the party 
is not entitled to bail, the course is not for a writ of habeas corpus ; 
but, if the sentence be erroneous it may be reversed on error. The case 
of Re Henry Reynolds^ which has been cited, was that of a summary 
conviction, and where error, therefore, would not lie.] There is at 
present no judgment on which error can be brought. 

Wilde, C. J. — It seems to me to be clear, that the remedy opep to 
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the defendant, if he has a right to impeach the judgment, is by writ 
of error ; and if this court were to grant this application, it would lead 
to the conclusion that the judgment of every court might be set aside 
on a writ of habeas corpus. This is an application of the first instance, 
and one which we are not disposed to accede to. If the sentence be 
wrong, the defendant may sue out his writ of error. 

Motion re/used. 



Doe d. Gaines v. Roast.— /aii. 16th, 1848. 

WILL — DESCRIPTION OF THE DEVISEE. 

A. haThig, duringf the Hib time of hie wife M., intennarried with C, died, leaving both M. and 
C. bim emriTing. By hie will, made after each marriage with C, and whilst ahe waa living 
with him, certain premieea were deviaed to his *< dear wife C.*' — Held, that this was a good 
devise. 

This was an ejectment on the demise of Caroline Gaines, for a house 
No. 5, Osborn-street, Whitechapel. At the trial, before Wilde, C. J., at 
the sittings in Middlesex, on November 30th, 1847, it appeared that the 
devisor, John Gaines, died seised in fee of the premises in question, 
which, by his will, bearing date the 7th November, 1845, he devised in 
the following wordvS : — •* I devise all that my house or tenement^ No. 5 
Osborn-street, Whitechapel, in the said county of Middlesex, and also 
all my ready money and all other of my estate, unto my dear wife Caro- 
line^ her heirs, executors, administrators, arid assigns,^^ la the year 
1834, the testator married his first wife Mary : he subsequently left her, 
and intermarried with Caroline, with whom he lived continuously up 
to the time of his death in 1846. Both Caroline and Mary survived 
him. Under these circumstances, it was contended for the defendant^ 
that the second marriage being void, Caroline was not the legal wife of 
the testator, and therefore took nothing under the devise. A verdict 
was given for the plaintiff, the learned judge reserved leave for the 
defendant to move to enter a nonsuit. 

Hawkins now moved for a rule nisi. — The devisor's legal wife is 
the only person entitled to claim under tJais devise. There is no un- 
certainty in point of law, as Mary answers the description in all ex- 
cepting the name, and that is immaterial. [Maule, J. — On the contra* 
ry, the maxim is " Veritas nominis tollit errorem demonstrationist^ and 
in this case the testator was living apart from Mary, so that she does 
not altogether even answer the description, for the devise is his "dear 
wife."] If the name of the second wife had not been Caroline, ii is 
clear, that whatever might have been the testator's intention, Mary 
would have taken. Under a devise to ''children" an illegitimate child 
will not take, though there be but one legitimate child, and it appear 
to have been the testator's intention to extend his bounty to bnoth. 
{Bagley v. MoUard, 1 R. & M. 681.) And in Mounsey v. Blamire, 
(4 Russ. 384,) it was held, that a person not really heir to the testator 
took nothing under a devise to him as ''heir," because '' we are not to 
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substitute conjecture in the place of clear expression." (2 Jarman od 
Wills 134.) [Creswell^ J.— All that was decided in that case was, that 
" heir" must mean *'heir."] So, here I contend that " wife" must also 
mean " wife." [Creswell, J. — Yes ; but " Caroline must also mean Caro- 
Jine."J Evidence of intent from extraneous circumstances, cannot be 
admitted to extend the plain and unequivocal words in a will : ttiey 
must bear their* strict legal signification {Doe d. Brown v. Brown^ 11 
East, 441). Here there is no doubt about the testator's intention; as, 
however, there is but one person who in law answers the description of 
his wife, she alone is entitled to take. {Doe d. Hiseocks v. Hiscoeks, 
5 Mee. & W. 863.) 

Maule, J. — I think that there is no reason for granting this rule. 
The devise is to a person by name, which undoubtedly appears to be 
that of the lessor of the plaintiff, and not of any other person whom 
the testator could have had in contemplation. Then comes the descrip- 
tion ^^ my dear wife ;" and on this the question arises, whether the 
lessor of the plaintiff, not being the legal wife of the testator, and, there- 
fore, not answering the description, the devise caa operate in her favor. . 
In former times^, in construing grants and devises, the name prevailed 
over the ^* demonstration," as it was called, and the maxim was <'t;eri- 
tas nominis tollit errorem demonstrationist^ as, in the instance put by 
Lord Bacon, in his *' Maxims of the Law." " If I grant land epUeopo 
nuncLondinensi qui me srudivit in pueritia^ the grant is good, though 
he n'e;v^r instructed me." But in modern times, this rule has been, in 
some instances, relaxed in favor of what is now the paramouut rule of 
construction, the intention of the testator ; and, if this case be ascer- 
tained by legitimate evidence, it must prevail. Here you have thf 
nanie of Caroline, for which there is no other competitor besides the 
lessor of the plaintiff, and she is ascertained to have been living with 
the testator as his wife, and to have gone through the marriafie cere- 
mony with him ; and it is admitted, also, that it was his intentfon that 
she should take under his will. This being conceded, and he having 
given her an apt designation, there can be no doubt but that she does 
take. I say apt designation, for though not his wife dejure she was 
de facto ; he was living in bigamy, and might have purposed to insist 
upon the validity of the latter marriage, thinking that the former, on 
some grdund or other, was invalid ; and he has used the word "wife'* 
id his'wiU, ts people Would generally understand it, when applied to a 

rirson who bore the relation to him that the lessor of the plaintiff did. 
think, then, that it is very clear that the testator intended, and equally 
clear that he has expressed his intention in intelligible language. 
There will, therefore, be no rule. 

'' Gexswell, J.— I am entirely of the same opinion. There is a pas- 
sage in the judgment in Hiseocks v. Hiseocks^ where the rule of con- 
struction is laid down, which we have adopted in the present case. 

Wilde, C. J., and Williams, J, concurred. 

Ruh refused. 
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ALIMEN-^RY ANNUITIES. 

A PARENT having a child, which from any cause cannot be safely in- 
trusted with the management of property, feels a natural desire of se- 
curing to the child an adequate maintenance during his life. It is a 
feeling not only natural bin laudable, deserving to be favored and cher- 
ished by the institutions of society. To effect this object, he may wish 
to place a portion of his property in the hands of trustees, so that the 
child may receive from it, in periodical payments, a sum that will be 
sufficient for its comfortable support in the style in which it has been 
accustomed to live while under the parent's protection, and so placed 
that the child cannot, by its improvidence, spend the principal nor de- 
prive himself of his future means of living by anticipating the income ; 
and at the same time so secured that both the capital and the income 
may be beyond the reach of creditors. No injustice is thereby done to 
creditors, for they, knowing that this fund is consecrated to a particular 
use, from which it cannot be diverted, either by the act of the beneficiary 
or by the force of law, in their dealings do not trust to it but rely solely 
on his personal responsibility. Nor is it easily seen that a parent, in thus 
providing for the well being of a child, violates any wholesome princi- 
ple of social order, or in any way endangers the material or moral inte- 
rest of society. He merely obeys an instinct of nature in providing for 
the happiness of his offspring, and exercises a natural right in making a 
pious and useful disposition of what is his own. 

This natural sentiment, arising out of the bestand holiest instincts of 
our nature, has exhibited itself with more or less strength in every so- 
ciety which has made any considerable advance in civilization, and as 
such settlements involve the rights and modifications of properly, they 
become subject to thb regulation and restriction of law, and have been 
variously dealt with in different systems of jurisprudence. A gift limited 
in this way, whether mside inter vivos, or by will, goes under the name 
of an alimentary gift, annuity or pension. 

These annuities or settlements do not appear to have attracted the at- 
tention of the Roman legislators till a late period in the growth of their 
law. They were first regulated or authorized by a discourse pronounced 
in the Senate by the Emperor Marcus Aurelius, the wisest of all the 
Roman emperors, confirmed, it seems, hy a senatus cansulium. Ulpian 

VOL. VI. 28 



818 THE NEW-YORK LEGAL OBSERVER. 

Alimentary ADDuitiei. 

has given a commentary on this law, as it is called in the Digest oration 
from which a copious extract is preserved in the Digest 2. 16. 8, under 
the title Transactions, A transaction in the Roman law means a com-* 
promise. Qui transigit, quasi de re dubia et lite neque finita tran- 
sigit. Dig. 2. 16. 1. Every transaction, therefore, involves a transfer, 
or an assignment of property, or a right. In stating the Roman law, 
we may at pleasure substitute the words transfer or assignment for 
transaction without violating the sense of the law ; for what is said of 
transaction will apply to every other mode of transfer. With these re- 
marks we proceed to give a translation as nearly literal as the idioms 
and technical terms of the two languages will admit, of the most material 
parts of the commentary of Ulpian. 

Digest Lib. 2. Tit. 16, Law 8. '^ As those to whom aliments are left 
ensily transfer them, content with a small present sum, the Emperor 
Marius, in an oration pronounced in the Senate, ordained that no assign- 
ment (transactio) of aliments should || held valid unless made under 
the sanction of the Praetor. The Preetor is therefore accustomed to in- 
tervene and determine between parties consenting whether an assign- 
ment, and what assignment, ousht to be admitted. 

i 1. " And the cognizance of the cause will equally belong to the 
Praetor, whether the legacy be of habitation, clothing, or aliments from 
estates. 

} 2. " This oration applies to aliments left by will, or a codicil, whether 
added to a will or made by a person intestate,* it is the same, whether 
left by donation, causa mortis^t and we hold the same law if they are 
left for the purpose of fulfilling a condition. It is plain that as to ali- 
ments not given causa mortis that it is lawful to assign them without 
the authority of the Praetor. 

§ 3. " Whether they are left (to be rendered) monthly, or daily, or an- 
nually, they are within the law, and so also if they are not perpetual 
but for a certain number of years, they are governed by the same law. 

§ 4. '' If a gross sum integra quantitur is devised to any one for him 
to support himself out of the interest and restore the money after his 
death, the oration will apply, although it is not left in annual payments. 

§ 6. "But if a certain sum or thing is left to Titius, so that from this 
aliments be furnished to Seius, it seems {majis est) that Titius may 
alienate this for the aliments of Seius, are not diminished by the alienation 
of Titius, and the same law holds, if aliments are left to a legatee for 
this purpose," i. e. the support of Seius for Titius, the trustee or the 
legatee will be personally held to furnish aliments to Seius. Pothier 
Pand.L. 2. 15.22. 

i 6. " The oration condemns a compromise which is made for this 
purpose, that one may consume the money presently. But if one should, 
without the authority of the Praetor, make a compromise to receive 



» By the Roman Law, a penon who died intestote, that ii, without executioff aaolemn 
will, iniffht by a codicil, or leas formal iDetrumeot than a wHI, leave a leiracv bv3 wav 
of uv^fideieommis$um, Jort. Inrt. 2. 85. 1. 6aU. Com. Lib. 2, § 270. ^ ^ ^^ ^^^ 

t That it, whether left immediately and direcUy to the beneficiary, or through the mediam 
of a jWei eommissum, to a trustee who is charged to h»v« or render ternu to him. PotkUr 
fandtetiB Lib. % 15. 22, note. 
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monthly what was left to be rendered annually, or to receive daily what 
was left to be rendered nionthly, or, finally, to obtain at the beginning 
of the year, what was to be rendered at the end of the year, I think this 
compromise would be valid, because the beneficiary alimentarius renders 
his condition by such a transaction better, the oration only forbids ali* 
ments to be intercepted by a transaction. 

i 2. " The oration requires inquiry to be made into three things : 
first, into the canse, then into the amount, and thirdly, into the person 
making the transaction. 

} 9. '^ In the cause this will be inquired, what the canse {motive) of 
the compromise is. For without a cause the Praetor will listen to no one 
proposing a compromise. The causes usually alleged are of this kind, 
that the heir has his domicil in one place and the beneficiary in another, 
or that one. of them intends to change his domicil, or that there is some 
urgent cause for present money, or that the aliment left to him comes 
from several persons, and that it is difficult for him to apply to each of 
them one by one, or that there is some other reason, for many occur 
which influence tlie Praetor to sanction a transaction. 

i 10. " The amount of money also in the compromise is to be oon-^ 
sidered, for the good faith of the transaction will be judged by the 
amount. The amount will be determined according to the age and 
health of him who makes the assignment. For it is plain that the 
amount will be different with a child, a youth, and an old man, because 
the aliments terminate with life. 

Ml. But regard is also to be had to the persons, that is, the habits of 
life of those to whom aliments are left, whether they are frugal and 
have other means sufficient for themselves, or are of more wasteful habits 
and dependant on their aliments, and in the person of him by whom the 
aliments are to be rendered. These things will be considered : what is 
his course of life, and his reputation, for then it will appear whether he 
is willing to circumvent the beneficiary. 

i 17. ''If a prsBtor on being applied to allows a transaction without 
taking cognizance of the merits of the cause, the compromise will be 
void, for this matter is committed to the prsetor to be investigated, and 
not neglected or intrusted to others, and if inquiry is not made into all 
• the subjects which the oration orders, that is, the cause, the considera* 
tion, and the persons making the compromise, we hold, though he may 
inquire into part of them, that the transaction will be void. 

^ 18. " Neither the praetor nor the president of a province can delegate 
to another jurisdiction of this matter." 

We have made along extract from the commentary of Ulpian for the 
purpose of exhibiting fully both the principle of the law and the man- 
ner and spirit in which it was administered. The principles of the law 
may be stated in few words. An alimentary annuity left by will, or 
any testamentary act, could not be alienated, charged, or anticipated by 
the beneficiary, without the concurrence of the prsecor. The law, how- 
ever, did not extend to donations of this character inter vivos. Such a 
donation was entirely within the control of the annuitant. He held it 
plenojure^ and might deal with it as he pleased. For then he renoun- 
ces, says Yoet, only his own right, but when he alienates an alimentary 
annuity left by will, he defeats the pious and provident intention oi the 
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testator. Voet ad Pand, 2. 15. 14. When, therefore, the donation was 
left by a testamentary act, it was heldas a sacred trust, never to be diverted 
from the benevolent purpose intended by the testator. Cases, however, 
might and would occur in which it would be for the advantage of the 
annuitant that the legacy should be paid in a manner different from that 
prescribed by the will. In such cases the settlement might be opened 
and re-modelled, on application to the praetor. But before this could be 
allowed the praetor was obliged to examine all the grounds and reasons 
proposed for making the change. If he gave it his sanction without 
such investigation, though it was a judicious act, it was void, a provision 
which strikingly illustrates the solicitude of the legislature to guard 
against abuses. If the annuity had been allowed to fall in arrear, this 
was considered as a proof that so far as the beneficiary might be trusted 
with the property and the arrearages, he might trans^r or assign. But 
if he undertook to charge the annuity generally, the charge, was allowed 
to affect only the arrears, and not the future payments. Dig. 2. 15. 8, 
(22. As to future payments, he was completely a ward of the couru 
The law, however, did not extend to every legacy that was to be paid in 

Sriodical payments. It was confined to legacies strictly alimentary, 
ig. 2. 15. 8. § 23. ; and if it had that character it was immaterial 
whether it was to be rendered in kind as actual aliments, lodging and 
clothing, or whether it was to be paid in money. 

In France it is said that there are few subjects which have been more 
embarrassed and perplexed by the commentators than the question as to 
the power of an alimentary annuitant to assign or charge his annuity. 
Duvergier Droit Civile^ vol. 16, No. 214, and the difficulties do not ap- 
pear to have been all removed by the code. But it is provided that an 
alimentary provision, held by a gratuitous title, whether by gift inter vi- 
vos or by will, cannot be taken by creditors or by legal process, whether 
the act of donation declares it to be exempt from creditors or not. Code 
de Procedeure Civile^ art. 581. The law presumes in favor of such a 
gift, that the intention of the donor is that it shall not be liable for the 
debts of the beneficiary, and in another article it is provided, that it shall 
not be submitted to a compromise by arbitration. Art. 1004. Nor can a 
person who is charged with the payment of an alimentary pension, resist 
the payment by a plea of compensation or set-off, although it is proved 
that the set-off is for aliments, thus effectually preventing the annuitant 
from anticipating his pension, and making the annuity completely in- 
alienable. Pothier Obligations^ No. 589, in Evan^s edit. 625. Edit. 
Dtipier Follier Droit Civile, vol. 7, No. 326. Duranter Droit Civile, 
No. 165. 

The ancient jurisprudence of France, as well as the code, rejected 
the distinction of the Roman law between testamentary gifts and dona* 
tions inter vivos as having no just foundation in reason or public policy. 
But the code speaks of pensions created by will or donation. It does 
not therefore include a pension founded on any settlement a man may 
make for himself by contract out of his own property, though called and 
intended as an alimentary pension or annuity, nor any such pension cre- 
ated by an onerous contract and founded on a consideration which the 
law deems valuable. Upon this principle it is supposed that the law 
does not protect an alimentary pension settled on a woman by a marriage 
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contract under the title of dower. For whatever is so settled is con- 
sidered not as a gratuity, but is a purchase for a valuable conside- 
ration. Duvergier, vol. 16, No. 214. Duvergier thinks that a 
pension thus created may be alienated or taken by creditors, though he 
admits this opinion to be rather peculiar to himself, and adopted to con- 
ciliate discordant opinions of authors, and is not confirmed by any au- 
thoritative decisions of jurisprudence. Thecode does not makeany ex- 
press provision for the compromise or settlement of the annuity, through 
the intervention of the courts, though it seems without any express pro- 
vision, the authority of the Roman law, which, constituting the general 
basis of the common law of Prance, and acted on as a sort of supplement 
of the code, would be followed. 18 Duranter Droit FrancaiSj No. 
403. 

The Prussian code has simply adopted the Roman law. Under the 
title transactions it is ordered that a compromise of the payment of 
future aliments, to be valid, must be judicially ratified. Part 1, Tit, 16, 
sec 8, No. 413. From what fell from Lord Cottenham, in a recent case 
before the House oi Lords, it may perhaps be inferred that by the law 
of Scotland, an alimentary annuity may be so given for life as not to be 
assignable by the annuitant. 3 Legal Observer , 306. 

The law of England does not furnish any mode by which a parent 
can leave a secure provision for the support of an improvident child. 
He may leave to a child an annuity for life, to be paid in periodical pav- 
ments, and conditioned that it shall be paid only to himself; but thi 
gives him a life estate, and he may alienate it at pleasure, or it may be 
taken by creditors, and it will pass to his assignee on his bankruptcy 
If by the will in which it is given it is described as intended solely ana 
exclusively for his personal support, and declared to be inalienable by 
the legatee, that it shall not be liable to be taken by creditors, and shall 
not go to his assignees in bankruptcy, all these restrictions are declared 
to be void. And there is only one mode by which they can be made 
effectual, that is, to answer to the gift or condition that an attempt to 
alienate or charge it, or anticipate the payments, or his becoming bank- 
rupt, or his taking the benefit of the statutes of insolvency, shall ope- 
rate a forfeiture of the' gift, and on the occurrence of either of these 
events, to limit over the gift to a third person. So that an attempt on 
the part of the beneficiary to assign or anticipate the annuity leaves him 
utterly destitute and stripped of all means of subsistence. 

It is said by the courts that if a life estate is given, the donor cannot 
so qualify his bounty, that it shall not have all the incidents and quali- 
ties of a life estate, that is, so as not to be assignable by the dotiee and 
liable for his debts. If it be asked why the testator may not so qualify 
his bounty, that it shall be an accruing estate, not to exist as a right, un- 
til the period of payment arrives, and then payable to the legatee only, 
all the answer is that the policy of the law does not admit a gift to be 
so limited. But this is manifestly paying us in words without meaning. 
The policy of the law means nothing, until we are told in what that 
policy consists. It is saying no more than that the law is so. It 
may be said negatively that the policy, which disallows such a limita- 
tation of property, is not for the purpose of favoring creditors, because 
they are effectually defeated by a limitation over. Nor is such a re- 
straint or alienation an approximation to a perpetuity. If we translate 
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the words into intelligible language, they mean that a parent ought not 
to have the power to provide out of his own estate a secure maintenance 
for an improvident child after his own death. But such is the law of 
England, and it has been affirmed by a series of decisions, that it is now 
no longer open to controversy. 2 Story Equity^ S 972, a. 3 Vesey, 
149, Dommit v. Bedford. 12 Ves., 429, Brandon v. Robinson. 1 
Simons, 66, Graves v. Dolphin. 1 Mylne ^ Keen^ 4, Piercy v. 
Roberts. 2 Sim., 482, Lear v. Leggett. 5 Maddox, 482, Cooper v. 
Wyatt. 

There is only one case in which a parent can, to a limited extent, 
provide a secure maintenance to a child. If an annuity is settled on a 
daughter and given on condition that it shall be for her separate use, to 
be paid to her only, and to be held by her independent of any control of 
her husband, if she be married, or of any future husband, with a con- 
dition that it shall not be liable to creditors, nor alienated or anticipated 
by the donee, but without a forfeiture and limitation over, this, as has 
been stated, gives a life estate and carries with it the incidents of a life 
estate. The restraint on alienation is void while she remains unmar- 
ried. But on her marriage the fetter, as it is called, attaches and the 
annuity becomes inalienable, either by herself alone, or in concurrence 
with her husband while the marriage continues. On the death of her 
husband the restraint becomes again inoperative and she acquires full 
power over the property. But the fetter will re-attach on a second mar* 
riage. It thus constitutes a shifting restraint valid during coverture, 
but void while she is single. 

The reasoning on which this singular anomaly is vindicated is this. 
The separate estate of a married woman with respect to which equity 
treats her as a feme sole, being a creation of equity, in opposition to the 
rules of law, the court may mould and manage it according to its own 
notions of justice and expediency. This was decided in a very elabo- 
rate and able judgment of Lord Langdale, Master of the Rolls in the 
ease of TuUett v. Armstrongs I Beav. 1, and affirmed on appeal by 
Lord Cottenham, 4 Mylne ^ Craig, 790. And again in Scarborough 
V. Borman, 4 M. & Cr., 377 — the doctrine has been recently con- 
firmed in the House of Lords, 3 Leg. Observer 301, and may be con* 
sidered now as established law. Clarke v. Jaques, and Dixon v. Dixonj 
1 Beavan,33&40. 

The reason given by the courts why an alimentary annuity cannot 
be rendered inalienable is, that such restraint is inconsistent with a 
life estate. This may be admitted, unless it is made conditional, and 
there is a limitation over, for so, undoubtedly, are the decisions of the 
court. Btit it is equally repugnant to the rules of the common law, 
that a woman should be allowed to hold separate property, independent 
of her husband's control, or at least it was repugnant to some of the 
most fixed and stubborn rules of the common law, until they were, 
about a century ago, set aside by the decisions in chancery. And when 
it is created it is equally in opposition to the principles of the common 
law, that it should be inalienable during coverture. It would be no 
greater violation of Hhe rules of law to render every alimentary annuity 
inalienable, whether given to a male or female. But one reason is given 
why this is not allowed, and that is the policy of the law. The mean* 
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iog of these cabalistic words, as they apply to this subject, has been 
stated above. 

How far the doctrines of the English chancery courts are destined 
to prevail in this country, is perhaps not yet certain. Their decisions, 
since the separation of the two countries, have no other binding force, 
than as they are founded in reason, justice, and a wise legal policy. 
But such is the prestige acquired by the Einglish courts in this country, 
in most respects well founded, that their decisions are generally re- 
ceived as law by the mere force of authority, even when they are not 
only in harmony, but adverse to the tendencies, the spirit and wants of 
the age, without any liberal and enlarged examination of tlie reasons 
on which they are grounded. In North Carolina the English doctrines 
seem to have been adopted in their whole extent, leaving an alimentary 
annuity wholly unprotected on the general rulv*, and giving it an excep- 
tional protection in the case of married women during coverture, 1 
Dev. 4* Batt. Equity Cases^ 480. The New- York Revised Statutes 
have taken a step in ^e interests of humfinity in advance of English 
jurisprudence. They enable a parent to provide a trust fund for a child 
secure against the improvident alienation of the child, and the crushing 
avidity of creditors to such an amount, as may be necessary for its 
reasonable support and education. 2 KetU^s Comm. 170, and 4 t6. 
311, in note. Surely a creditor who has trusted a careless and improvi- 
dent young man on an unfeeling calculation of extorting the debt from 
a fund, which the solicitude of parental affection has sought to conse- 
crate and secure to the support of his offspring, is not one of the 
suitors, who is entitled to a very indulgent consideration of the court, 
and it is to be hoped, that the enlightened humanity of the New- York 
courts will give a large and liberal effect to the wise policy of the legis- 
lature. Should they do it, there can be but little doubt, but that their 
example will be followed by the other states of the union. 



fi. S. WxBtxut «otnrt. 
[Southern District; New- York.] 

Before the Honorahle SAMUEL R. BETTS, Dirtrict Judge. 

Oroondates Mauran and others v. The Schooner H. B. Foster, 
B. Hunting and others, Claimants. — 22d Aprils 1848. 

A Mteamboat whose iMoal employment is to tow veMele oat to sea, or into port, or to (iimiih 
■Mifltance to Teaeb in distreM off the harbor, at a fixed compensation per hour, may 
recover a salvage reward, for salvage services, when rendered without previous hiring or 
agreement : 

Towing may be salvage service, entitled to be compensated as such : 

Towage, as distinguished ftom salvage, is when the former is rendered to veoels, other- 
wise navigable, in aiding them against adverse winds, tides or currents, or in difficult 
passages, and not in their rescue or relief frepi imminent peril : the latter is oalwtge, 

A hiring or bargain bona fide made for salvage services, will be adhered to by marittme 
eonrts, and the compensation will be in conformity to it: 

A vessel may be teohnioally a derelict when abandoned by her crew, bat if she is not 
apparently helpless of relief, except by the interposition of salvors, they will not be en- 
tiUed to the high rate of reward for her aasistance, which is nsaaUy granted in casei 
of pare derelict : 



eS4 THE NEW-YORK LEQAL OBSERVER. 

U. S. District Courts — Mauran and otben ▼. the 6ctiooo«r H. B. Foater, 6lc. 

SalTage compeontlon ia not meaaured ehiefly by the benefit reeelTed by the aal^ed pro- 
perty: various other coDaidenttioM have great weight in fixing it, one of which is the 
apparent necei^sity or indispenBableueas of the particalar relief rendered: 

A eteamer whose business is towing, for (10 the hour, and was out fire hours m nscv- 
ing the wreck and bringing it into harbor, at her own riak, without any hixiDg or oob- 
tract for her services, allowed $250 for salvage services and coats. 

The circumstances of this case appear in the opinion of the court. 
W. K. Thorn and W. Q. Mortm, for libellants. 
F. B. Cutivig, for vessel. 
E. PainCf for cargo. 

Bbtts, DiST. J. — The libellants, owners and master of the steam- 
boat Samson, for themselves and others, demand a salvage compensa- 
tion for the relief and rescue of the schooner H. B^ Foster and her cargo. 

The facts upon which the decision rests will only be stated, and upon 
the pleadings and proofs they are these : 

The schooner, on the 26th of March, 1847, arrived inside of Sandy 
Hook, from St. Croix, with a cargo of sugar, rum and molasses, of about 
$12,000 value. The schooner was worth from $1600 to $2000 dis- 
mantled, and about $3000 when fitted for sea. 

She anchored under the West Bank at about half past 7, P. M. It 
came on to blow a gale with a heavy storm of snow and rain ; during 
the night the schooner dragged her anchors, and continued to drag the 
next day till half past one, P. M. Her masts were cut away at 8, A. M. 
Wind was N. and W. N. W. 

In the afternoon of the next day (Saturday, the 27th, about 3 P. M.) 
the storm ceased and the wind moderated. The schooner struck bot- 
tom two or three times after the masts were cut away, but not with 
violence, and no injury was produced by it. She made no water in 
consequence. 

She had dragged a distance of two and a half miles, to the Eastern 
Bank, and brought up. in from thirteen to fifteen feet water, at nearly 
low tide on her outside and about eleven feet on the shoalest side, and 
distant about four miles from Coney Island and six or seven from San- 
dy Hook. 

The sea broke over her the last time at about 3 P. M., and at about 
4 P. M. she struck once. The pilot thought the master and crew were 
frightened at her striking. When she last struck the master jumped 
from his berth and said, '^ This won't do, we must go ashore." The 
crew all wished to go ashore. All on board, nine in number, immedi- 
ately left the schooner in a small boat for Sandy Hook, taking nothing 
from the vessel. The wind was still blowing hard, and in the opinion 
of the pilot, so as to render it very dangerous to attempt going to Sandy 
Hook, six or seven miles, in that boat, more so than to remam with the 
schooner. 

The next morning (Sunday) the wind was fresh, but not so as to ren- 
der it dangerous for steamboats to navigate the bay, or go to and along- 
side the schooner. 

The principal employment of the steamboat Samson is to tow vessels 
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to sea from New- York, and in from sea to the port ; and also to go to 
the assistance of vessels within and outside the harbor, requiring aid. 
When engaged for such service her compensation is $10 per hour, from 
the time of leaving on the expedition to her return. This is the com- 
mon rate allowed steamboats in the harbor for that description of ser- 
vices, others being also engaged in it. When no bargain is made, and 
either party refuses to be governed by the customary price, the rate is 
adjusted upon the principle of quantum meruit. 

About noon on Saturday the schooner was seen by a person residing 
near the light-house, on Staten Island. He went to the wharf of the 
libellants on the island, to give notice of her situation. A letter was 
written for him to the captain of the Hercules, (another steamer em* 
ployed in towing, &c., and owned by the owners of the Samson,) then 
in New-York, superscribed to be " on urgent business.** In the absence 
of the captain of the Hercules, it was delivered to the captain of the 
Samson, between four and five P. M. of that day. 

It stated ^' There is a vessel of about 200 tons lying in the lower 
bay, with all her masts gone. She is between the East bank and Ro- 
mer, and requires immediate assistance, as the sea is making a complete 
breach over her, rendering it impossible for her to be seen, except at in- 
tervals." 

The wind was at the time blowing so heavily that the captain of the 
Samson declined going down, and said he should not be able to assist 
another vessel or do more than take care of his own boat in such 
weather, but he would go for her if the wind lulled. 

Steam was put on the boat, and she was kept in a condition to leave 
till between 9 and 10 P.M. The captain then left her and went to his 
house, with orders to have steam on again at 4 o'clock the next morn- 
ing. He was called at that hour, but thought the wind blew too 
severely to justify his going. At 6 he supposed the wind had lulled 
so that he might start and go at least to the Cluarantine, but kept on 
slowly to the schooner, and got to her between 7 and 8 A. M. 

The weight of evidence in the case is decidedly that the weather at 
that time had become moderate, so as to render it perfectly safe for 
boats of the size and power of the Samson to go to and from the 
schooner and tow her in any part of the bay. She was brought up to 
the duarantine in tow by the Samspn, a little after 9 o'clock, and the 
steamboat was engaged, in going and returning to the city, about five 
hours. 

The steamboat was run near the quarter of the schooner, so that one 
of the men jumped on board. A hawser was secured to the bow of the 
schooner ; her cables slipped (being foul, which rendered it difficult to 
raise her anchors promptly,) and she was then brought up to the cityi 
without impediment or difficulty, merely by towing. 

This general outline of the facts is sufficient to bring under considera* 
tion the two main questions on the merits discussed between the counsel : 
(1.) Whether the services rendered the schooner were salvage services 
or merely towage; or, (2.) if they are regarded as salvage services, 
whether the schooner was at the time derelict so as to entitle the salvors 
to the scale of compensation usually applied to cases of derelict. 

I am not aware of any determinate rule of law which discriminates 
towage services from salvage* It is manifest that circumstances may 

VOL. VI. 29 
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exist rendering towage the most efficient and only service which can be 
afforded in saving property and life. A dismantled and disabled ship ef 
large burthen, filled with passengers, may be thus rescued by a very 
small vessel, wholly inadequate even to receiving on board the sufferers 
in the wreck. It has therefore never seemed to me that any advance 
was made towards solving the question whether a service was salvage 
in its character and to be retributed as such, by proving that it was per- 
formed by towing. 

If there is any intrinsic difference between towage and salvage, it 
would appear to be only that salvage service must always be that given 
in rescue or relief of property in inmiinent peril of loss or deterioration, 
while towage may be applied only in aid of a vessel against adverse 
winds or tides, or in difficult passages, while she is in possession of her 
ordinary powers of locomotion. 

Sir Stephen Lushington says, '' mere towage service is confined to 
vessels that have received no injury or damage, and mere towage reward 
is payable in those cases only where the vessel receiving the service is 
in the same conditon she would ordinarily be in without having en- 
countered any damage or accident. (1 W. Rob. 177, The Reward.) 

In that case a ship going to sea, grounded. She was got off with the 
loss of her two best anchors and cables, and the starboard end of the 
windlass and bulkhead carried away. She was proceeding back to re- 
pair damages when she fell in with a steam-tug and accepted its services 
to tow her into the dock. She tendered £17, which was the rate estab* 
lished for towing (greater distances) by the company owning the tag. 
The tender was refused, and the court held the service was salvage, and 
awarded £80. (1 W. Rob. 176,) and see 2 W. Rob. 294. 

In the London Merchant^ £400 salvage was allowed a steam-tug for 
towing a vessel off the rocks and into harbor. (3 Hagg. 396.) See also 7%s 
Meg Merrihs^ 3 Hagg. 346, note. No other assistance than towing was 
rendered the United Kingdom^ and there £800 salvage was awarded. 
(3 Hagg. 401, note.) S. P. 3 Hagg. 363, The Earl Qrey. ( The Travel- 
ler, ibid. 370.) 

Sir John Nicholl lays down the rule, that if towage leads to the rescue 
of a vessel from danger, it should be remunerated as salvage. (3 Hagg. 
428, The Isabella.) In the Industry^ £143 salvage was awarded a 
pilot smack for towing a brig into Cowes' roads. (3 Hogg. 203.) ( T%e 
Sussex^ ibid. 339.) 

The condition of the schooner was such when the Samson came to 
her as to constitute the assistance given her a salvage of vessel and 
cargo, in its proper acceptation. She was utterly unmanageable and 
helpless, and without a crew or guard to protect her and the cargo. It 
was no less so, than if the libellants had boarded the schooner, fitted up 
masts, sails, and steering apparatus, and brought her into port, by such 
means of self navigation, or had even transferred her cargo to the 
steamer. The difference would only have been in the greater amount 
^ of labor, exposure and peril. 

So, also, compensation is awarded upon a common principle, whatever 
may be the method by which the relief is effected. 

The cases above cited a^ord sufficient instances of the application of 
the rule, where the service has been by towing, to dispense with the ne- 
cessity of fortifying it by farther references* 
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When there is a hiring or bargain bona fide^ without fraud or mistake, 
that is adhered to as the rule of compensation, and where no agreement 
IB made settling the terms on which the aid will be given, remuneration 
is awarded with regard to considerations appropriately governing mere 
salvage cases. 

(2 W. Rob. 167, The Betsey. Ibid. 176, TTie True Blue. 1 W. Rob. 
40, The Britain. 2 Hagg. 70, The Mulgrave. 3 Hagg. 372, 7^e 
Traveller. The same principle may be considered involved in The 
Zephyr^ 2 Hagg. 43. Sir John Nicholl, however, intimates, that if aa 
engagement even were made to tow, unforeseen circumstances may con- 
vert such towage into a salvage service. (3 Hagg. 4193, The Is<ibeUa.) 

(2.) On the second topic of discussion 1 do not deem it important to 
review the cases relied upon on each side, or weigh very scrupulously 
the facts or principles connected with the subject ; for if it be con- 
ceded that the schooner for the time being, and when taken in charge, 
was technically a derelict in respect to her crew, that conclusion would 
no way determine the ground of compensation to which the libellants 
would be entitled. (Abbot 660, notes.) 

She was not derelict in the sense of being at the time helpless of relief^ 
except by the aid of these libellants. She lay safely at anchor in the 
bay. The danger of the storm was over. She had been seen the day 
previous from Staten Island, and that morning she was visible from 
Sandy Hook, and of course would be from the nearer vicinity of Coney 
Island and Staten Island. Another steamboat was directly in the rear 
of the Samson, going down the bay, for the purpose, among other ob* 
jects, of looking out for this schooner. ( The Boston^ 1 Sum. 337.) « 

Contingencies might occur in her then condition and position, making 
it highly desirable and advantageous to her to be immediately taken 
into port. But prospective and possible calamities, which might attend 
her remaining there, do not constitute a case of imminent peril, es- 
pecially where other resources for aid and relief are at hand. 
(The Emulous, 1 Sumner, 216, 216.) 

The case amounts to this, in my judgment. One of salvage of a 
vessel laden with a valuable cargo, wholly crippled and unnavigable, and 
placed in a situation where a recurrence of severe weather might have 
produced a total loss, but lying in the mouth of her port of destination, 
at anchor, and within ready reach of assistance, with competent aid 
going to her relief and very near to her, when the libellants took her in 
possession. 

I regard the claim set up, that the steamer Duncan C. Pell was snr* 
xeptitionsly prevented by the libellant from relieving the schooner, not 
supported by the proofs. 

There is probable cause to suspect it was known on board the Sam- 
son that the Pell contemplated visiting this wreck, but it is proved 
that other vessels in the vicinity were aground or injured from the 
effects of the same storm, and there was reasonable grounds to suppose 
she was despatched to them, or that she was out on a general adventure, 
to give assistance where it might be desired. 

She was well known to the Samson to be employed ordinarily in 
towing vessels and affording them assistance as required. 

Putting it upon the conclusion that both steamers were wreckers and 
out on the coasts after the tempest, to render aid wherever it might be 
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Deeded, one was not bound to give place to the other and avoid visiting 
a wreck which she supposed her competitor might intend going to. 

Alihoiigh this fact does not take away a just claim to compensation, it 
is certainly not without important influence in determining whether the 
interposition of the Samson was valuable to the salved vessel, in an 
eminent degree, and so also as to become an element of weight in deter- 
mining the salvage to be awarded. 

The particulars in evidence in the cause take away all color for claim- 
ing extraordinary compensation for the services performed. Had the 
steamboat gone down and relieved the vessel and crew on Saturday 
afternoon, when apprised of their situation, her gallantry and exposure 
in the act, equally with the rescue of life and property then in eminent 
peril, would have entitled her to the highest grade of reward. (3 Hagg. 
117, TheCli/ton.) 

On Sunday, so tar as the danger to the steamboat or her crew, or the 
safety of those on board the schooner, was concerned, the aspect of things 
was wholly changed. The libellants, as is most natural, magnify their 
labors and exposure, but facts independent of their testimony demon- 
strate that the service could have been no more than a very ordinary 
one, for with less than her full complement of men, the steamer ran the 
distance to the wreck, fastened to her and towed her alongside of the 
wharf in New- York, in five hours. 

The evidence of other witnesses on the bay at the time shows the 
weather to have been fine, and it is also to be remarked that the steamer 
was not taken from or delayed in other business, or subjected to Iiazard 
which might jeopard her insurance as a passenger or freight boat, for 
this was no more than part and parcel of her daily and ordinary em- 
ployment in towing vessels in and out of the harlK>r, or giving assis- 
tance to those in distress. 

The original libel, filed April 2d, alleged " that on Sunday morning, 
March 28, about 6^ o'clock, as the libellant, &c. in the steamboat Sam- 
son, was going down below the Narrows to look for vessels coming in 
and needing a tow boat, he discovered the schooner, &c." 

This averment was substituted on the 15th by an amendatory one, 
alleging the boat went down in consequence of a previous notice, &c. ; 
but the claimants have a right to invoke it as an admission on record, 
attested by oath, in corroboration of evidence showing that the steamer 
did not go out of her common line of business, or assume a hazard be- 
yond what was incident to her calling ; and no fair ground for doubt 
exists that if she had been applied to by any person interested Aa 
would have gone down and towed in the schooner that morning, for the 
usual compensation of $10 per hour. 

No such agreement having been made, she is now entitled to lay the 
case before the court and demand payment commensurate to the merit 
of the service, considered as a salvage service. 

The claimants impute to her the want of due skill and care in not 
raising the anchors of the schooner, and also in slipping the cables 
without attaching buoys to them; and that they have been compelled 
to pay other wreckers $75 for searching for and raising the anchors and 
restoring them to the schooner. 

I think, however, on the proofs, that as the cables were foni and con- 
siderable time must have beeq aecossary to get up the ^nqhors^ mi M 
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the tide was falling and there might be danger in case of a slight swell 
that the schooner in that depth of water would ground on the bank, so 
as either not to be easily moved off, or, by thumping, spring aleak, to 
the injury of the cargo, the course taken by the steamboat was prudent 
and justifiable, not to risk the vastly greater value of vessel and cargo 
for the purpose of saving the anchors, even if their total loss might en- 
sue from slipping the cables. 

This loss was not to be apprehended, as the shoalness of the water 
and the known position of the boat would leave little doubt that they 
could easily be recovered in calm weather. 

After the libel was filed, the owner of the schooner sought a compro- 
mise with the libellants. He claimed they were responsible to him for 
the value of the anchors and chain cables, but proposed to settle the 
matter by relinquishing that claim and paying $150. That they 
peremptorily refused. He then inquired whether an offer of $260 would 
be accepted, and was given to understand that would be declined also. 

The libellants claim a large per centage upon the proved value of the 
schooner and cargo, say $14,000 ; and on the argument it is put at from 
one third to one half — the familiar allowance in cases of derelict or des- 
perate stranding. (Abbott 666, note 1.) 

Enough has already been stated to evince that the court does not re- 
gard the libellants entitled to any extraordinary compensation. I have 
perused all the cases cited, in which the subject has been passed upon ; 
but it is manifest that beyond the recognition of the general principles 
composing the doctrine of salvage reward, and a few facts of a pervading 
and permanent character which may serve as guides to the discretion 
of the courts, the cases must each have been determined essentially 
upon particulars peculiar to itself. 

Other circumstances being alike, steamboats, as having the ability to 
render more prompt and efficacious assistance than sail vessels, are en- 
couraged by a more liberal reward, (1 Hagg. 266, The Raikes.) This 
is most rightfully so, when they turn aside from their voyage, or leave 
other pursuits to go out as mere volunteers to vessels in distress. 

The doctrine has certainly less force, applied to them as professional 
wreckers and towers. Their intrinsic superiority to sail vessels, for 
such service, will secure them the preference in tlml employment when 
they can be obtained, and thus the calling of itself will be sufficientiv 
encouraging and advantageous, without the aid of the stimulus of high 
salvage rewards. 

At most, in reference to mere harbor service, and that rendered about 
the mouths of their own ports, it is by no means clear that steamers, 
whose regular pursuit is to tow and relieve vessels, should be regarded 
as meriting a reward, when they act without any agreement, out of all 
relation and proportion to what would have been accepted as satisfactory 
on a fair bargain for their services. 

When the steamer goes out under contract she receives pay, whether 
she brings in the vessel sent for or not, and of jconsequence can afford 
to place a lower price on her employment, than if the enterprise was 
entirely at her own expense and risk. This consideration should not 
be overlooked in measuring the reward in this case, where the steamer 
assumed the hazard of wasting the day at her own charge, with per- 
haps escposuxe of the bo«t i^nd her maQhinery to more ox less damage \ 
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and it certainly would tend to retard their adventuring in like under- 
takings without the security of an express promise, if they, after run- 
ning the hazard of expense and loss oi time without reward, were still 
to be left as to compensation on the same footing as if under regular 
hire. 

Giving the most liberal weight to these considerations and viewing 
this case in the light of its special circumstances, I shall award the li- 
bellants $250 and their taxed costs. 

No offer of payment was made by the claimants in such manner as to 
operate an equitable bar to costs. No more was done by claimant than 
attempt a negotiation for compromise. On failing in tliis he should 
have made a regular tender, if he relied upon his offer as amounting to 
full satisfaction of the demand. 

The charge of embezzlement against the libellants I consider fully 
repelled by the proof. 

Decree accordingly. 



BEFORE COMMISSIONER MORTON. 

The United States v. Charles W. White, John Collins, 
William Stearns, Edward Dewey, Francis McGoin, William 
Jones, John Webster, Philip Pease and Duncan Thompson. 
—6th June, 1848. 

endeavor to make a revolt. 

Seanira dhipp6d under articl«s for a royagre from New-Orleans to Ham, and thence to one 
or more porta in Europe, and thenoe baek to a port of dtBchai|re in the U. States. 

The master intending to make Charleston the final port of discharge, stopped at New-Tofk 
and lande4l passeogrers and freight 

Held, that the seamen were not guilty of the offence of " endeayoriog to make a reyolf* — 
in refusing to get the ship under way and doing further duty for the purpose of proceeding 
to Charleston. 

That the shipping articles must be referred to, and would furnish "prima facie** evidence, 
as to the right of the m^ter to require the seamen to proceed any further. 

That shippiug articles must specify all ports or places of stoppage for purposes of this cha- 
racter. 

That the shipping articles in question not containing any mention of the port of New-York, 
the case in question presented a clear unauthorized deviation, i^hich discharged the seamen 
from all blame in refusing to proceed farther. 

That to justify a deviation from the direct voyage contained in the articles, the same most be 
unpremeditated and caused by a ** vi$ major.** 

The facts appear in the opinion. 

B. F. Builer, (U. S. Attorney,) and W. M. Evarts, for the United 
States. 

C Donahue and W. R. Bebee^ for the prisoners. 

The Commissioner. — The prisoners are brought before me on a 
charge of an endeavor to make a revolt on board the ship ArebdlauSi 
under the 2d sect, of the act of Congress of 1835. 
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The testimony oq the part of the U. S. and the admission ot the 
prisoners' counsel present the following facts : 

The prisoners all shipped at New-Orleans, and with the exception 
of two of the men, signed shipping articles for a voyage from New- 
Orleans to Havre, and thence to one or more ports in Europe, should 
the master require, and thence back to a part of discharge in the United 
States. 

At Havre the ship took on board 260 passengers and 8 cases of glass- 
ware for the port ot New- York, and the cargo of the John Cadmus, (a 
vessel bound from Liverpool, that had put into Havre in distress,) to 
carry on freight to Charleston. The Archelaus arrived at this port on 
the 2d June, landed her passengers and their baggage. The 8 cases 
of glass, belonging to some of the passengers, were also landed and 
entered at the Custom House. The captain was then about sailing 
from this port for Charleston to deliver the remainder of his cargo, when 
the crew, claiminff that the voyage ended on the arrival at this port, 
refused to proceed further in the ship. An af&davit being made by 
Qipt. Boutelle that the crew had endeavored to make a revolt, a war- 
rant was issued by the commissioner, and the prisoners brought up for 
commitment. 

The decisions of the courts of admiralty, both of England and our 
own country, agree upon*the subject of the rights and duties of seamen 
in reference to commercial voyages ; and while recognizing the great 
importance of commerce, both as a subject of public and individual 
mercantile welfare, yet require, as absolutely indispensable for the true 
interests of all, that a clear and authentic declaration of the details of 
every voyage shall be contained in the shipping articles, thus providing 
an authoritative source readily to be appealed to for a solution^of any diffi- 
culties that may arise upon this most important element of the maritime 
contract, and which is now directly in question. The law will not tole- 
rate that, under equivocal or ambiguous terms contained in the articles, 
or at the mere option of masters or owners, voyages may be prolonged 
or deviations made. 

The courts, besides considering that such assumptions violate the le- 
gal riglits of seamen, further regard them with clear disapprobation, as 
having a tendency to break up and defeat those subjects of just and 
humane consideration supposed possible to exist even in behalf of sailors, 
in the shape of domestic ties and obligations, '^ and the natural desire to 
return to their homes," 

In cases where the refusal of seamen to proceed on a voyage has been 
charged against them criminally as constituting the offence of ^^en- 
deavoring to make a revolt f^' or is set up as working aforfeiiure of 
wages. The courts refer at once to the shipping artides lor the purpose 
of determining the rights and responsibilities between the sailor and the 
public, and the master and owners. 

The law upon this subject is unequivocal and imperative, declaring 
that the shipping articles must contain a statement of the precise voyage 
or voyages for which the sailor contracts, and if a deviation from such 
specification is carried out (not caused by a *' vis major^') without the 
consent of^ the mariner, by going to intermediate pons and landing or 
receiving on board passengers or freight, — or an ulterior voyage is at- 
tempted to be superadded or substituted, and the sailors refuse to do fur- 
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ther duty, such conduct on their part is justifiable, and does not either 
forfeit their wages or render them liable criminally under the act in 
question for '' an endeavor to make a revolt." 2 Sumner Rep. 248, <7. 
S.y. John Mathews* 1 Hagg. Ad. Rep. 248, The Countess o/Hdr- 
court. I U. S. Slat, at large, p. 131, sec. 1, chap. 29, act of 1790. 

The present case is clearly embraced by the decision of Judge Story, 
above referred to, in 2 Sumner 248, whether the port of New-York is lo 
be considered as the port of discharge, or only as an intermediate port. 
If the port of discharge, there was no color of right to require the crew 
to navigate her afterwards to Charleston. 

If the port of Charleston was contemplated by the master as her port 
of discharge, then coming to the port of New- York not being contained 
in the shipping articles, constituted so plain a deviation from the voyage, 
as discharged the seamen from all obligation of proceeding further with 
the vessel. 

They are therefore entitled forthwith to be discharged from arrest. 

Order accordingly. 



JX. % 0ttprtnu (iTonrt. 

(In Equity.) 

[General Term, New- York, May, 1848.] 

Before the Honorable JOHN W. EDMONDS, Preeidinflr Jiutice, and JiuUcee PAIGE and 

EDWARDS. 

The Mayor &c. op New- York ads. Peter Schermerhorn et ALi 

PRACTICE IN CASES OF REHEARING UNDER THE ACT OP 12tH APRIL, 

1848. 

By the practice eitabliahed by the Supreme Court, before the Act of l2th April, 1848, (roppletory 
to the code or procedare) went into operation, notice of motion for a rehearing waa required 
to be in^en within thirty daya after the order or decree was m&de, and a deposit of a sum not 
exceeding (100, as should be directed by the court, as security for the costs of the rehearing. 
Held, that the act of 12th April, 1848, has superseded the former practice as respects ordeia 
and decrees absolutely made. Held, also, that the security required by that act (which is 
the same as is required on appeals to the Court of Appeals) must be given, with the notice of 
motion, that is, that a bond must be filed within ten days after notice of the order or de- 
cree. Held, also, that the provision being statutory, the court have no power to relieve in 
case of an omission to comply with the terms of the act 

On the first of April, 1848, a final decree in this cause was made at a 
special term. On the 22d of April, the defendants served on the plaintiff's 
solicitor, and on the county clerk, a notice that they would move for a 
rehearing. 

Willis Hall, for defendants, moved accordingly. 

A. H. Dana, contra, admitted that the decree involved the merits. 
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Per Edmonds, Presiding Jtistice, — The proceedings to obtain are* 
hearing in this case, were commenced after the act supplementary to the 
code of procedure, entitled '^An Act to facilitate the determination of 
existing suits in the Courts of this State," took effect, and they are to 
be governed by the provisions of that statute. 

That statute, where it operates, supersedes the rules of court on the 
subject of a rehearing, those rules henceforth operating only where the 
initiatory steps for a rehearing were taken before the act went into effect. 

The defendants have attempted to conform to the statute, but they 
have omitted to take one step, without which a rehearing cannot be 
granted. 

The seventh section of that act declares that no rehearing shall be 
had '' unless notice of the same be given within ten days after notice of 
the order or decree reheard with the security thus required." 

No papers accompany the notice of the motion for a rehearing, except 
an affidavit of service. Were it not for the admission of the plaintifi^s 
counsel, we could not determine whether the matter involved the n^erits 
or not, and for that defect of information, we should be obliged to dtoy 
the motion. The statute dispenses with the necessity for a petition for 
a rehearing, but it also requires that the court should determine whether 
the merits are involved or not. The facts of the case must therefore be 
brought before the court in some form, so that that question can be un* 
derstandingly determined. The admission of the counsel, however, 
supplies that defect in this cause. 

Nor can we determine from thd papers before us whether the notice 
for a rehearing was served within ten days after notice of the decree 
complained of. That, however, is immaterial in this case, because the 
notice was served within ten days after the act is understood to have 
gone into effect, and that is sufficient The act is a statute of limita- 
tions, and is to be construed in conformity with the principles well es- 
tablished in such cases. Where a cause of action accrued uter a statute 
of limitations, the statute applies from the accruing of the cause of ac- 
tion. But where it accrued before the statute, the limitation applies 
only from the time the statute takes effect. Such statutes apply to ex- 
isting demands, as if they accrued at the time when the statute com- 
menced its operation. The People v. Supervisors of ColumbiOj 10 
Wend. 363. Fairbanks v. Woodj 17 Wend. 329. Sayre v. Wisner, 
8 Wend. 661. Hence, under the statute in question, it is enough that 
the " notice of the rehearing" was served within ten days after the statute 
took e^ct. 

But the difficulty in the case is that the notice of rehearinjg was not 
accompanied by the security required, nor have the defendants thus far 
given any security or made any deposit. They have probably so cotkr 
strued the statute, as if it required security on a rehearing only when 
proceedings were to be stayed. In this they have erred. It is true the 
act provides that proceedings shall not be stayed unless security be given 
in the same manner and to the same extent as would be required if an 
appeal were taken to the court of appeals, d&c. But the act goes farther^ 
and enacts that no rehearing be had unless notice of the same be given^ 
&c., with the security thus required. This phrase does not, as the de- 
fendants seem to suppose, refer to the security " required" to procure a 
stay of proceedings, but it refers to the security required on an appeal to 

VOL. VI. 80 
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the court of appeals from a decree of this court. That is, as follows : 
where no stay of proceedings is sought, a deposit of $250 or a bond in 
that amount, with sureties, to be approved by a judge of this court or 
county judge, executed in conformity to the 120th Equity Rule, condi- 
tioned for the diligent prosecution of the rehearing, and for the payment 
of all costs and damages that may be awarded against the party apply- 
ing for a rehearing : 2 R. S. 606, i 80. Where a stay of proceedings is 
sought, the security to be given must be in conformity with sections 82, 
83, 84, and 86, of the Revised Statutes, ib. 606. That is, if the rehear- 
ing is sought in respect to an order or decree directing the payment of 
money, the security to be given must be a bond with two sureties, in a 
penalty at least double the sum decreed to be paid, conditioned that if the 
party seeking the rehearing shall fail to prosecute the same, or if the 
same be dismissed or discontinued, or if the decree or order sought to 
be reheard, or any part thereof, be re-ordered or re-decreed, then that 
such complaining party will pay and satisfy the amount directed to be 
paid by such order or decree, or the part of such amount as to which 
such order or decree shall be re-ordered or re-decreed, and all damages 
which shall be awarded against such complaining party, by this court, 
on such rehearing : and so on, complying with the 83d, 84th and 86lh 
sections of the statute, with only such modifications of the language of 
the statute, in the condition of the bonds to be given, as the alte^ mode 
of reviewing the decisions of the court would require. 

It will be observed that the supplement to the code of procedure, 
which we are considering, uses the language " security in the same 
manner and to the same extent as would be required, if an appeal were 
taken to the Court of Appeals." The security required on such an op- 
peal in some cases is not confined to a bond or a deposit of money, but 
extends to an assignment or delivery of securities, evidences of debt, 
documents, chattels or things in action, i 83; and to the execution of a 
conveyance or instrument and its dejwsit with the clerk, i 84. The 
question is not now before us, and we cannot, therefore, authoritatively 
determine, that the term security, as used in the 7th section of the sup- 
plement, mcludes the matters referred to in those sections (} 83 and 84) 
1 ?® ^^i?cd Statutes, but as we entertain no doubt that they are in- 
cluded within that phrase, it may be well to give utterance to the opinion. 

No rehearing can therefore be had, unless security be given, as al- 
ready mentioned, and that whether a stay of proceedings is desired or 
not, the only difierence being in the nature and amount of the security, 
when a stay of proceedings is or is not obtained. 

The judiciary act, } 20 (Laws of 1847, 326), allowing a rehearing of 
*°y fiui^ or proceeding in equity heard and determined at a special term 
and directing that suits and proceedings in equity shall be first heard at 
a special term, the foregoing remarks as to the security required on a 
rehearmg, apply as well to non-enumerated motions in equity as to final 
decrees* 

Security of some sort being thus required in all cases of a rehearing, 
the statute peremptorily requires that it be given "within ten days after 
notice of the order or decree reheard," or, as has already been shown, 
in cases where the order or decree has been entered before the passage 
of the act, within ten days after it went into operation. This must be 
done by filing with the clerk, with the notice, the original bond proved 
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and approved as specified in the 120th rale, and giving to the party, 
against whom the rehearing is sought, notice thereof, specifying the 
amount of the penalty, and the names, additions, and residence of the 
sureties. Unless this be done, sham security may be given or a bond 
irregular and illegal in its character be filed, and the party interested 
be deprived of all opportunity of scrutinizing the terms on which he is 
to be subjected to fiirther litigation, or the decree in his favor is to be 
arrested. Without such a notice be will be either deprived of such 
scrutiny, or be driven to a special motion afterwards to correct the evil, 
thus increasing and extending litigation, which may by such a precau- 
tion be easily prevented. 

None of these things have been done in this case. No security 
whatever has been given, and therefore a rehearioff cannot be granted. 
We regret this extremely in this case. It is one of importance both as 
to the principle and the matters of interest involved. The question 
has been before the late Supreme Court, and was decided at the special 
term on appeal from the late assistant vice-chancellor, and involves the 
merits most emphatically. The opportunity of reviewing it ought to 
be afforded, yet we do not see how it can be done under the perem|>tory 
provisions of this statute. 

A similar question has been several times before the chancellor under 
the statute relating to appeals. And it is settled that the time for ap- 
pealing being fixed by statute and not by a mere rule of court, the ap- 
peal must be dismissed, if not brought in time, as the court has no 
power of extending the time in such cases. Oajf v. Cray, 10 Paige 
375. Caldwell v. MayoTf ^c. of Albany^ 9 Paige^ 574. In the latter 
case it was held that it was not competent for the court to relieve the 
party by vacating the decree and entering it anew. 

Under the circumstances we have no power to afford any relief, and 
must deny the motion for a rehearing. 



IN EaUITY. 

Before the Honorable H. P. EDWARDS, one of the Jniticee of the Sapreme Court 

Henry Leoer v. Charles Bonnaff£ et al.^22d February^ 1848. 

Where there had been a negotiation for the parchaM of bills of exchange, and the ternui «f 
■ale had been agreed upon, on the 13th November, but the bilit had not been delivered, nor 
the consideretion for them paid till the 15th November, there was no complete lale until 
that time. 

A aale of bUit of exchange by a firm in Havre, drawn npon themMlvea by their age^t 
residing in New- York, after the failure of the drawees, is not fraudulent, if the fact of 
such failure was not known to the agent But the purehaser of such bills is entitled to 
relief in equity on the ground of a mistake in a material fact, and can reclaim the notes 
of thiid persons delivered to the agent as the consideration of the purchase. 

Where the notes given on the purchase of the bills have been trau^erred by the drawees 
to a third person, under a general assignment for the benefit' of creditori» and no new con- 
sideration has been advanced, the notes are subject to the same equities as they would 
have been, if they had remauked in the hands of the drawees. 

After the commencement of a suit in equity by the pnnshaser of the bills, his right to reclaim 
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the notM is not dtvef tod by a claim miuda by him agaivat the dmweee iinte an i 
ieeued against them as abeent debton. 
Hie purchaser of the bills is not bound to deliver them up, or cancel them, in order to entitle 
himself to a preliminary injunction restraining the drawees from parting with the notes. 

The facts of this case sufficiently appear in the opinion of the court. 

By the Ctmrty Edwards, J. — On the llth of December last, an or- 
der was made in this suit, that a preliminary injunction issue therein, 
and that the defendants show cause, why the said injunction should 
not be made absolute. The complainant now mores for an absolute 
injunction, and for the appointment of a receiver. The defendantci, 
Charles Bonnaff^, and De Launay and Sagory, have put in their answers, 
they being the only defendants residing in this country, and upon those 
answers and the affidavits submitted on the part of the defendants, they 
oppose the motion of the complainant. The bill seeks to restrain the 
defendants from parting with certain pronaissory notes, which are par- 
ticularly set forth, and also prays for a decree, that the said notes shall 
be delivered up and restored to the complainant, on the ground that at 
the time of the purchase of the bills of exchange by the complainant, 
the agent of the defendants, Bonnaflf^ &, Co., represented that the bills 
were good, and that Bonnaff6 & Co. were responsible, but that in fact 
the house was then insolvent, and had actually stopped payment. 

Before considering the other (Questions, which were raised upon the 
ai^ument, it becomes important to decide at what time the purchase of 
the bills of exchange was made. The complainant states in his bill, 
that the negotiations, whieh resulted in the piuohase, and also the actual 
delivery of the bills to him, and the transfer by him of the notes in 
question to the agent of Bonnaff6 & Co., all took place on the 16th No- 
vember. The defendant, Chades BonnaffS, who made the sale, alleges 
in his answer, that he drew the bills of exchange on the 13th of No- 
vember, but does not allege that they were delivered on that day, or at 
any time before the 15th, and he admits that the notes which were 
given in purchase of the bills, were transferred and delivered to him 
on the 16th. The affidavit of Mann, the bookkeeper of Charles Bon- 
naff6, also states, that the bills were drawn on the 13th, and that on 
that day an entry was made by him in the books of Bonnaff6 & Co. 
to that effect, and that he considered the sale as having been made on 
that day. But he does not state when the bills were delivered, or when 
the notes, which were given for them, were received. The facts, then, 
appear to be these : that the terms of the sale were agreed upon on the 
13th, but that neither were the bills delivered, nor was the consideration 
for them received till the I5th. The bills did not become the property 
of the complainant, nor did the notes become the property of Bonnafid 
ic Co. till that time. Of course, there was no complete sale till then. 
It is alleged in the bill of complaint, and is admitted in the answer, 
that the house of Bontiaffig & Co., at Havre, failed on the 15th Novem- 
ber, the day on which the sale of the bills of exchange, and the trans- 
fer of the notes in question, took place. The answer of Charles Bon- 
naff6 denies that he made the representations alleged by the complain- 
ant, or that he knew of the insolvency of the house^ and, as far as he 
IB concerned, rebuts the allegation of fraud, 
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The question fo be decided is, whether, under these circumstances, 
the complainant is entitled to reclaim the notes. 

As the answer of Charles Bonnaffg, which is, in that respect, respon- 
sive to the bill, denies all the allegations, on which the charge oi fraud 
is founded, the complainant is not entitled to the relief sought, on that 
ground. The agent here cannot he charged with fraud, for he was ig- 
tiorant of the insolvency of his principals ; and the principals abroad 
cannot be chareed with fraud, for they did not know of the sale, made 
by their agent here. 

But although the complainant has not made out such a case, as to 
entiUe him to an injunction on the ground of fraud, I am of opinion, 
that there are sufficient allegations m the bill which are admitted, or 
are undeiiied, by the answer or affidavits, to entitle the complainant to 
the relief which he seeks, on other grounds. And that this is one of 
those cases of a mistake of facts existing at the time of the transaction, 
which comes within the scope of the equitable cognizance of this court. 
The fact of the failure of the house of Bonnaff6 6c Co. is one of such 
a character, that if it had been known to the agent here, who sold the 
bills, it would have made the transaction fraudulent. And though it 
was not known, it made the bills worthless, at least for the purposes for 
which they were purchased, that is, for remittance abroad. There was 
a clear, though innocent mistake upon both sides, as to a material and 
essential fact, which, if it had been known to the complainant, must 
have prevented him from entering into the contract, and which, if it 
had been known by the agent, would have rendered the contract void. 
And I can hardly conceive of a case, which could present stronger 
grounds for the rescission of a contract, on the ground of mistake, than 
this. (See Story's Eq. Jur. sec. 140, et seq.) 

It appears, however, from the answer of Charles Bonnaffig, that a 
portion of the notes in question had been transferred to bona fide 
holders, for a valuable consideration, before the filing of the bill of com- 
plaint. As to those, the complainant is remediless in this suit. 

But it is coiMnded, pa the part of the defendants, that the complain- 
ant has no remedy in this suit as to the remainder of the notes, because 
on the day of IhQ filing oC tb^ bill of <K]fmpl^int in this cause, and be- 
fore the service of the preliminary injunction, the defendant, Charles 
Bonna£f^, und^r a general power of attorney, had made an assignment 
of the residue of the notes in question, to the defendants, De Launay 
and Sagory, for the benefit of the general creditors of Bonnaffg &, Go. 
The answer to this is, that under such an assignment, there having 
been no new consideration actually advanced, the notes passed subject 
to the equities of the complainant. {In re Howe^ 1 Paige, 128 ; Shir- 
ley V. The Sugar Refinery^ 2 Edw. 605 ; Lupin v. Maine, 2 Paige, 
169 ; S. C. 6 Wend. 77. 82 ; Haggerty v. Palmer, 6 Johns. Ch. R. 437.) 

It was next objected on the part of the defendants, that the complain- 
ant was not entitled to the relief sought, on the ground, that after the 
filing of his bill, he had made a claim against the defendants, Bonnaff6 
6c (>>.| under an attachment, issued against them as absent debtors, 
which claim, it is alleged in an affidavit of a clerk of the solicitor for 
the defendants, was for the same amount, as the bills sold to the com- 
iriainant. And it is also alleged, upon the belief of the person making 
tile affidavit, to be for the same claim, which is in controversy here. 
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But I do not consider such a claim as divesting the complainant of his 
remedy in this suit. The claim was made after the bill was filed, and 
was merely the pursuit of a concurrent remedy. The complainant, 
certainly, cannot have a double satisfaction. And although this suit 
might be a bar to his claim under the attachment, that claim ought not 
to be a bar to this suit. , 

Another objection which was made on the part of the defendant is, 
that the complainant has not alleged that he was the owner or holder of 
the bills of exchange at the time of filing his bill. It is true that there 
is no allegation of that kind in the bill, and that there is an allegation to 
the contrary in the answer of Charles Bonnafi'6. This would^ unques- 
tionably, be a sufficient objection to the decree sought by complainant ; 
but I do not consider it a sufficient objection to the motion, which I am 
now called upon to decide. This case is analogous to the case at law, 
where an action of trover is brought for the conversion of goods, which 
have been obtained by fraudulent pretences, and for which the defendant 
has given his own note. In that case, it is sufficient if the note is de- 
livered up to the defendant, or cancelled at the trial. ( Thurston v. Blan- 
chard, 22 Pick. R. 18.) 

An order must be entered, that the injunction* be made absolute, and 
for the appointment of a receiver of the notes received by the agent 
of BonnajSjg 6o Co., from the complainants, on the sale of the bills of 
exchange mentioned in the bill of complaint, and which have bees 
assigned to De Launay and Sagory, as stated in the answer of the de- 
fendant, Charles Bonnaff6. 



N. 18. 0ti|jerior (JTonrl. 

Before Uie Honorable THOMAS J. OAKLET, Chief Justice, and Jaetices VANPERPOEL 

andSANDFORD. 

Little v. McKbon. — June Term^ 1848. 

COMPETENCY OF ATTORNEY TO GIVE EVIDBNCB. 

An attorney is a competent witness for the party in whose behalf he is condtictin|^ a tnit So 
of a counsel lor for tlie party for whom he is adrooating a oaose. 

The objection to an attorney or counsellor appearing as a witness in such cases, rests npob his 
bias and favor towards his client It goes to his credit, not to his competency. 

The practice of attorneys and counsellors testifying for clients in suits in their charge repro- 
bated. It is an evil which will work its own cure in the less of character of those indnlgiBff 
In it. 

Certiorari (o one of the assistant judges. The suit in the court be- 
low was brought by Little against McKeon. Little appeared by David 
Evans and declared in trespass. Issue was joined^ and the cause pro- 
ceeded to trial. In the course of the trial Evans was sworn as a witness 
for Little, and being examined bj McKeou's attorney, testified that he 
was an attorney and counsellor at law, and counsel for Little in the suit 
then on trial. McKeon then objected to Evans, as being incompetent ajod 
interested in the event of the suiL The justice sustained the obiectioui 
and excluded him from testifying. Judgment was giv %ii- 

"^"nt, and Little, the plaintifl', removed it to this conrt. 
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D. Evans^ for the plaintiff in error, cited Phillips v. Bridge^ II Mass. 
242. Reidr. Colcock, I Nott & MoCord, 692. Newman r. Bradley^ 1 
Dallas, 241. MUes v. O'Hara, 1 Serg. & Rawie, 32. Boulden v. Heielf 
17 ibid. 312. Slocum v. Newbt/, 1 Marphy, 443. 

L, F. Therassfmy for defendant in error, cited Stones v. Byron^ 1 B. 
G. R. 248. S. C. nomine Slime y. Bacan^ 1 1 Lond. Jur. R. 44, and 1 
Penn. Law Joum. (N. S.) 429. Dunn v. Packwood, 1 B. C. R. 312, 
S. C. 11 Lond. Jur. R. 245, and 1 Penn. L. J. (N. S.) 431. Also the 
work last cited at page 406. 

By the Court — Sandford, J. — The recent cases to which we were 
referred, in which the English Bail Court decided that an attorney could 
not be beard as a witness in a cause in which he acted as counsel on 
the trial, came under our observation last summer, and we were soon 
after pressed at nisi prius to exclude attorneys from being witnesses on 
the authority of those decisions. The chiet justice and myself, acting 
without consultation or comparison of views, severally held the objec- 
tion to be untenable. We have now, with the aid of our brother Van- 
derpoel, fully considered the question, and we entertain no doubt but that 
the attorney, in such a case, is a competent witness. There is an able 
and interesting article on the subject in the July number of the Penn- 
sylvania Law Journal for 1847, (1 Penn. Law J., N. S. 405;) in which 
the exclusion of the attorney is vindicated on the sround of public policy. 
The degradation of the character of the bar, and the probable injury to 
the course of truth and justice, in some cases, by means of attorneys and 
counsellors testifying in the suits which they are conducting, are strongly 
portrayed by the author ; and we are prefMired to concur with him in 
many of his arguments and anticipations. But when we test the ob- 
jection to the attorney by any established principle in the law of evi- 
dence, we find no good ground for rejecting him. Thus he is not 
interested in the event of the suit. There are many cases, doubtless, 
in which the compensation of such attorneys is, by agreement, to de- 
pend upon the result ; and in those there is a direct interest which ex- 
cludes the attomeyi as it would exclude any one who had bought a con- 
tingent share of the matter in controversy. 

There is no reason for excluding the attorney on the ground of privi- 
lege or of confidence, as between him and the adverse party. This 
argument is especially aimed at the proof of admissions made by such 
party to the opposite attorney. There is certainly much less danger of 
a part3r's admitting away his rights to a hostile attorney, than there is of 
his making statements to an intimate friend which may be prejudicial 
to his cause. But the friend may always be compelled to disclose the 
most confidential statements. Moreover, testimony of an attorney of 
such admissions, made to him by the opposite party, affecting a really 
doubtful or litigated point, are always regarded with extreme suspicion 
and distrust by both courts and juries. It suffices, however, as to this 
argument, to repeat, that no privilege or confidence exists in the commu- 
nications between an attorney and the adverse party, growing out of the 
character or situation of the former, as an attorney. 

As to the ground of public policy, it does not appear to us so cogent 
as to warrant the introduction of a new exception in the law of evi- 
dence. 
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Aside from its bearing upon the bar itself, it is no strong than it is in 
many cases of bias and partiality arising from social relations aadJhimly 
ties, which are of daily occurrence among witnesses. In all sticfa casotf, 
the position of the witness, and his connection with the party calling- 
him, open to the consideration of the jury in weighing his testimony, 
and we believe these circumstances usually receive all the considetatiaii 
to which they are entitled. 

As to the effect of this practice upon the character of the bar, we think 
the evil will work its own cure. Attorneys, as well as counsellors, of 
standing and character, will never, except in extreme cases, present 
themselves before a jury, as witnesses in their own causes on liti- 
gated questions, and in such cases only, because of some unforeseen 
necessity. These gentlemen of the bar, who habitually suffer them- 
selves to be used as witnesses for their clients, soon become marked, 
both by their associates and the courts, and forfeit in character more 
than will ever be compensated to them by success in such client's con- 
troversies. 

Our opinion as to the competency of the attorney in general, is sus- 
tained by the authority in this country, so far as they have spoken on 
the subject. Most of them are to be found in Cowen and Hill's Notes 
to Philips' Ev. 95. 97. 110. 111. 1628. The Supreme Court assumed 
the law to be so in Chaffee v. TAomo^, 7 Cow. 358, and in Jones y. 
Savage^ 6 Wend. 658. (See to the same effect, Phillipe ▼. Bridge^ 11 
Mass. 242. Slocum v. Newby^ 1 Murphy (N. C.) 423.) Oeisse v. 
Dobson, 3 Whart. 34. 

There is a further reason why the decision of the court below rejec- 
ting Evans was erroneous. Neither attorneys or counsellors are re- 
cognized or known as such, in justices' courts. Evans was there merely 
as the agent of the plaintiff below, and the character of his agency was 
not affected by the fact that he was an attorney and counsellor at law. 
Any person not a lawyer could have advocated the plaintiff's cause in 
that court, and the objection to him would have been equally valid on 
the score of public policy, so far as that argument is applicable to in- 
ferior courts. The cases in the bail court, (Stone v. Bacon, and Dunn 
r. Packwood,) are scarcely an authority for the ruling below, because in 
the sheriff's courts, in England, attorneys, oj «t<ciA, are recognized and 
entitled to certain small fees ; while there are no attorneys' fees, nor 
any thing equivalent, allowed in our justices' courts. 

The judgment below must be reversed for this error. We are asked 
to exonerate the defendant from costs, because the point is new ; but this 
we cannot do. If it were new, which we do not think, it was erro- 
neous, and was used to defeat the plaintiff, and the correction of the 
error should not be at his expense. 

Judgment reversed. 
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ENGLISH CASES. 
In Chanters. 

Before SIR JAMES WI6RAM, Vice ChaneeUor. 

Smith v. Fox.— /an. 21 and 26, 1848. 

STATUTE OP LIMITATIONS — DEMURRER ON GROUND OF TO BILL OF 
DISCOTERT IN AID OF AN ACTION. 

Denramr to a bUI of diseoTery in aid of an action upon the case fbr negli^vnce alloiredi on 
the ground that the action was barred by lapoe of time. 

On demurrer to a bill of discovery in aid of an action upon the case fbr negl^enoe,— Heldy 
upon the authority of Howell v. Young, (5 B. Sl C. 259,) that the statute of limitations be- 
gan to run, not from the time when the damage resulted from the act of negUgencoi but from 
the time when that act took place. 

In 1829, the plaintiff retained and employed the defendant Fox, and 
his partner, Southam, as his solicitors, and they undertook to act as such 
solicitors, and in that character to give notice to CadwaUader, the mort* 
gagor of property of which the plaintiff was mortgagee, that the plain* 
tiff intended to determine the mortgage, the mortgagendeed requiring 
him to give notice before proceeding to a sale of the mortgaged premi«' 
ses. The notice was accordingly served on the 29th June, 1829, and 
the property was afterwards sold. Oadwallader died in October, 1838; 
and in 1837 a suit was institute by his executors against the plaintiff 
and others, with respect to a portion of the property, complaining of the 
insufficiency of the above notice, and claiming a right to redeem. At 
the hearing of the cause, in January, 1841, a decree was made for tak* 
ing the accounts and giving the plaintiffs in that suit a right to redeem, 
the court determining thereby in effect that the notice given by Fox and 
Southam in June, 1829, was insufficient. In March, 1844, a report was 
made, finding the state of the accounts, and shortly afterwards the plain* 
tiff paid what was found due from him« The plaintiff alleged that he 
had sustailied a loss of 20001. in consequence of those proceedings, and 
that this loss had been occasioned by the culpable neglect of the defen- 
dants in giving an insufficient notice. In November, 1846, the plaintiff 
brought an action upon the case for negligence against Fox and Sou* 
tbam, and then filed the present bill against them, stating the facts aboyd 
mentioned, and praying a discovery in aid of the action. After the bill 
was filed, Southam died, and Fox alone demurred to the bill. The 
cause now came on to be heard upon the demurrer. 

Roli and Archibald JSmithj for the demurrer.— It is now considered 
clear, that the statute of limitations, or objections in analogy to it on the 
ground of laches, may be taken advantage of by way of demurrer to a 
bill praying relief. If the plaintiff has any ground of exception to 
prevent the bar, or the presumption arising from length of time, then 
the bill should state it, and it would not be demurrable. (Belt's note 
to Lord De Laraine v. Brovm, 3 Bro. C. C. 632. Beckford v. Close, 4 
Yes. 476. Foster v. Hodgson, 19 Ves. 180. Bampton v. BirchaU, 6 

VOL. VI. 81 
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Beav. 67.) And the same rule will apply where the bill is for discovery 
in aid of an action. In Baillie v. Sibbald, (15 Yes. 186,) it was con- 
tended in argument, that a plea of what would be a bar to an action is 
not a good plea to a bill of discovery in aid of an action, and Hindman 
T. Taylor^ (1 Bro. C. C. 7,) was cited ; but Lord Eldon did not decide 
upon that ground, but upon the ground that the letters were an acknow- 
l^gment of the debt. Lord Eldon, therefore, considered that the 
question, whether a defence to the action could be pleaded to the bill of 
discovery, was still undecided. And in Scott v. Braadwood^ (2 Coll. C. C. 
436,) Vice-Chancellor Knight Bruce makes the following observation : 
"I can conceive cases on which, to a bill of discovery filed by a 

Slaintiff at law in aid of an action brought by him against the defen- 
ant, it would not be a good plea to allege matter of sufficient legal 
defence to the action ; but I am satisfied that there may be cases in 
which, to a bill of that kind, it may be a good plea to allege matter of 
sufficient legal defence to the action." The cases upon this point are all 
cases of pleas ; but if the rule will hold for a plea, it will hold also in 
the case of a demurrer, where the fact which has commonly been intro- 
duced by the plea appears upon the face of the bill. Thomas v. T^fer, 
(3 You. &, C, Exch. Cas., 261.) That being so, the present bill is 
clearly open to demurrer, for the statute runs from the time when the 
act of negligence was committed, and not from the time when the dam- 
age was sustained. In an action of assumpsit, the statute of limitations 
begins to run, not from the time when damage results from the breach of 
promise, but from the time when the breach of promise takes place. 
The case of Short v. McCarthy^ (8 B. &, A. 626,)- is an authority in 
point. There the declaration in assumpsit stated as a breach of the 
promise that the defendant did not diligently and sufficiently make a 
search at the Bank of England to ascertain whether certain stock was 
standing in the name of certain persons, the defendant having been em- 
ployed as attorney so to do. The omission to search took place more 
than six years before action brought, although it was not discovered by 
the plaintifi* till within the six years. The statute of limitations having 
been pleaded, it was held, that, upon this form of declaration, the plain- 
tiff was not entitled to recover, on the ground that the cause of action 
accrued at the time of the breach of duty or promise by the defendant, 
and not at the time of its discovery by the plaintiff; and that the statute 
began to run from the time when the defendant ought to have made the 
search, which it was his duty to do. In BoweU v. Youngs (5 B. ic C. 
266,) which was an action on the case, founded on a breach of duty in 
the defendant, in the character of attorney for the plaintiff, for taking an 
insufficient security, the security was taken more than six years before 
action brought ; but the insufficiency of the security was not discovered 
till within the six years. In that case, Bayley, J., after referring to the 
case of Short v. McCarthy^ goes on to say, '* It appears to me that 
there is not any substantial distinction between an action of assumpsit 
founded upon a promise which the law implies, that a party will do 
that which he is legally liable to perform, and an action on the case, 
which is founded expressly upon a breach of duty. Whatever be the 
form of action, the breach of duty is substantially the cause of action. 
That being so, the cause of action accrued at the time when the defen- 
dant in this case took the bad and insufficient security ; that was more 
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than six years before the commencement of the action, which is, conse- 
quently, barred by the statute of limitations^ The rule for a niew trial 
must, therefore, be discharged." In the same case, Holroyd, J., said, "I 
am of opinion that the statute of limitations is a complete bar to this ac- 
tion. The cause of action is the misconduct or negligence of the attor- 
ney. The statute of limitations is a bar to the original cause of action; 
and to all the consequential damages resulting from it, unless, indeed, 
it can be shown that those damages, or any part of them, constitute a 
new cause of action which accrued within six years. I think it makes 
no difference in this respect whether the plaintiff elects to bring an ac- 
tion of assumpsit, founded upon a breach of promise, or a special action 
on the case, founded on a breach of duty. The breach of promise or 
of duty took place as soon as the defendant took an insufficient security. 
Whether the plaintiff, therefore, elect to sue in one form of action or 
another, the cause of action, which in either form is substantially the 
same, accrued at the same moment of time. The breach of duty, 
therefore, constituting a cause of action, it follows that the statute of 
limitations is a bar to this action, unless the special damage alleged in 
the declaration constitute a new cause of action." His Lordship then 
cited the cases of Fetter v. Bealj (1 Salk. 11,) and Crt/Zon v. Badding- 
toHj (1 R. & M. 161,) as authorities, showing that the subsequent special 
damage alleged in the case before him, did not constitute any fresh 
ground of action, but that it was merely the measure of the damage which 
resulted from the original cause of action, and held, that the cause of 
action did not, therefore, accrue within six years, and, consequently, that 
the rule should be discharged. We submit, upon those authorities, that, 
in the present case, the cause of action arose in June, 1829, when the 
breach of duty by serving an insufficient notice, was committed, and 
that, as the statute began to run from that time, the demurrer must be 
allowed. 

RomUlf/ and Shebbeare^ for the bill.— There is no authority for say* 
ing that a demurrer such as this can be put into a bill of discovery. 
This court cannot generally stop the legal remedy. It is a question, 
whether Lord Thurlow wiEis not right in saying (see Hindmanv. 7\iy- 
for, 2 Bro. C. C. 7.) that the whole is a matter of law. The state of the 
proceedings, to which the discovery is to be applied, is the state at law 
and the state in equity. The effect of allowing the demurrer will be 
to withdraw the subject from the court of law. There are strong 
grounds for insisting that the plea of a legal bar is not admissible to a 
bill of discovery {Leigh v. Leigh^ 1 Sim. 349) ; and there is no case 
of a demurrer to a bill of discovery in aid of proceedings at law, on the 
ground of the statute of limitations. If, however, the court should be 
of opinion, that a demurrer is proper in point of form, then, we submit, 
that the cause of action did not arise till 1841, when the damage con- 
sequential upon the insufficiency of the notice arose. In assumpsit, the 
statute of limitations runs from the time of the breach of promise, for 
that constitutes the cause of action {Baitlj/ v. Faulkner, 3 B. &- C. 5^88 ; 
Short V. McArihur, id. 626 ; Tanner v. Smart, 6 B. & C. 604) ; but in 
a special action on the case, the wrongful act done and the damage ac- 
cruing therefrom, constitute the cause of action. The cause of action 
is not complete until the damage ensues. It is otherwise in trespass, 
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where the cause of action accrues immediately on the wrongful aot 
done ; and if there be any special damage ensuing from it, it merely is 
the measure of damages {Fetter v. Beat, Salk. 11). This distinction 
is illustrated in Scott v. Shepherd, (Sir W. Black. 894 ; Smith's Lead- 
ing Cases, 210,) by Blackstone, J., who puts this case, " If I throw a log 
of timber into the highway, (which is an unlawful act,) and another 
man tumbles over it and is hurt, an action on the case only lies, it being 
a consequential damage ; but if, in throwing it, I hit another man, he 
may bring trespass, because it is an immediate wrong." In this case, 
it is the consequential damage ascertained by the decree of 1841, which 
makes the cause of action complete ; and we submit, that it did not 
^rise till payment of the money in 1844. The case of Howell v. Young- 
is the only one not in our favor upon this point ; and that case has been 
held not to be law, at least to the full extent to which it goes ; and it 
has not been followed in other cases (2 Saund., by Williams, n. 63, E.). 
How can an action be brought till the damage arises ? Suppose a man 
should do a wrongful act, and no damage should ensue for ten years ; 
or suppose a solicitor should misconduct proceedings fn the master's 
office, and the cause remains there for ten years, can it be contended 
that the person injure(^ or the client, would in those cases have no ich 
xnedy? [They cited also Blair v. Bromley^ (5 Hare, 642; S. C, 11 
Jut, 115) ; Bree v. HoUech, (Doug. 664) ; liglis v. Haigh, (8 Mee. & 
W. 769; 9Dowl.P.C.817)0 

A. Smith, in reply. — The principles acted upon by Lord Thurlow in 
Hindman v. Taylor, are no longer recognised. ( Gart v. OsbaUistan^ 
1 Russ, 168 ; Mendizabel v. Machado, 1 Sim. 68 ; Robertson v. X^tifr- 
iocic, 4 Sim. 161 ; Wigram's Points in the Law of Discovery, 2d edit*, 
p, 43^ and the cases there collected.) There is no doubt that a legal bar 
to an action at law may be set up by plea or demurrer in equity in bar 
to a bill of discovery in aid of such action. That being so, it is sub- 
mitted that the present case is governed by Howell v. Young, which is 
siUil an authority in courts of law. 

Sir James Wigram, Y. C. — Two questions were argued upon the 
hearing upon the demurrer in this case : one whether the statute qf 
limitatations, according to the dates appearing upon the face of the bill| 
is a bar to the action ; the other whether, if the first question be an- 
swered in the plaintiff's favor, the bill has stated a case entitling the 
plaintiff to relief. Whatever question might at one time have existed 
upon the ppint, it is now clear that the question, whether the statute of 
limitations is a bar or not to the relief sought by the bill, may be raised 
by demurrer. There is no question but that is the law where relief is 
sought in equity, and I apprehend that it is the same where relief is 
sought at law. It is immaterial with a view to this question, whether 
the relief be sought in equity or at law ; the point to be determined in 
both cases being simply, whether the party is entitled to discovery or 
not. So also whatever question there might at one time have been 
i)poa the reasoning of Lord Thurlow in Hindman v. Taylor, as to the 
point raised by demurrer being the very point to be tried by the action, 
it is now settled that a party applying to this court for discovery in aid 
of an action in which the defendant may, by plea or demurrer, show 
that the plaintiff is not entitled to relief, may file a plea or demurrer to 
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tb^bill. That is so where relief in equity is sought, and I apprehend 
the same will prevail where relief sought is at law. Justice requires 
this ; and the unreputed observations of the present lord chancellor ia 
Bardman v. Ellames upon the case of Hindman v. Tat/lor, satisfy 
me that this is the rule, in his opinion as well as in that of other judges, 
though they have not expressly overruled the case. The first question, 
then is, whether the detendaut is barred by the statute of limitations. 
The answer to this depends upon the question, when the cause of action 
arose. If it arose when the act of negligence occurred, the statute is a 
bar, but not so if the cause of action did not arise till the plaintiff sus- 
tained the injury. According to the case of Howell v. Younff the cause 
of action arose not later than June, 1829, when the insufficient notice 
was given ; and since the argument I have endeavored to ascertain, 
whether that case is considered to be law in Westminster Hall. 1 find 
it is so, and the demurrer, therefore, must be allowed. 



EoUb Court 

Before the Right Honorable Lord LANGDALE, Marter of the RoOi. 
Clark v. Freeman. — 3lst Jan.j 1848. 

aUACK MEDICINES — PfiTSICIAN. 

The ocKut refoBod to interfen to preyent a Tendor of a quack medicine from adveiUniif 
floch medicine in mich manner as to indace the pnblic to believe it waa sanctioned by 
the plainliff, a physician of eminence, and sold by the defendant as his agent The 
injuiy being, in the opinion of the coart, one rather of defamation than of injory to 
property ; and it being incumbent on the plaintiff to establish at law the defttmaiory 
ehai«Bt«r of the adveitisements, before he applied for the interferenoe of thia eonit 

Tbi8 was an ex parte motion on behalf of the plaintiff, Sir James Clark, 
M. D., physician in ordinary to the queen, for an injunction to restrain 
the defenaant from vending certain pills, in such manner as to induce 
the public to believe they were the plaintiff's. The affidavit in support 
of the motion, and which was an echo of the i)ill, stated, that the plain- 
tiff bad, for several years past, practised in London as a doctor of medi* 
cine, and had derived from such his practice a considerable professional 
income ; that he bad devoted especial attention to the treatment of con- 
sumptive diseases, and had written and published a work, " A Treatise 
on Pulmonary Consumption and Scrofulous Diseases," and also a work 
"On the Sanative Influence of Climate;" such last-named work also 
treating largely on the disorders popularly denominated ''consumption," 
which work had obtained extensive circulation ; and plaintiff believed 
that he was well known to the medical profession ana to the public in 
general, as a physician peculiarly conversant with consumptive com- 
plaints. That one considerable portion of his pri^ctice had for some 
time been in the treatment of patients afflicted with consumptive and 
analogous diseases, and that a corresponding portion of his professional 
income had arisen from that source. That one Richard Freeman, of 
No. 6, Clayton Place, Kennington Road, in the coimty of Surrey, who 
carried on, what the plaintiff understood and believed to be, a considfur- 
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able business as a chemist and druggist, had recently been olBferinf for 
sale, and advertising extensively certain pills, which he called ^' Sir J. 
Clark's Consumption Pills." That an advertisement was printed and 
published in the Examiner, (which was a weekly paper of extensive 
circulation, published in London,) of the 9lh of January, 1848, which 
the plaintiff believed to have been inserted in that paper by said Richard 
Freeman, and which was as follows : " By her Majesty, the Queen's 
permission. Sir J. Clark's Consumption Pills, a certain cure for con- 
sumption, and an unfailing remedy for coushs, asthma, difficulty of 
breathing, &.c. In the long list of maladies wnich afflict mankind, none 
can be regarded with more terror than consumption ; so stealthy is it in 
its approach, and so insidious and fatal in its effects, that many who 
imagine themselves merely laboring under a temporary cough or short- 
ness of breathing, are already within the grasp of this powerful enemy, 
whose terrible inflictions have rendered desolate so many thousands of 
happy homes, and blighted the hopes of so many anxious and doting 
parents. When we reflect on the prevalence of pulmonary consump- 
tion, and the fatal determination which, in almost every instance, fol- 
lows, under the ordinary mode of treatment, we cannot but regard this 
discovery as an invaluable boon to society, for averting so deadly a 
scourge. Such is the unfailing nature of the medicine now offered to 
the public, that numbers who have been pronounced past recovery, are 
now in the enjoyment of perfect health, and can scarcely imagine that 
at one time they were suffering from that hitherto fatal diseases- 
consumption. Agent, Mr. R. Freeman, Kennington Road, and to be 
had of any medicine vendor, 2s. 9d." That after the words, '' By her 
Majesty the dueen's permission," there followed in the advertisement, 
as printed in the said Examiner newspaper, an eneraving representing 
the royal arms. That the plaintiff had been intormed and believed 
that the said R. Freeman had expressly admitted that the foregoing ad- 
vertisement was inserted by him, the said R. Freeman, in the said Ex- 
aminer newspaper, of the 9th January, 1848. That other advertise- 
ments to the same effect as the foregoing, but in one of which at least 
the said pills were described as "Sir James Clark's Pills," had, as plain- 
tiff believed, been recently inserted in other journals and periodicals, 
and extensively published and distributed. That he believed all such 
advertisements to have been so inserted, published and distributed by, 
or by the order of the said Richard Freeman. That advertisements 
had also been printed and circulated by way of handbills, which pur- 
ported to relate to the same medicine as that already set out, and which 
said bills plaintiff believed to have been printed and circulated, or by 
the order of the said Richard Freeman, and that such handbills were 
headed with the words, " By her Majesty the Queen's permission," and 
that there then followed an engraving of the royal arms and the fol- 
lowing title, " Sir J. Clark's Consumption Pills ;" and that such hand* 
bills, after giving certain directions as to the taking of the pills and to 
the treatment of the person using them, concluded as follows : '* These 
pills are not a mere cough medicine : they produce an entire change in 
the constitution, and completely eradicate pulmonary consumption, 
bronchitis, and asthma. Where consumption has already destroyed a 
great portion of the lungs, they cannot, of course, replace, but they will 
effectually stop the disease and will cause the part diseased to become 
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healed, and a person can live with one lung, or even half a one, to as 
great an age as an individual with perfect lungs. Sold wholesale, 
Agent, Mr. Richard Freeman, 6 Clayton Place, Kennington Road, Lon- 
don, and may be had of any patent medicine dealer in the kingdom. 
Price 2s. 9d. a box, duty included." That he believed the said Richard 
Freeman to be in fact the person on whose behalf and for whose profit 
the said medicine was sold, and not an agent for any other person 
whatsoever, and that his only reason for calling himself agent in the 
above advertisement was that of creating a belief that he was the 
wholesale agent appointed for the sale thereof, by the person described 
in the advertisement as Sir J. Clarke or Sir James Clarke. And plaintiff 
believed and had no doubt, that the said advertisements were intended to 
create a belief that the sale of the said medicine was made on plaintiff's 
behalf, cfr at any rate with plaintiff's authority, sanction, and concurrence ; 
and plaintiff believed and had no doubt that the heading ^'By her Majesty 
the Queen's permission," and the introduction of a representation of 
the royaf arms, were intended to be understood as referring to the po- 
sition held by the plaintiff as physician in ordinary to her majesty. And • 
the plaintiff believed, after making inquiries for the purpose of ascer- 
taining the fact, that no person of the name of Sir J. Clarke was now, 
or had for many years, (if ever) been in practice in England, or known 
in England as a medical man ; and he believed and had no doubt that 
the words "Sir J. Clarke" in the said advertisements were, notwithstand- 
ing the addition of an " e" to plaintiffs name, intended to represent to the 
public, and were understood by very many persons, as asserting that the • 
pills advertised were the plaintiff's. That the plaintiff had recently re^ 
ceived letters from persons in the country referring to these advertisements, 
and asking information as to the use of the said pills, or complainingof the 
ill effects arising therefrom ; and plaintiff believed and had no doubt that 
the advertisements in question had, in fact, not only been extensively cir^ ' 
culated, but had produced on many readers an impression that the pills 
were or might have been prepared or sold on the plaintiff's behalf, or at - 
least with his sanction. That he had never, in any manner, directly or • 
indirectly, sanctioned the sale of said pills, or employed said Richard 
Freeman, or any other person, to sell them on his behalf, or authorized 
the use of his name, as having prepared, or prescribed, or recommended, 
those or any similar pills, nor was the said Richard Freeman in any 
manner known to the plaintiff, nor had the plaintiff, to his knowledge or 
belief, ever had any communication of any sort with him. And that, in * 
fact, those advertisements were published without any authority or sanc- 
tion, direct or indirect, from the plaintiff. That the general professional 
name of plaintiff depended on the estimation of the plaintiff's skill and 
practice, and general and professional character which might be enter- 
tained by the public in genera], but more especially by the surgeons, 
general practitioners, and apothecaries of the metropolis, on whom it ' 
frequently devolves to suggest what physician shall be employed in criti- ' 
cal cases. That the statements contained in the advertisements, and es- 
pecially in the said handbill-advertisement, with regard to the effects of 
the pills in question, were such as no person conversant with the treat- 
ment of consumptive diseases would venture to use, with regard to any * 
medicine Whatsoever, and would lead any competent person to the con- 
closioD that a physician, issuing or sanctioning those advertisements, 
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must be unworthy of confidence in his profession. That he hadcaiised 
to be analyzed some (tf the pills so sold by the said Richard Freeman as 
" Sir J. Clarke's Consumption Pills," and that it appeared by the result 
of such analysis (which the plaintiff believed to be correct) that those 
pills contained mercury and antimony, which were medicines of a rery 
powerful nature. That in his deliberate opinion, the indiscriminate use 
of the said pills would, in a great number of consumptive cases, be highly 
injurious. That, although the quantities of mercury and antimony con- 
tained in the said pills, singly considered, were not great, so far as the. 
analysis exhibited them, yet that it happened in almost every case, and 
attnost necessarily in the composition of similar medicines, for sale in 
large quantities, that the ingredients were unequally distributed, there 
being more of a specific ingredient in one pill and less in another, as 
chance might direct ; and that, in the present case, if there happened to 
be an excess in particular pills of mercury and antimony, the conse- 
quences (suppose these pills to be used according to the said |Lichard 
Freeman's printed directions,) might in many cases be very injurious. 
The notice of motion was, in the terms of the prayer of the bill, that 
defendant, his servants, workmen and agents, might be restrained from 
selling or exposing to sale, or procuring to be sold, any pills or other 
medicine described as, or purporting to be the plaintiff's, and from pub- 
lishing or circulating, or causing to be published or circulated, adver- 
tisements or hand-bills so contrived or expressed as to represent that any 
medicine sold, or proposed to be sold, by the defendant, was so sold by 
him as the agent, or on behalf, for, under the sanction or approbation, or 
with the authority of the plaintiff. 

Turner and Wiekens^ in support of the motion, contended, that this 
was a proper case for the interference of the court. The rule was, that 
where damages might be recovered by the plaintiff in an action at law, 
the court would interfere on his behalf by injunction. Here consider- 
able injury might be done to the plaintiff in his profession, if the de- 
fendant was allowed to make such a use of his name. If it was the case 
of an apothecary, no doubt the court would interfere. Although Sir 
James Clark did not sell pills, yet be sold directions for making them, 
in the shape of prescriptions. 

ThA Master of thb Rolls. — ^If you think that you can find any 
cases warranting this application, I will delay my decision. At present 
my impression is, that it cannot be granted. But 1 will tell you my 
own view, which will not preclude you from mentioning it again. My 
notion of the case is, that the court can interfere in cases of mischief 
being done to parties ; that the misuse of the name of another, with the 
fraudulent intention of imputing to that other something which the party 
has not done, and with respect to which it would diminish his profits — 
the court, in such a case, usually interferes. It will also interfere in re- 
spect to legal rights, requiring, however, the party to establish his legal 
right first. This is an application to have the injunction first. Now, sup- 
posing the inference from this publication to be, what I am very much in- 
clined to think it ought to be considered, an attempt to impute to a gentle- 
man like Sir James Clark, in bis high position and distinguish^ station, 
his having vended quack medicines^ no doubt such an imputation woula 



THE NEW-YORK LEGAL OBSERVEIL 249 

In the Queen*! Bench. — SimpMon v. Margiteon and another. 

be a serious injury to bim in the way of slander. It is also, in commoa 
with roost other things of the same kind, an injury to the public, who 
are induced to adopt, as a remedy, medicine which may be in the high- 
est degree prejudicial. I conceive that the offence is in the nature of a 
public offence, and also of defamation. Now, if this court had juris- 
diction in cases of this kind to interfere, I confess that, in my mind, 
enough here does appear for such interference, if I heard the statement 
correctly. But you must first establish at law, that this is a case of 
defamation. It isnot because the judge sitting here may think it so, that, 
therefore, it can be made out at law. If it was made out that an injury 
was done to a man's property, to a man's means of subsistence and gain- 
ing a livelihood, I will not say that in such a case the court would not 
interfere. But I do not go along with the notion, or believe that a phy- 
sician, eminent as the plaintiff is, illustrious, and an honor to any coun- 
try, has been seriously injured in his reputation by any such false defa- 
mation as this. It is one of the taxes which persons in his eminent 
station, by the very eminence they have acquired in the world, have to 
pay. Other persons avail themselves of their reputation for the purpose 
of making fortunes — that continually happens. I am afraid I cannot 
grant this injunction. I cannot liken this case to that of Day v. Martin^ 
where a man falsely assumed the name, or truly used the name with a 
fraudulent intent, to make his own goods pass of as the goods of an- 
other, to the prejudice of that other's making profit. This the eourt 
would not allow. Its jurisdiction in that respect is well established. I 
do not preclude you from making another application. 

Turner subsequently mentioned the case of Lord Byron v. Johns- 
ton, (2 Meriv. 29,) where an injunction was granted to restrain a pub- 
lisher from publishing a work of poems as Lord Byron's, which were 
not his, and drew an analogy between that case and the present one. 
His lordship distinguished the cases, observing that if Sir James Clark 
was in the habit of making pills as Lord Byrou was poems, the case 
might apply. 

^BBsass^ssssssssssssssssssssssss^asssssssssssssssss^asBBasssaBMS^^ 

3n tl)t aHuutCs 3vxti). 

Before the Right Honorable THOMAS LORD DENMAN, Chief Jostic*, and th« rM( 

of the Juaticea. 

[Sittings in Banco in Michaelmas Term.] 
Simpson v. Margitson and another. — 26^A Abv., 1847. 

** Months" denote at law lunar months, nnleas there is admissible evidence of an intention 
in the parties using the word to denote calendar months. 

It is a question for the judge whether the context or the sorronnding cironrastances at the 
time the iustrument was made show that calendar months were intended ; but evidenoe 
that by the usage of a particular trade, business, or place, calendar months were inUndedi 
is for the jury. 

Id an action by an auctioneer on a contract for payment of commission upon the sale of 
an estate, if the sale should be within two month* after an auction :-— Held, that oti- 
dence of the conduct of the parties to the contract would not alone withdraw the con« 
Btruetion of the word " months" from the judge ; but that evidence of the word '■months,'* 
meaning in the trade of auctioneers calendar months, was to be left to the jury, 

VOL. VI. 32 
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Assumpsit for work and labor, money paid, and upon an account 
stated. Plea, except as to £226 6«., parcel, &c., non assumpserent, 
and as to £225 55. payment into court. On the trial, before Wightman, 
J., at the London sittings after Trinity Term, in 1846, it appeared that 
the action was brought by the plaintiff, who was an auctioneer in Ijon- 
don, to recover the sum of £200, as commission on the sale of an es- 
tate, in Norfolk, which he was employed to sell by the defendants as 
devisees in trust. A correspondence between the plaintiff and the de- 
fendant Margitson wiis put in evidence. The plaintiff relied on the 
following letter, as containing the terms of his employment : 

^^ Bungay, May I, 1845. 
" Dear Sir, — I have no opportunity of consulting my co-executors, as 
they are all absent, but I do not think we should be justified in allowing 
the deposit being paid into any hands but our own. We are trustees and 
executors, and are accountable to other parties for it, and I certainly can- 
not allow it to be paid to any one but ourselves. I also think that the 
stipulation made by you as to your commission at the expiration of two 
months, in the event of a sale to a person previously in treaty with yoii, 
may lead to some difference, I therefore decidedly object to it ; and that 
there may be no mistake, the terms upon which the North Cove Estate is 
offered to you are, £1 per cent, on the purchase money, that to include 
every expense, and to be paid, if sold by auction, or within two months af- 
ter ; 10s. per cent, if not sold at auction or within two months after, upon 
reserved price. Deposit to be paid to the executors. I am not disposed to 
deviate from these terms, and I cannot but think them very liberal ones. 

" I am, dear Sir, &c., 

" J. T. BlARaiTsow." 
« W. U. Simpson, Esq." 

An auctioneer was called to prove that the word " months" had a 
peculiar signification in his trade, and meant " calendar months ;" but 
upon objection being taken, the evidence was withdrawn. On behalf 
oi the defendants it was contended, that the question whether " month" 
meant "lunar month" or "calendar month," was for the judge, not for 
the jury. The conditions of sale were then put in. The following 
was the fourth condition : " The vendors at their own expense shall 
deliver to the purchaser abstracts of title, and the purchaser shall with- 
in one calendar month from the delivery thereof, send to the vendors or 
their solicitors a statement in writing of the objections (if any) to the 
title, and in default of so doin^ shall be considered as having accepted 
the same ; and in case any objection shall be taken to the title of the 
estate, it shall be in the power of the vendors to annul the sale there- 
of, and to return the deposit money to the purchaser in full satisfaction 
of all damages, costs, and charges which such purchaser may sustain." 
The auction took place on the 6th August, but there was no sale, and 
the defendants sold the property on the 2d October, which was over 
two lunar months from the date of the auction, and within two calendar 
months, inasmuch as the two lunar months expired on the 1st October. 
The money paid into court being 10s. per cent., was calculated upon 
the hypothesis that " months" meant " lunar months." The learned 
judge left to the jury the question whether lunar or calendar mouths 
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were intended by the contract ; the jury found that calendar months 
were intended, and the learned judge directed a verdict for the plaintiff 
for £200, reserving leave to move to enter a verdict for the defendants. 
In the following Michaelmas Term (Nov. 4), 

Watson obtained a rule nisi accordingly, or for a new trial ; against 
which, in Michaelmas Term, 1847, 

Byles^ Serjt., and Unthank, showed cause. — First, the meaning of * 
the words in a written instrument, which have acquired in particular 
trades a known technical or peculiar signification, is to be fixed by re* 
ference to common parlance, not by law. {Smiih v. WUson^ 3 B. & 
Adol. 728 ; Hutchison v. Bowker, 5 Mee. & W. 536, 642 ; JoUp v. 
Younff, 1 Esp. 186.) [They also cited Com. Dig. " Ann." B. Co. 
Litt. 135 b. ; 2 Bl. Com. 141.] It is, therefore, a question of fact, not 
of law, and in this case the jury might reasonably find that the word 
"months" in the letter containing the contract meant "calendar months." 
In the conditions of sale the party has given an interpretation of his 
meaning, and that is admissible, though in a written instrument. Se- 
condly, if the meaning of the word is a question of law, the word 
"months" imports "calendar months." In mercantile contracts, a 
month is a calendar month. (Littledale, J., in Reg v. Chawton^ 1 Q. 

B. Rep. 247; 6 Jiir. 245; Webb v. Fairmaner, 3 Mee. & W. 473; 
Titus V. The Lady Preston, 1 Str. 652.) The authority of Jocelyn 
V. Hawkins^ (1 Str. 446,) is shaken by Cockell v. Crray, (3 B. & B. 
186 ; 6 B. Moo. 483.) [Coleridge, J. — Can this be considered a mer- 
cantile instrument.] to sell by public auction is a mercantile transac- 
tion, and a contract for work and labor to be paid for at a certain rate 
is a mercantile contract. [They cited Hipwell v. Knight, (1 Y. & C* 
401, 419 ; 1 Sugd. Fend. & Purch. 283, 11th edit.)] In statutes the 
word " month" is to be construed according to the subject matter, much 
more in contracts. [They cited Catesby^s case, 6 Co. 61 ; 4 Mod. 183; 
S. C, The Bishop of Peterborough v. Catesby, (Cro. Jac. 166,) on 
Stat. Westm. 2, c. 5 ; R. v. Cussens, (I Sid. 186,) on Stat. 13 Hen. 4, 
c, 7 ; TuUett v. Linfield (3 Burr. 1465) ; Dixie's case, (1 Leon. 96) ; 
Seton V. Slade, (7 Yes. 265) ; and Anon., (3 Dy. 346 a,) as to the mean- 
ing of a quarter of a year ; also Motion v. May (13 Mee & W. 511); 
Ditcham v. Chibbis (4 Bing. 707) ; and Beckford v. Crutwell, (1 M, 
& R. 187,) as to the extent of the word " London," Clayton v. Greg- 
son, (6 Adol. & Ell. 302,) a& to the meaning of the word " level," 
Powell V. Horton (2 Bing. N. C. 668) ; Hutchison v. Bowker (5 Mee. 
& W. 535) ; SmUh v. Wilson (3 B. <fc Adol. 728)]. In Brown v. Oat- 
liff, (11 CI. & Fin. 45, 70,) the contract was explained by evidence of 
former transactions between the same parties. Where there is an am- 
biguity in the contract, the maxim verba fortuis contra proferentem 
accipiuntur applies. (Bac. Max. 10.) Strictly there is neither latent 
or patent ambiguity ; but the case falls rather within the doctrine of 
the former than the latter. {Altham^s case, 8 Co. 150 b.) The am- 
biguity arises from the knowledge which the court possesses, that the 
word "month" has two meanings. {Coleridge, J., referred to Gibbs, 

C. J., in Doe d. Oxenden v. Chichester, 4 Dow, 65, 93.) 
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Watson^ contra. — ^The question of the meaning of the word " month" 
in a written contract is for the court. In all cases, the word " month** 
is construed to mean '' lunar month/* unless it can be collected from the 
context that the parties to the instrument intended to use it as meaning 
'* calendar month ;" and with the exception also, that, in ecclesiastical 
matters, and in certain mercantile instruments, by usage it is construed 
as meaning ''calendar month." (Le Blanc, J., in Lang ▼. Oalej 1 M. 
&, S. 111. 117., which was upon a contract for the sale of an estate. 
Littledale, J., in Reg. ▼. Chawlon, 1 d. B. Rep. 247 ; 6 Jur. 245 ; Com. 
Dig., " Ann.," B., where eleven instances are given of the word ** month" 
being construed or used in acts of parliament as lunar month.) [He 
also cited Dr. Cleans ccae, (Litt. 19 ; Year Book, 38 Hen. 6, pi. 7, cited 
in ITie Bishop of Peterborough v. Catesbt/, Cro. Jac. 167) ; Barksdale 
V. Morgan^ (4 Mod. 185).] Jocelyn ▼. Hawkins^ (1 Str. 446.); and 
TiUia 7. The Lady Preston^ (1 Str. 652), were nisi prius cases. This 
is not a mercantile instrument, and the cases show that, in dealings be- 
tween parties, the word " month" means a " lunar month." The mar- 
ginal note in Hipwell y. Knight, (1 You. & C. 401,) is not justified by 
the judgment, (p. 419.) The construction of the letter belongs to the 
court, not to the jury. [He cited Oolshed v. Swan, in Exchequer not 
reported. Relson v. Harford, (8 Mee. & W. 306.) Byles, Sergt., cited 
Haigh V. Brooks, (10 Adoi. & Ell. 309.) Dyke v. Sweeting, (Willes, 
385.) 

Cur. adv. vuti. 

Lord Denman, O. J., now delivered the judgment of the court. — ^The 
plaintiff, an auctioneer, claimed commission upon the sale of an estate, 
u^der a contract for the payment thereof, if the sale should be within 
two months after an auction ; the sale was not within two lunar months, 
but was within two calendar months after the auction. A letter from 
the plaintiff, claiming the commission, and an answer of the defendant 
apparently admitting his liability, were in evidence. The plaintiff pro- 
posed to call witnesses to prove, that, according to the usage in the busi- 
ness of auctioneers, " months" signified " calendar months ;" but, on 
objection, withdrew the evidence. The learned judge directed the jury 
to find for the plaintiff, if, in their judgment on this evidence, the par- 
ties to the contract intended by " months" " calendar months ;" and the 
verdict was for the plaintiff. 

The defendant obtained a rule to enter a non-suit, according to leave 
reserved, or for a new trial, and has contended, that "month," in tem- 
poral matters, means a lunar month, unless either from the context or 
from the usage in trade, business, or place, it is made to appear that the 
parties intended another meaning ; that there was no such evidence 
here ; that other extrinsic evidence was inadmissible ; and that it was, 
therefore, the duty of the judge to have construed the contract, and de- 
cided against the plaintiff. 

The plaintiff has adduced various decisions to support the verdict, but 
we are of opinion that he has not succeeded. It is clear, that the con- 
struction of a written contract, subject to the exceptions mentioned be- 
low, is for the judge. It is also clear, that " months" denote, at law, 
*Munar months," unless there is admissible evidence of an intention in 
the parties using the word to denote calendar months. If the context 
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shows that calendar months were intended, the judge may adopt that 
construction. {Lane v. Oale^ 1 M. & S. 111. Reg v. Chawton^ 1 
Q,. B. Rep. 247. 5 Jur. 246.) If the surrounding circumstances, at the 
time the instrument was made, show that the parties intended to use the 
word not in its primary or strict (I should rather say usual) sense, but 
in some secondary meaning, the judge may construe it from such cir- 
cumstances, according to the intention of the parties. {GolsAed ▼• 
Swan, in Exch. ; Walker v. Hunter, 2 C. B. 324. ; Bacon's Maxims, 
10, the rule and examples given there : MaUan v. May, 13 Mee. & W. 
611 ; Beckford v. CrtitweU, I M. & Rob. 187.) If there is evidence that 
the word was used in a sense peculiar to a trade, business, or place, the 
jury must say whether the parties used it in that peculiar sense. {Smith 
V. Wilson, 3 B. & Adol. 728 ; Grant v. Maddox, 16 Law Journ., Exch., 
228 ; JoUy v. Young, 1 Esp. 186.) If the meaning of a word depends 
upon the usage of the place where any thing under the instrument is 
to be done, evidence of such usage must be left to the jury. {Robertson 
Y.Jenkinson, 2 O. B. 412; Bourne v. Oatliff, 11 CI. & Fin. 45.) 
Also, the jury may have to give the meaning of some technical words. 
But the present case is not within either of the above principles, nor can 
we find any authority for saying that the conduct of the parties to a 
written contract is alone admissible evidence to withdraw the construc- 
tion of a word therein, of a settled primary meaning from the judge, 
and to transfer it to the jury. 

Some cases were used where the word " month" has been stated by 
judges to mean calendar, and not lunar, month, without express refer- 
ence to the context or circumstances. But those cases appear to be de- 
cided on some other point, and the dicta, which are reported, are obser- 
vations collateral to the judgment, {Dyke v. Sweeting, Willes, 686; 
HipweU V. Knight, 1 You. <k C. 419 : Webb v. Fairmaner^ 3 Mee. 
& W. 473.) 

Although th6 evidence that was given does not appear to us suffi- 
cient to support the verdict, yet, as evidence was withdrawn which 
may be important, we think that the plaintiff should have an opportu- 
nity of again tendering it, and, therefore, make the rule absolute for a 
new trial. 

Ride absolute for a new trial. 



Before Lord DENMAN, Chief Jaetiee of the Qaeen*B Bench, and Jostices PATTESON, 

WIGHTMAN and ERLE. 

Doughty v. Bowman and Pulpord. — 2d February^ 1848. 
[Error from the Queen^s Bench,] 

COVENANT RtlNNINO WITH LAND. 

Dedaratioii in covenant stated that S. by indenture demised certain premises to B., and B« 
eoveoanted for himself, his heirs, execatcnra, administrators, and assigns, to baild eerUin 
honsee on the Land within two years afterwards. B. underlet to plaintiff, and covenanted 
for himself, his heirs, executors, and administrators, to observe and perform, or effectually 
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to indemnify plaintiff agrainst the covenants in the first indenture and afterwards assigned 
his reversion to defendant S. having entered and ejected plaintiff, by reason of the non- 
performance of the first-mentioned covenant, — Held, on error, (affirming the judgment of 
the Court of Queen's Bench,) that B.*s covenant with plaintiff did not run with the land» 
and that defendant was not liable to plaintiff. 

Covenant. The declaration stated, for that whereas heretofore, to 
wit, on the 12th February, 1839, by a certain indenture then made be- 
tween Joseph Scholefield, Esq., of the one part, and Edward Burt, of 
the other part, the said Joseph Scholefield demised unto the said Ed- 
ward Burt certain unfinished messuages and certain lands and tene- 
ments, with their appurtenances, in the said indenture particularly de- 
scribed to hold to the said Edward Burt, his executors, administrators, 
and assigns, for and during and unto the full end and term of ninety- 
nine years, to commence and be computed from the 29th September 
then last, yielding and paying the yearly rent therein mentioned ; and 
the said Edward Burt did thereby for himself, his executors, adminis- 
trators, and assigns covenant, promise and agree with and to the said 
Joseph Scholefield (among other things) in manner following, that is to 
say, that he, the said Edward Burt, his executors, administrators, or 
assigns, should and would, within the space of two years from the day 
of the date of the said indenture, erect and build upon the said piece or 
parcel of land lastly thereinbefore described, and thereby demised, four 
or more good and substantial messuages or dwelling houses, with ne- 
cessary outbuildings thereto, with good bricks, timber, slates, and other 
materials, and finish the whole in a good and workmanlike manner, 
and should and would lay out and expend in the erection of such mes- 
suages or dwelling houses, with the outbuildings thereto, the sum of 
£500 at the least, with the usual condition of forfeiture for non-perfor- 
mance of the covenants. Averment of the entry of Edward Burt, and 
that, afterwards and before the expiration of two years from the day of 
the date of the said indenture, and before either of the said four mes* 
suages or dwelling houses had been erected or built on the said piece or 
parcel of land, to wit, on the 30th September, 1839, by a certain inden- 
ture then made between the said Edward Burt, of the one part, and the 
plaintiff, of the other part, the said Edward Burt, in consideration of 
the sum of £300 to him lent and advanced by the plaintiff at or before 
the execution of the last-mentioned indenture, demised unto the plain- 
tiff all the premises comprised in and demised by the indenture first 
above mentioned, to hold the same unto the plaintiff from the date of 
the last-mentioned indenture, for all the residue of the said term of 
ninety-nine years as was then unexpired, save only the last day of the 
said term, freed and absolutely discharged, or otherwise by the said 
Edward Burt, his executors, administrators, or assigns, effectually in- 
demnified from and against the said rent and the observance and per- 
formance by the plaintiff of the said covenants, subject, nevertheless, 
to a proviso for redemption thereof on payment to the plaintiff on the 
29lh March then next of the said sum of £300 and interest ; and the 
said Edward Burt did, in and by the last-mentioned indenture, for him- 
self, his heirs, executors, and administrators, covenant with the plain- 
tiff, that he, the said Edward Burt, his heirs, executors, or administra- 
tors should and would, at all times thereafter during the continuance 
of the said mortgage security, well and truly pay the yearly rent by the 
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first aboYe-mentioned indenture reserved, and also all taxes, rates, and 
assessments whatever payable in respect of the said premises, and ob- 
serve and perform, or effectually indemnify the plaintiff of and from 
and against all and singular the provisoes, covenants, and agreements 
therein contained on the lessee's or assignee's part to be observed and 
performed. Averment of entry by the plaintiff; and that, after the 
making of the said last-mentioned indenture, and whilst the plaintiff 
was and continued so possessed, and within two years from the date of 
the first-mentioned indenture and before he, the said Edward Burt, had 
erected and built upon the said piece or parcel of laud the said four 
messuages or dwelling houses, or any messuage or dwelling house 
whatever, to wit, on the day and year last aforesaid, all the estate and 
interest of the said Edward Burt of and in the said demised premises, 
and all his right and title thereto, came to and vested in the defendants 
by assignment, who then and from thenceforth continually, until and 
at the time of the entry by the said J. Scholefield as hereinafter men- 
tioned became and were possessed thereof as assignees of the said re- 
version. That the said Edward Burt did not, on the said 29th March, 
or at any other time, pay the said sum of £300, or any part thereof, or 
redeem the said premises according to the aforesaid proviso in that be- 
half, and that the said sum of £300, and every part thereof, has, from 
the time of making the said demise to the plainlifi^ continually hitherto 
remained, and still does remain, due and owing to the plaintiff. And 
that the defendants, after they became so possessed as aforesaid, did 
not nor would observe or perform, nor effectually or otherwise indem- 
nify the plaintiff of and from and against the covenants and agree- 
ments in the said first-mentioned indenture on the lessee's or assignee's 
part to be observed and performed ; but, on tiie contrary thereof, the 
defendants wholly neglected so to do, and therein failed and made de- 
fault in this, to wit, that the defendants did not nor would, but wholly 
neglected and refused to erect or build within the space of two years 
from the day of the date of the said indenture hereinbefore mentioned! 
or at any other time, upon the said piece or parcel of land lastly in the 
said indenture described, and thereby demised, four good and substan- 
tial messuages or dwelling houses, or any messuage or dwelling house 
or dwelling houses whatsoever, and did not nor would nor did the said 
Edward Burt at any time, nor has either of them, effectually or other- 
wise indemnified the plaintiff of, from, or against the said covenants ; 
that he, the said J. Scholefield, afterwards, and after the expiration of 
two years from the day of the date of the first indenture, and whilst 
the defendants and the plaintiffs were so respectively possessed as afore- 
said, to wit, on the 30th June, 1843, lawfully for and on account of the 
said breach of covenant, and under and by virtue of, and in exercise of 
the power in the indenture first hereinbefore mentioned contained in 
that behalf, entered into and upon the said demised premises, and whol- 
ly expelled the plaintiff therefrom, and from every part thereof, and the 
same then retook, repossessed, and enjoyed, and from thence hitherto 
hath repossessed and enjoyed, as of his former estate ; by means where- 
of the said demise then wholly ceased and became and was, and is 
null and void. That, by means of the premises, she has been and is 
deprived of the said demised premises, and of the security^ and all 
benefit and advantage thereof, to the plaintiff's damage, &^. To this 
declaration the defendant Bowman demurred generally. The point 
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Stated for argument was, that the covenant with Burt was a covenant 
in gross, and that there was no privity of contract between the plaintiff 
and the defendants. Fulford demurred generally, assigning for causes, 
that the covenant in the declaration mentioned, and the breach of which 
is complained of, is personal, and that assigns are not bound by it; 
and also that the declaration does not show a sufficient cause of action 
against the defendants, and that no action at law can be maintained 
against the defendant Richard Fulford, on the covenant contained in 
the deed, set forth in the declaration. Joinder in demurrer. The 
plaintiff's point for argument was, that the covenant in question is in 
the nature of a covenant for title, and is one which runs with the land, 
and binds the assignee, though not named in the covenant. 

Addison, for the defendant Bowman. — The covenant to observe and 
perform the covenants in the original lease is personal, and does not 
bind the assignees, who are not named, and it relates to a thing not in 
esse. Again, if treated as a covenant to indemnify, it is a personal 
covenant : the breach is substantially for not indemnifying. A covenant 
to build houses does not bind the assignee, {Spencer*s case, 6 Co. 16). 
In Sampson v. EcLsterhy, (9 B. d& C. 505 ; S. C, in error, 6 Bing. 
646,) it appears from the judgment of Lord Tenterden that assigns 
were named. If it be said that the covenant is in the nature of a cove- 
nant for title, such as is implied in the word "demise" (Bac. Abr., 
"Covenant" (B.); Noake's case, 4 Co. 80; Shep. Touch. 165, ed. by 
Preston ; Merrill v. Fearne, 4 Taunt. 329) ; the answer is, that the ex- 
press covenant qualifies or destroys an implied covenant. 

Willes, for the defendant Fulford. — The covenant may relate to the 
land, or to something personal between the mortgagor and the lessee, 
as the mortgage security ; if the former, it is a breach of covenant for 
not building the houses, and no action will lie under Stat. 34^ Hen. 8, 

c. 34, until the head landlord has entered and taken advantage of the 
covenant. 

CrowdeTy contra. — The plaintiff was liable to be ousted for non- 
performance of the covenants in the original indenture ; and, therefore, 
this covenant was introduced into the underlease, which is in the na- 
ture of a covenant for quiet enjoyment, and runs with the land {Noks 
V. Awder, Cro. Eliz. 373, 436 ; Campbell v. Lewis, 8 Taunt. 716 ; 
S. C, in error, 3 B. & Aid. 392; King v. Jones, 6 Taunt. 418 ; Roe 

d. Bamford v. Hayley, 12 East, 469 ; The Mayor of Congleton r. 
Pattison, 10 East, 130 ; 1 Smith's Leading Cases, 29, 30). 

Lord Denman, C. J. — I think that this covenant is not a covenant 
which runs with the land. 

Patteson, J.— There are two sorts of covenants which run with the 
land; one binds the assignees when named, the other binds them 
though not named. This only binds them, if named. If it is a cove- 
nant to build houses upon the land, it falls within the rule in Spencer's 
ease, (6 Co. 16) ; and, it is conceded, that the covenant would not bind 
the assignees, if it is to be treated as a covenant to indemnify. Qu^ 
cumque vid, therefore, the assignees are not bound. 

WiGHTMAN and Eble, J. J., concurred. 

Judgment for defendants. 
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CONFIDENTIAL COMMUNICATIONS. 

We have, in previous numbers of our work, brought before our readers 
all the leading cases on this subject ; a case has recently occurred ia 
England, {Regina v. Farley^ reported in 2 Car. & Kir. 313,) 
materially, as we think, altering the law on this subject. 

It api)eared that the wife of A, went to B, an attorney, and produced 
a forged will to him, and asked him to advance money to A, on the 
property mentioned in it. B was not then the attorney of A, or in any 
way acting as his solicitor. A's wife left the forged will with B, who 
made a copy of it. A, afterwards, called on B, who told A all that had 
occurred, and returned him the forged will, declining to advance any 
money. It was held that the conversation between A's wife and B, was 
not a privileged communication ; and that on the trial of A for forgery, 
evidence might be given of it, and also that the copy of the forged will 
made by B, might be given in evidence, notice having been given to A 
to produce the original. 

There is a very able article in the English Law Magazine ott the 
subject, in which all the prior decisions are examined with great care, 
from which we make the following extract : — 

" We have taken the trouble to look into the decisions upon this 
subject, many of which, we find, are to a certain extent conflicting. 
For instance, in some of the cases it is laid down, that the rule is not 
confined to communications made in the course of a cause or with a 
view to a cause. See Cromacke v. Heathcote^ 2 B. d& B. 4 ; Gains- 
ford V. Grammar, 2 Camp. 9. While on the other hand, it has also 
been held, that the communication in order to be privileged, must have 
been made either pendente lite, or with reference to a cause in contem- 
plation. See Wadsworth v. Hamshavf, 2 B. <fc B. 5 ; Williams v. 
Mundie, Ry. & M. 34. 

In Cromacke v. Beathcote, 2 B. <fc B. 6, Dallas, O. J., remarks, " To 
confine ourselves to the present case : here is a client who goes to give 
instructions touching a deed, and the communication must be deemed 
to be confidential, as between attorney and client, though the attorney 
happens to refuse the employment. 1 have no manner of doubt on 
the subject, and it might be of most mischievous consequence, if by 
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granting a rule, we should be supposed to cast any doubt on it." In 
the same case, Richardson, J., repudiates the idea of the rule being con- 
fined to attorneys employed in the cause ; and he puts the question in 
this way, " Suppose the case of an attorney consulted on the title of an 
estate where there was a defect in the title, can it be contended that he 
would be at liberty to divulge the flaw ?" Lord Brougham, also, in 
Oreenhough v. Gaskell, 1 My. & K. 103, gives it as his opinion, that 
the rule is not qualified by reference to any proceedings pending (m* in 
contemplation. For if it were, then every communication made pr«^- 
viously to the commencement of a suit not actually contemplated would 
be unprotected ; and he supports that view with this just observation, 
**If the privilege were confined to communications connected with 
suits began, or intended, or expected or apprehended, no one could safely 
adopt such precautions as might render any proceedings successful, 
or all proceedings superfluous." And in Pearce v. Pecarce, 16 L. J. 
163, Knight Bruce, V. C, expresses a very decided opinion upon the 
question. He thinks that the privilege cannot be confined in the man- 
ner above alluded to, and that such a position cannot be supported 
either " in reason or principle, or justice or convenience." He supposes 
this case, '* A man is possessor of an estate as owner ; he is not under 
any fiduciary obligation ; he finds a flaw, or a supposed flaw, in his 
title, which it is not in point of law or equity his duty to disclose to any 
person ; he believes that the flaw or supposed defect, is not known to 
the only person who, if it be a defect, is entitled to take advantage of it ; 
but that this person may probably or possibly soon hear of it, and then 
institute a suit or make a claim. Under this apprehension he consults 
a solicitor, and through his solicitor, lays a case before counsel on the 
subject and receives his opinion. Some time afterwards, the appre- 
hended advisary becomes an actual adversary ; for coming to the know- 
ledge of the defect or supposed flaw in the title, he makes a claim, and 
after a preliminary correspondence, commences a -suit in equity to en- 
force it. But between the commencement of the correspondence and 
the actual institution of the suit, the man in possession again consults a 
solicitor, and through him again lays a case before counsel. According 
to the respondent's argument before me on this occasion, the defendant 
in the instance that I have supposed, is as clearly bound to disclose the 
first consultation and the first case, as he is clearly exempted from dis- 
closing tlie second consultation and the second case. I have, I repeat, 
yet to learn that such a distinction has any foundation in reason or con- 
venience." Pp. 158, 159. 

In accordance with the above opinions, it is stated by Mr. Phillips, 1 
Law of Evidence, 168, 9th ed., that " the privilege extends to all cased 
where a communication is made to an attorney or other legal adviser, in 
his professional capacity." Mr. Starkie, 2 Ev. 321, 3d ed., makes use of 
similar terms, but with the qualification that, " where the attorney is 
employed in matters which are not professional, as in a treaty for the 
purchase of an estate," the privilege does not exist. However, he quotes 
no authority for the latter position, and although he may have strong 
grounds on which to rest the assertion, we submit with great deference, 
that he is scarcely correct in the instance which he brings forward as 
an example. Indeed, there are three or four recent cases deciding ques- 
tions which could hardly have arisen, if the qualification given by Mr. 
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Starkie had been generally recognized. We allude to Perry v. Smithy 
9 Mee. & W. 681 ; Doe d. Salt. v. Carr, I Car. & M. 123 ; and Regina 
y. Avery^ 8 G. & P. 596. In all Ihese cases the attorney had been em- 
ployed not strictly quit attorney, but rather as a conveyancer or scrive- 
ner ; and in each of them the decision turned upon some other point, not 
being the broad ground that the privilege could not exist where the at- 
torney was acting as a conveyancer. And T\irquand v. Knight, 2 M. 
d& W. 98, is a tolerably clear decision upon the question. There, to a 
declaration in trover by the assignees of a bankrupt, the defendant 
pleaded that before the bankruptcy, the bankrupt deposited the lease 
with the defendant as a collateral security for money, which the bank- 
rupt then owed him. At the trial, ihe plaintiffs attempted to show that 
the lease was deposited after the act of bankruptcy ; and for that pur- 
pose called a witness, who stated that he had been the attorney for the 
bankrupt after the act of bankruptcy, and had been applied to by him to 
raise him money. It was then proposed to ask him, whether the bank- 
rupt had not the lease in his possession at that period. To this, it was 
objected that the witness having been the bankrupt's attorney at the 
time, the communication was confidential ; and the proposed question 
was accordingly disallowed by the presiding judge, whose ruling was 
afterwards upheld by the court in bane. The learned barons on this 
occasion took time to consider their judgment, and when delivering it 
stated that they had looked into 4he oases, particularly that of Oreen- 
hough V. Oiiskell, and had fouod the greater weight of authority was 
against the reception of the evidence. And with reference to the point 
that the witness was applied to in his character of scrivener, they al- 
luded to a judgment of Lord Nottingham, Harvey v. Clayton^ 2 S wanst. 
221, n., wherein his Lordship said, that be would not co^ipel a scrive- 
ner to disclose the •communicatione made to him ; for rK> man should be 
wonnded through the side of his scrivener. Alderson, 8., JiLso remarked 
that the rule seemed to be correlative with that which governs Uie sum- 
mary jurisdiction of the courts over attornies ; as to iwhich he xeferred 
to Es parte AUken, 4 B. & Aid. 49. 

Mr. Baron Parke, (then Mr. Justice Parke,) in Moore v. Terrell^ said 
that in Oreenhough v. ^askell^ the Lcnrd Chancellor (Brougham^ con- 
sulted with him, and with Tindal, C. J., and Lord Lyndhurst, ana they 
all thought the client's privilege, extended much beyond oommunica- 
tions in respect of a suit, 4 B. &; Ad. 876. Such also appears to have 
been the opinion of Bayley, J., who, in Rex v. Upper BoMington, 8 
D. &, R. 732, considered that a knowledge of the contents of mortgage 
deeds, acquired by an attorney in the course of his employment by the 
mortgagee, was privileged from disclosure. 

Other authorities to the same effect might be adduced if needful ; but 
without them, we may safely assume it to be a position firmly established, 
that " the client's privilege extends much beyond communications in 
respect of a suit." Indeed we think, we might venture to submit, that 
whether the employment be qud attorney with reference to an action at 
law, qud solicitor in a chancery suit, or qud conveyancer, the person 
employed not being merely a certificated conveyancer, if in the regular 
course of legitimate practice, the privilege exists alike in each and every 
case. 

All tiiie authorities go to show that the privilege is not that of the at^^ 
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torney, but of the client. Insomuch, that where the witness appears 
disposed to betray his trust, the court will even interfere to protect the 
client. And this, because it is absolutely necessary, to insure that fall 
and unreserved confidence between a client and his legal adviser, with- 
out which it would often be quite impossible for the latter rightly to 
discharge the duties of his office. 

In addition to the outline of the case which we have already pre- 
sented, it may be well to state some of the evidence given by the attor- 
ney, Mr. Cadle. He said, '< I am a solicitor at Newent I know the 
prisoner Farley. I remember his wife coming to me ; she produced a 
paper. What she said was afterwards communicated to R. Farley. I 
was not then acting as his attorney. I did not charge for the interview ; 
if I had been acting as his solicitor I should have made a charge. She 
asked if I could advance her husband some money upon mortgage of 
properly under the will of her father ; she produced what she said was 
the will of William Welch, and left it. I had an examined copy made 
and gave the original back to R. Farley. If I had found the security 
sufficient, I should have advanced the money. I was in no other way 
acting as the solicitor of Richard Farley. 

Following the usual practice on such occasions, the court abstained 
from expressing the reasons for their judgment. Therefore upon what 
ground it may have proceeded we are unable to speak with certainty. 
But from what passed in the course of the argument, we may reasonablf 
infer that it was because the relation of attorney and client did not 
exist between the witness and prisoner. The passage which throws 
perhaps the most light upon this question is the following. The learned 
counsel who argued the conviction asked, '^ Was not the taking of this 
will to Mr. Cadle really that the prisoner might consult him on his ti- 
tle ; and if so, was it not a privileged communication ? 

" Pollock, C. B. It would be a privileged communication if the fact 
were so. • 

"Newton. Do I understand your lordship to say, that the consult- 
ing an attorney by a person as to his title to land is a privileged com- 
munication ? 

" Wilde, 0. J. The person consulting his attorney. 

"Parke, B. Yes ; consulting Aw own attorney. 

" Newton. I submit further, that it would make no difference as to 
the privilege, that the attorney would not accept the retainer, or decline 
to do the business." 

This was the point upon which, we presume, he could not satisfy the 
court. The attorney had said he did not charge for the interview, and 
that, had he found the security sufficient, he would (himself?) have ad- 
vanced the money. Therefore, according to his reasoning, — reasoning 
which, as it would seem, the court also adopted, — he was not the attor- 
ney of the prisoner, and so not bound to keep silence. But how does 
this accord with the opinion of Dallas, C. J., in Cromacke v. Heaihade^ 
where he says, "a client goes to give instructions touching a deed, and 
the communication must be deemed to be confidential, as between at- 
torney and client, though the attorney happens to refuse the employ- 
mentJ^ Yes, we ref^ear, though the atioruey happens to refuse the em- 
ployment. How otherwise c^n there be confidence reposed in an attor- 
ney 7 Is the client to be left for an indefinite interval at the mercy of 
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the attorney ? Is he to come day after day, — for it may be several days 
as well as one, — and unbosom all his most secret concerns in the fond 
belief, that the policy of the law has for ever imposed the seal of secrecy 
upon the mouth of him in whom he thus confides ; and is he then to 
find that the policy of the law has done nothing of this sort, because 
the man thus entrusted has made no entry of the interviews in his day- 
book, and has never thought of receiving his confiding visitor in the 
character of a clienl? If this be an option, the client's privilege would 
not be his, but the attorney's. The relationship of attorney and client 
must in every case have a beginning. When is that to be ? At the 
outset of the first interview, or at the close of it ; or is it to be postponed 
to the second meeting ; or is it to remain, as it were, in abeyance during 
several interviews, until a rascally practitioner may be able to judge 
whether he can make most by transacting the proffered business, or by 
violating the confidence reposed in him ? If an attorney is not bound 
to accept a retainer until he knows the nature of the business wherein 
his aid is required, he surely is bound in honor, and we think he ought to 
be bound in law, not to divulge what is thus necessarily confided to him 
solely by reason of his professional character. The same rule of poli- 
cy, we submit, should govern a case of this kind as applies with respect 
to communications, where the relationship is of long standing. For if 
it be necessary that entire confidence should exist, in order that an at- 
torney may properly conduct the proceedings confided to his care, it is 
equally necessary that similar confidence should exist, in order that he 
m^y rightly commence them. In short, how otherwise can he decide 
upon the preliminary question, as to whether he will or will not under- 
take the proposed business at all. 

Viewed solely with reference to the foregoing considerations, we 
should much doubt whether Regina v. Farley^ though stamped with 
the authority of so many learned judges, could really be supported. 
But there is another feature in the cnse, which ought to be regarded. 
That, most probably, was not lost sight of by the learned judges in 
coming to the conclusion at which they arrived. 

The attorney was consulted as a conveyancer or scrivener. The 
deeds were brought to him as genuine. The fact of their being forged 
was concealed from him. The secret was not confided to him, (though 
he discovered it,) by reason of his professional capacity. He might 
himself have been a victim of the fraud. It was not as though he had 
been called to advise upon the character of the deeds, as to whether they 
were genuine or not, or had been requested to defend the prisoner on a 
charge of forgery. He might, therefore, think that he owed a duty to 
himself, and also to the public, which was paramount to that which he 
owed to his would-be client. Viewed in that light, his conduct may 
well be justified ; and his testimony may be held to have been rightly 
admitted, without infringing the general principle that the legal adviser, 
when legitimately employed, is bound to secrecy as well in criminal as 
in civil cases, and also without leaving that sacred obligation to depend 
upon the paltry circumstance of the attorney's having or not having 
debited his visitor with six shillings and eight pence in the day-book." 
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An Analttical and Peactical Synonm of all the Cases ar^ed and reTetsed \n Law mod 
Equity in the Court for Correction of Errors of the Stale of New -York, from 1799 to 1947, 
with the names of the cases and a table of the titles, &e. By Ralph Lookwood, Cooa- 
sellor at law. New- York, published by Banks, Goold & Co., Law Bookselleis, No. 144 
Nassau Street, and by Gould, Banks and Gould, No. 104 State Street, Albany, 1848. 

Mr. Lockwood has rendered a very essential service to the profession 
by the publication of his book. The want of such a work has lon^ 
been felt. As far as our time has permitted us to peruse it, we think 
the production highly creditable to him, and we doubt not but his labors 
will be amply com|)ensated. The work contains a compendium of cases 
that have been reversed by the late Court of Errors, of the Supreme 
Court and of tlie Court of Chancery. The author in his advertise- 
ment observes, *' the work is intended as a Sf/noi)sis of all the decisions 
of our late Court of Errors, which have from time to time reversed 
those of the Supreme Court and of the Conn of Chancery, from the 
commencement of our state reports until the Court of Appeals under 
the constitution of 1846 was substituted in its place. A comparative 
view of the grounds of decision in each case in the court below and of 
reversal in the Court of Errors is given ; with a brief statement of the 
facts and circumstances whenever it appeared necessary to a clear com- 
prehension of the principles of the decision or to elucidate their applica- 
tion. It has been attempted to present a condensed view of the whole 
jurisprudence embodied in the reversals of our late court of final ap- 
peal. The substance of the decisions of the respective courts has been, 
whenever practicable, given in the language of the judges' opinion." 

The cases reversed by the Court of Errors during the whole period of 
its existence, as reported in that court and in the courts below, and 
scattered through ninety volumes of reports, are here collected into one 
compend. The author has added some notes and observations of much 
practical utility. 



U. Z. WxBlxMt Court. 

[Portlandj Maine.] 

Before the Hon. ASHER WARE, District Judge. 

The Palo Alto. — October^ 1847. 

A reminion of a forfeiture by the secretary of the treasury , under the act of March 3, 1797, 
ch. 13, granted before a libel or information has been filed, operates directly to revest the 
right of property and poaseesion in the petitioner, and the collector, on his presenting the 
warrant of remission, is bound to restore it. 

But after the filing of a libel or information, the property m in the custody of the law, and the 
collector is the keeper of the court The remittitur being filed in court, it is a bar to further 
proceediugs to enforce the forfeiture, and the court will direct the suit to be dismissed and 
issue a precept to restore the property. But the property being in the custody of the court, 
the collector cannot restore the possession without an order of the court. 

If the remission is on the payment of costs, this is a condition precedent, and the remission is 
inoperative until the costs are paid. 
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A toodcr of the eosts, after a noeonftble time allowed for taxless them, is eqahralent to actual 
payment to roTeat the right of property and posMonon. A neglect of the collector seasoua- 
bly to fumiBh the attorney with the cost of seizure and coetody will not defeat or nispend the 
right of the claimant to ttie pomemion of the property. 

The secretaiy has the power, after a lemittftar has been granted and oommimioatod to the 
daimanti to revoke the wanant. 

If the remimion is/re^ and unconditional, the power of revocation oontinnes after the remitti- 
tur is filed, and an order of restoration passed until the precept is finally executed by a de- 
livery of the property into the poss e esion of the claimant tf. 8. v. Oarrio, 10 Wheat. 

Hie order of restoration made by the ooart is not properly a judicial but a ministerial aot It 
ie the remifsoB of the secretary that restores the right of property and possession, and the 
order of the court carrying that into effect may be demanded by the claimant ex debito 
juMtitiet. 

If the remission be conditional, the seerstary has no power to ivToke it after the condition has 
been performed, whether the possession of the goods has been delivered to the claimant 
or not 

After the revocation has been made known to the claimant, if the secretary revokes it, the 
revocation is inoperative until the knowledge of it is brought home to the claimant ; and 
if the condition has been performed before he has knowledge of the revocation, the rights 
of the claimant become fixed, and the remission irrevocable. 

In ail engagements formed inter absentee by letters or messengers, an offer by one party 
is made in law at the time when it is received by the other. Before it is received it may 
be revoked. So the revocation in law is made when that is received, and has no legal 
existence before. If the party, to whom the offer is made, accepts and acts on the offer, 
the engagement will be binding on both parties, though before it is accepted another letter 
or messenger may be despatched to revoke it. 

The exception to this rale established by the jurisprudence of the courts is, that if the party 
making the offer dies or becomes insane before it is received and accepted, the offer is then 
a nullity, though accepted before his death is known. 

The manner in which this case came before the Court will appear by 
a brief recapitulation of the antecedent facts. The Palo Alto, a small 
Tessel of 20 12-95 tons burthen, built and licensed for the'fisheries, was 
seized July 16, 1847, by the Collector of Wiscasset, and libelled for being 
engaged, while under a fishing license, in a trade other than that for 
which she was licensed, in violation of the Act of February 18, 1792, 
chap. 8, sec. 32, for Licensing and Enrolling Vessels, 1 Statutes at 
Large, p. 305. On the 21st of July, a claim was interposed by C. F. 
Barnes, and on the 23d, he filed a petition confessing, and praying for 
a remission of the forfeiture. On this petition, a summary inquiry was 
bad into the circumstances of the case, according to the provision of the 
Act of March 3, 1797, ch. 13, sect. 1, 1 Statutes at Large, p. 506 ; a 
number of witnesses were examined and the following statement of facts 
made out and transmitted to the secretary of the treasury, together 
with a copy of the libel and the petition : 

" Special District Courts Portland, 
Sept. 11, 1847. 

" And now on a summary examination into the facts of the case (notice 
having been given to the attorney of the United States and the collec- 
tor who made the seizure) it has been proved to my satisfaction that the 
said Barnes purchased said schooner Palo Alto^ June 4ih, 1847, of aboui 
20 tons burthen, built and intended for a fishing vessel ; that his inten- 
tion was to sell her again, but that he made a conditional agreement to let 
her for the fishing business if he did not succeed in effecting a sale ; 
that in the early part of July he went in her to Portland, for the purpose 
of making a sale ; that he advertised her for sale and made attempts to sell 
her, but failing in making a sale, he purchased the goods named iu the 
bill of parcels (which was annexed to the petition) at Portland, and 
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returned with them to Wiscasset. Most of the goods purchased are 
such as are used in fitting out fishermen, but the quantity was much 
greater than would be required for fitting out a single vessel of her size. 
He returned in the vessel to Wiscasset, and arrived at a wharf near the 
custom house, between 11 and 12 o'clock in the forenoon, making no 
attempt to conceal what cargo he had on board from the custom-house 
ofiicers. The goods which he carried all belonged to himself, and be 
had none for other persons. It was in proof that the collector told him 
when he sailed for Portland, that he could not take goods under a fishing 
license. Barnes is by trade a sail-maker, and has heretofore been inter- 
ested in two vessels which were engaged in coasting. He has also 
bought and sold small fishing vessels and pleasure boats. It was in 
proof that fishermen which came to Portland were in the habit of taking 
their outfits there." 

On the 13th of September the secretary remitted the forfeiture on the 
payment of costs, and the warrant of remission was transmitted to the 
attorney on the 20th. This having been filed in court, on the 30lh an 
order was made for the restoration of the properly to the claimant, and 
a precept issued to the marshal to carry it into execution. The deputy 
marshal in his return on the back of the precept stated, that he called 
on the 5th of October and demanded of the deputy collector the pro- 
perty, but the collector being absent he refused to deliver it, and on the 
30th he called on the collector at the custom-house, and again demao- 
ded the property and he refused to deliver it, and he returned the wiit 
in no part satisfied. 

Upon the 29th of September the secretary 'wrote to the attorney, re- 
questing him to return the warrant of remission. The attorney in re- 
ply informed him that it having been filed in court and become a part 
of the record, it was not in his power to return it. And on the 4th of 
October, the secretary again wrote to the attorney, stating that he had 
requested the warrant to be returned ** for the purpose of revoking it, 
as on a full examination of the case, relief ought not to be granted to 
Mr. Barnes." On the 7lh of October the attorney filed a motion for an 
order to the marshal to stay the execution of the writ of restoration 
and to return it unexecuted. The Circuit Court being then in session 
and remaining so until the last of the month, the parties were heard on 
the motion on the 4th of November. 

Haines, District Attorney, for the U. S. 

OenH Fessenden, for the claimant. 

Ware, District Judge. — The questions now to be determined arise 
on a motion of the district attorney for a supersedeas of the writ of re* 
storation issued by this court; but that has been returned unexecuted 
since the motion was filed. In the actual posture of the case the ques- 
tions would arise more regularly on a motion of the claimant for an 
alias execution. But as the parties are disposed to waive matters of 
form, and wish for an early decision, we may perhaps dispose of the 
questions which have been discussed on the attorney's motion. 

It is argued by the attorney in the first place, that the writ was im- 
providently issued, there being no authority in law for issuing such a 
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Vrit in any case; and in the second place, if there is any authority, 
that the remission, being made on the precedent condition of payment 
of costs^ and the costs not having been yet paid, the writ was issued 
prematurely. 

The argument on the first point is^ that the remission of the secretary 
operates per ^e and independently of any action of the court to retrans- 
fer and i;eYest the properly in the petiiioner. The act of March 3, 1797, 
ch. 13, sect. 1, (1 Slat, at Large 506,) under which the remission is made 
provides, that when any person shall have incurred any pen.aity or for- 
ibiturei or is interested in any vessel or goods, which have by law be- 
come liable to seizure and forfeiture in the cases therein mentioned, on 
certain proceedings being first hud on petition to the judge of the district, 
in which the penalty or forfeiture occurred, they may be remitted by the 
secretary of the treasury, if in his opinion they were incurred without 
wilful negligence or any intention of fraud ; and he may direct the pro- 
secution, if any has been instituted, to cease on such terms as he shall 
deem reasonable. In the case of a seizure of goods, if no prosecution 
has been commenced, it may be true that the we^rrant of remission 
operates directly to restore to the claimant his right of property and 
possession of the goods, and on the presentment of the warrant, the. 
collector may be bound to restore them. If a suit has been commenced 
the remission may be pleaded in bar of a further prosecution of it. If 
it be for the recovery of a penalty, its operation is to discharge the obli- 
gation by putting an end to the suit and by being a bar to any future 
suit. No turther action of the court is required than dismissing the 
action. But if the prosecution be for the purpose of enforcing a forfei- 
ture in rem, the property on being libellea is placed in the custody of 
ttie court. It is in the keeping of the law. The warrant of retnission 
does not then give the claimant a direct authority to retake the goods, 
but on filing tt^e remittitur and complying with its terms the court wilt 
direct a precept to be issued for the restoration of the properly, and or- 
4er the suit to be dismissed. Such has always been the jpractice in this 
and it is believed in other districts. The statute does not indeed in such 
cftsfis direct a writ of restoration, but it is necessary to the orderly course 
of judicii^l proceedings, so that the record may show what disposition 
is mc^de of the property. 

But it is said that in this case the remission is conditional on payment 
of cost^, and that this being a condition precedent, the remission is ia- 
operative until the costs are paid. This as a general proposition is un- 
doubtedly true. A precedent condition must generally be performed 
before the right vests, or that must be done which the law holds ^o be 
ciquiyalent to performance. After the remittitur in this ci(S|e waa ire- 
qeived apd filed, the claimant was present in court and tendered the 
qq^ta to the attorney. He declined to receive them, because the collec- 
tor not having furnished him with the items of the costs of seizure and 
<;ustody, he was unable to complete the taxation. It was not^ thereforei 
the fault of the claimant that the costs were not p^id, but that of the 
collector in not seasonably presenting his bill of charges. Now it is a 
general rule of law that a condition, on the performance of which a 
right vests, shall be considered as performed, so as to perfect the right, 
where the party, for whose benefit the condition is made, has by his 
own act or fault prevented it from being performed. The Roman juris- 

voL. VI. 34 
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consults put their doctrine into a formula, and it is inserted in the digest 
annong the general rules of law as a universal rule. In omnibus causis 
pro fncfo accfftituridsic quo per alium mora Jit quo minus Jiat. Dig. 
60. 17. 39. Tunc domium pro impleta habetur conditio cum per cum 
Stat, qui^ si impleta essety debiturus erat. Dig. 35. 1. 81. § 5.* 

This rule is equally well established in the connmon law. It was 
the very point on which the decision turned in Hotham v. The East 
Ind, Co.y 1. Durn. & East, 639. Ashursl, Just., in delivering the opiuioa 
of the court said, that if any authority was necessary for this principle, 
which was a plain dictate of common sense, it was so held in Roll^s 
Abridgment, 445, and in many other books. The same doctrine is held 
in Jones V. Burkley^ Doug. 684; Merrit v. Ramy Strange 458; Black- 
well V. Nashy Strange 535. Kingston v. Preston, Doug. 689 ; 3. Salk. 
108. It was also the point directly decided in Brown v. BellowSy 4. 
Pick. 179. 195. Indeed it is one of those obvious rules of justice and 
right, that finds a place in every system of jurisprudence that makes 
any pretension to cultivation and refinement, and flows directly from a 
great principle of natural equity and universal justice, which binds 
every one to answer for the damage occasioned by his own act. Pothier 
Obliff. No. 212. 6. Toull Droit Civiley No. 609. A condition, says 
the French Code Civile, is considered as performed when ii is the debtor 
bound under this condition, who has prevented it from being performed. 
Art. 1178. 

It is a familiar principle of law that a tender of performance at a fit 
and convenient time or place is for many purposes equivalent to perfor- 
mance. A tender of money due on a bond or other contract, it is true, 
does not, like payment, discharge the debt, for the plaintiff may reply a 
subsequent demand and refusal, but it is a bar to further damages. And 
it is universally true, that when a right or title is made dependant on a 
precedent condition, and the parly is ready and offers to perform it, and 
is prevented by the default of the party for whose benefit it is reserved, 
the title vests absolutely and the condition is so far discharged, that the 
right cannot be defeated. In this case the collector might undoubtedly 
claim a reasonable time to make out his bill of charges. The remitti- 
tur was dated Sept. 18, and transmitted to the attorney on the 20th, 
and the collector immediately informed of it. Between that and the 
30lh there was, it would seem, ample time for him to ascertain and make 
out his bill of charges, and upon the payment, and, in my opinion, on 
the tender of payment, he was entitled strictissimo jure to an order of 
restoration. On this state of the case the court ordered, on his dejiosit- 
ing in the registry $150, a sum believed to be more than sufficient to 
cover all costs that would have accrued, that the usual precept for 
the restoration of the goods should be issued, and the deposit having 
been made, a precept was accordingly issued to the marshal to restore 
them to the claimant. He had already been kept out of the possession 
of the vessel and cargo for two months and a half, and it appeared to 
me that he ought not longer to be deprived of them, with a further ac- 



* The following are aorae of the texts of the Romaa law in which tbia general role 
ia applied Id contracts, legacies and other cases. Dig. 35. 1. 24 and 12. Dig. 12. 1. 50. 
Dig. 19. 2. 38. Dig. 522. 7. 20 and 23. Dig. 45. 1. 25, ^ 7. Dig. 50. 17. 161. 
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cumulation of expense. My opinion is, that the order of restoration 
was properly made at the time and ought not further to have been de- 
layed. 

But the bill of charges is now presented, amounting to $211 60, and, 
therefore, exclusive of the fees usually taxable on a libel, considerably 
more than the whole deposit ; and it is now said to be apparent that the 
deposit does not cover the costs, and thus that they cannot be considered 
as paid. If the collector's charges are all allowed, they certainly will 
exceed the deposit. But without intending to intimate any conclusive 
opinion, before the parties are heard in the taxation of costs, I will only 
suggest that some of the charges appear at the first blush to be of a 
somewhat novel and extraordinary character. There is a charge of 
twenty dollars for a journey to Portland of the deputy collector, to con- 
sult the attorney on the filing of a libel, and another twenty dollars for 
his own attention to the case. When we come to a hearing on the taxa- 
tion of costs, I may have occasion to ask the collector in what part of 
the fee bill established by law, or in what usage of the court, he finds 
an authority for taxing these items in a revenue seizure as a per- 
sonal charge on the claimant. In some cases of expensive, perplexed 
and protracted litigation, where the collector has incurred extraordinary 
expenses, and been at unusual trouble in procuring evidence to establish 
a forfeiture, he has been allowed by the secretary of the treasury, on a 
certificate of the judge, to charge these against the United States' share 
of the fund ; but I am not aware that it was ever thought that such ex- 
penses would be introduced into the bill of costs as a personal charge 
on the claimant. Without adverting to other items particularly, some 
of which appear of unusual amount, considering the nature of the case, 
I will only observe, that the deposit is more than sufficient to meet all 
costs that are usually allowed in such cases. But if they were not, an 
execution may be issued on his stipulation for the balance. But the 
ground of my opinion is, that the tender was, under the circumstances, 
equivalent to payment for the purpose of vesting in him a right to the 
possession of the property. 

The principal question that arises on the motion, and that which 
has been mainly discussed at the argument remains to be considered, 
and that is the etfect of the revocation by the secretary of the remittitur. 
But it ought first to be observed, that there is no actual revocation before 
the court. The letter of the secretary of Oct. 4, states, that he had 
ordered the warrant of remission to be returned, /or the purpose of re- 
voking it. 'J'liat, however, having been filed, an order of court passed 
upon It, and having become part of the record, there ought to be a regu- 
lar and formal revocation placed on the files of the court. But the let- 
ter of the secretary is only a communication to the district attorney, ex- 
pressing an inleniioti to revoke, and not actually revoking and annul- 
ling the formal warrant of ^emis^ion. That intention, however, having 
, been expressed, for the purpose of raising the question, which has been 
elaborately argued, we m.iy suppose the warrant of revocation to be 
made and entered on the files of the court. 

Oa the part of the claimant it is argued that the secretary having 
once remitted the forfeiture and promulgated the warrant, and an order 
of court passed thereon for the restoration of the pro|)erty, that this 
is a judgment of the court, and that the remission has thereby passed 
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in rem judicaiafn nftd become irtevocable, and the rights of the claim- 
ant have become sd vei^tted that they cai^tidt be divested by the act of 
the secretary. 

In the first place, I think it ftiay well be doubted, whether the act of 
the court granting an order of restitution is in strictness a judicial act. 
The power of remitting penalties and forfeitures, belongs exclusively to 
the secretary. The court has no authority to revise his decision or in- 
quire into the grounds on which it is made. If a remissibn is granted, 
which on its face appears clearly to be illegal and beyond his power, it 
has indeed been suggested that the court may disregard it as TiaT^ng 
been improvidenlly issued by mistake. Gall. R. 521. But if nothing 
of that kind appears, all the court has to do, is to carry it into execution 
by an order of restoration. In t!he preliminary steps for procuring a ire- 
mission, tlie court, in the first instance, inquires summarily into the facts 
and circumstances of the case, and reports them to the secretary. It 
reports facts and not the evidence of facts. In making this statemisnt, 
ttee judge acts judicially. The fects must be proved by legal and com- 

ritent evidence, and of the com^tency of the evidence he mu'st judge. 
Gall. R. 61-5, The Margareita. The evidence must not only be 
competent and conduce to prove the facts stated, but must «atirfy the 
judicial coftscience of the judge that they are true. But whether, when 
proved, they are sufficient to establish the further fact that the fotfei* 
ture was incurred without wilful negligence or intention of fraud, is te- 
ferred exclusively to the judgnoent of the secretary of the treasnry. 
It does not belong to the judge to express an opinion on this poMt. 
The secretary forms his opinion on the facts stated alone, under the 
law, no evidence can be submitted to him by either or both parties, as it 
is not on the evidence but on the facts found and stated that he is to act. 
If either party is net siatisfied with them as found by the judge, I by no 
means intend to deny that he may properly express hi's dissatisfaction 
to the secretary, but then the secretary cannot legally act on )iis re** 
presentation or on -evidence produced by him in making up his jtidg* 
ment, whether the forfeiture was or was not incurred through excusable 
ignorance and without fraudulent intention. But he might in his dis- 
cretion return the statement of facts to the judge for further inquiry and 
for having further evidence, and on such re-examination the facts may 
be re-stated or the statement be amended. It will then be on such re> 
statement that the secretary will act, and not on the evidence of facts. 
But the power of remission is confined exclusively to his discretion, and 
when he has decided, the court has no judgment to exercise on the 
subject, but is bound in debito justiticb to issue the order of restoration. 
The act of the court therefore in making this order is more in the nature 
of a ministerial than of a judicial act, for it is simply to carry into 
effect the remission. 

That the Secretary has a right to revise his decision after it has been 
made and made known to ttie parties, it seems to me, cannot well be 
questioned. If, in making up his judgment, he is supposed to act judi- 
cially, then in analogy to the practice of other courts it would seem that 
he ma^l have the power, if he thinks injustice has been done, to review 
and revise his judgment. Every court has that power. If a decision 
once made and promulgated is irrevocable, it must be equally so, 
whether the decision is to remit or not to remit. Yet, it would scarcely 
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be contended, that when once the secretary had determined not to re- 
mit, and his decision had become matter of record by being placed on 
the files of the court that he could not revoke that determination for the 
purpose of admitting the proof of further facts. Still there must be 
some time or other when his power over his decision must cease. The 
question is, what that lime is ? If the order of restoration awarded by 
the court was strictly a judicial and not a ministerial act, I should ad- 
mit the conclusion of the claimant's counsel, that the secretary could 
not by his act annul a judgment of the court. But how far that would 
beneficially relieve the claimant is by no means certain. For if it is a 
judgment of the court, it is a judgment^grounded upon a single fact, and 
if the secretary should certify that the warrant of remission was impro- 
videmly issued, it would be the duty of the court to stay its proceedings, 
and if a writ of restoration had been awarded and not executed, to issue 
a supersedeas, till he could have time to re-examine the case, and if on 
such re-ex«tmination, he should determine not to remit, to reverse its judg- 
ment. Such it seems tome would be clearly its duly, because it would 
then be apparent, that the only foundation on which it rested, failed. If 
so, it is ndt very material xvhether the order of restoration on which the 
writ issuers be a judicial or ministerial writ. Jones v. Shares^ 1 
Wheat. 462. The question would again return, when the power of the 
secretary over his determination is at an end? 

We come then to the question, when does the remission become ir- 
revocable? The argument of the district attorney is, that it does not 
become irrevocable until the goods are actually restored to the posses- 
sion of the claimant. In support of this position, he cited the case of 
the U. S. V. MorriSy 10 Wheat. 246. The question in that case arose, 
On a remission after a decree of condemnation. The power to remit 
after a final condemnation, was contested. The same question had 
occurred in the circuit courts, and had been differently decided in dif- 
ferent circuits. In this it had been held that the rights of the parties be- 
came fixed by the decree, and particularly that the title of the seizing 
officers to their shares in the forfeiture, became consummated and per- 
fect beyond the secretary's power of remission. The Brig Helen, 1 
Mason, 401. The Margaretta, 2 Gall. 515. A contrary doctrine had 
prevailed in other circuits, 10 Wheat. 296. The case was very elabor- 
ately argued by eminent counsel and was fully considered by the court. 
It was decided that the rights of theofiicers were inchoate by the seizure, 
but that they remained imperfect and contingent during the whole pro- 
ceedings in court and after final decree of condemnation, and did not be- 
come consummated and indefeasible, until the money was actually paid 
over to the collector for distribution. Until the actual delivery over of 
the property or its proceeds under the decree, the rights of the o£Scers, 
and, it would seem to follow, the rights of all others claiming an interest 
in the property or fund in litigation, whether legal, equitable or precari- 
ous, like that of a petitioner confessing a forfeiture, were held to be de- 
pendant on the will of the secretary, under his power to grant or refuse 
a remission. The decision appears to me to be placed on tfie broad 
gfound, that all right to the fund are subordinnte to the secretary's 
power to remit or not to remit, until the proof of law is finally closed by 
puiting the party entitled into the actual possession of the fund. The 
Mipreoie ooun having established this principle, it appeared to me to 
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govern the present case, and after some reflection, that opinion was inti- 
mated to the parties. If the remission bad been a free and and uncondi- 
tional remission, I still think, that the decision in the case cited must 
have governed this ; and that the secretary might revoke a warrant of 
remission at any time before the precept of a court carrying it into effect 
was finally executed by the delivery of the goods to the claimant. Per- 
haps, independently of that decision, we might be brought to the same 
result from a more general principle of law. The forfeiture being con- 
fessed, and therefore the title of those claiming under it admitted, the 
remission by which the property is restored to the claimant partakes of 
the nature of a gift or donation, and being without consideration, it is 
in its own nature revocable at any time before the actual delivery of the 
thing. A douaiiou after it is delivered, and not before, in the commoa 
law, takes the nature of a grant or contract executed, and becomes ir- 
revocable. 2 Black. Com. 440—1. 2 Kent Com. 438—40. Com. Dig. 
Bacon's D. 2. 2 Strange, 955, Smith v. Smith. 6 Cranch 27, Fletcher 
V. Peck. 

But, however this may be, there is a circumstance that distinguishes 
this case, and takes it out of the principle of the decision of the supreme court, 
and also extracts it from the more general principle of law, by which gifts 
are revocable until they are executed by delivery. It is this, that the 
warrant of the secretary is not a free and unqualified condonation or re- 
mission, but is coupled with a condition precedent to be performed by 
the grantee. Now it is an unquestioned rule of law, that if a grant is 
made on a condition precedent, no title vests until the condition is per- 
formed, so that if the condition be illegal or impossible, the title never 
vests. 2 Black. 157. Co. Litt. 206. But being legal and possible when 
it is once performed, it vests absolutely, and the title becomes pure aud 
perfect and discharged of the condition. 2 Cruise Real Property, 
41. Com. Dig. Condition B. 3. It then vests as a purchase, and 
if the condition be an onerous one, as a purchase for a valuable con- 
sideration. It has already been stated, that the tender under the circum- 
stances was equivalent to a performance, not for discharging the obliga- 
tion to i>ay the costs, but for perfecting the title and rendering it inde- 
feasible. It became thus a contract |)erfect by mutual consent and 
concurrent acts of both parties, and cannot be dissolved but by the con- 
currence of both. 

There is, however, another fact in the case to which it is proper to 
advert before closing this opinion. The tender of performance was 
made on the 30ih of Septeujber, and the letter of the secretary to the 
attorney, requesting him to return the warrant, bears dale the 29ili, the 
day belore. If this letter is to be considered as an actual revocation of 
the remittitur, it may be said that it was revoked before the condition 
was performed. Considering it as such, when does the act of revoca- 
tion take effect so as to annul the remission. This raises a question of 
no small ditticulty, on which there has been some diversity uf opinion. 
The conclusion to which 1 have come after considerable reflection, and 
consulting all ihe authorities wiiiiin my reach, is this, thai the revoca- 
tion has us effect to annul the remission at the lime when it becomes 
known to the other parly, and not before. To borrow a couveuieut 
phrase, more familiar in other systems of jurisprudence than in ours, if 
things had remained entire until the revocutiou iiad been brought home 



THE NEW-YORK LEGAL OBSERVER, S7l 

U. S. Diitrict Court.— The Palo Alto. 

to the knowledge of the claimant, that is, if nothing hnd been done on 
the part of ihe claimant to change the relation pnd condition of the par- 
ties in respect to this matter, the revocation would have annnlted the 
warrant of remission, and the parties would hnve stood as though none 
had been issued. But the remission having been received and accepted 
by him, and the condition performed as far as it could be without the 
inconvenience of the other party, the revocation then came too late. 
The remission had taken eflFect and become irrevocable. 

My opinion proceeds on this general principle, that in all engagements 
inter absentes, when the negotiations are carried on by letters or mes- 
sengers, an offer by one parly until it is made known to the other, is 
but an intention not expressed, propositum in mente retentum. If the 
messenger or letter can be overtaken before it arrives at its destination, 
it may be revoked ; but if the revocation does not arrive until after the 
offer is received andaccepted^ and especially not until it has been acted 
upon when it is too late. For the revocation is but a simple act of the 
will, a propositunij not res gesta an act done until after it is known, 
and of course can have no more effect than an intention not expressed, 
but confined within the breast of the party. It is a remark of one of 
the most profound jurists of the last age, that an act of the wilt not 
known in jurisprudence is as if it did not exist. Une volants qni n^est 
pas connue est en jurisprudence comme si elle n' existait pas, 6 ToulU 
Droit Civile, No. 29. 

This is the conclusion to which my mind has been brought after the 
most careful consideration I have been able to give to the subject ; so 
that if the letter of Sept. 29th, be considered as a revocation, it must 
also be considered as much when the knowledge of it was brought 
home to the claimant, and this was after the conditon was performed. 

At the same time it is freely admitted that this is a question of gene- 
ral jurisprudence of no little intricacy, and that it is not easy to deter- 
mine by any universal and inflexible rule when engagements entered 
into by letters or messengers between persons residing at a distance from 
each other become irrevocably binding on both parties. The question 
was pretty fully considered by the Court of King's Bench, in the case of 
Adams v. Litidale, 1 Barn. ^ Aid. 621, and the decision was in con< 
formity with the principle that I have adopted. But I infer from the 
reasoning of Best, C. J., in the case of Rouiledge v. Grant, 4 Bing. 653, 
that this decision was not entirely satisfactory to the court of common 
pleas, or at least it receives but a qualified approval. The same general 
question was presented to the supreme court of Massachusetts in McOul- 
loch V. The Eagle Ins. Co. 1 Pick. 272, and to the court of errors in 
New York, in Martiti v. tVithj 6 Wend. 103, and these courts came to 
opposite conclusions. It has been found not free from difficulties by the 
civilians, and perhaps it will not be found an easy task to reconcile 
all these opinions. The subject has been examined by Pothier Conr 
trat de Verite, No. 32, by Toullier, Droit Civile, Vol. 6, No. 30, 31, and 
notes, Vol. 7, No. 321 and notes, and it was discussed by Merlin in a 
very elaborate argument before the court of cassation, with his usual 
logical acuteness and copiousness of learning. Repertoire de Juris- 
prudence. Vent. § I, Art. 3, No. 11, bis. To the general rule that has 
been stated there is one well established exception. If the party who 
makes the offer dies or becomes insape before it is received and ac- 
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qepted,, the ofi'er is iheu a nullity^ though acc;e{»l8d before the ciei^tb iak 
known. 

On ihe whole, nf>y opinion is, tha,t the conditioqal remission HaTiqg 
been received and accepted by the claimant, and be having tendefe4 
full performance of the condition and performed it as far as he could, 
wittiout the concnrreiice of the other party, atid so far as was neqesaary 
to vest and render perfect his title before the revocation became knawa 
to him, his title thereby became absolute and indefeasible. It then bo- 
came a controct executed. 

Libel €lismw<((. 
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Before the Honorable M. ULSHOEFFER and Judges INGRAHAM and DALT. 

Mary Riley v. Walter A. White. — IBth July. 1848. 

In an action for board of defendant's wife and for money lent defendant, set np as a defence, 

under the plea puis darien coHtinvaneey a sealed receipt for ten dolkm in foil of all demandiL 

There was no evidence to show that any money was paid. 
Held that, although such a receipt might be presutnptiye evidence of a settlement between 

the parties, and might be explained or contradicted, that it could not operate as a release of 

the debt, and was therefore no bar to the suit. 

Assumpsit for board and lodging of defendant's wife and for siooey 
lent After issue joined, defendant pleaded puis darien conHnt$aneef 
and set out a sealed receipt of which the following is a copy. 

"Received, April 3d, 1848, from Walter A. White, ten dollars in full 
for all accounts, claims and demands to this date. 

her 
Mart + Rilet, [u sJ 
Witness, mark 

Henry Hallbnbakis, 

380 Broome Street." 

The cause was referred by consent. The defendant proved the exe- 
cution of the receipt ; but on cross-examination, the witness said he go( 
plaintiff to sign the receipt, and told her it was a receipt in full for Mrs. 
White's board. He did not pay her any money and did not see any 
paid. 

The defendant proved that he paid his wife $114, and i^^reed to pay 
her $3 a week during her life, at the time the receipt was signed. The 
plaintiff proved the board and money lent, and the failure of defend- 
ant to pay any part of the $3 a week for his wife's board. 

The referee reported for the amount claimed by plaintiff, 

C W. Sandford, moved to set aside the report 

1. The issue referred to the referee for trial was the plea puis dorisu^ 
d6c., and the truth of the plea was the only issue, 

2. The plea was fully proved. The report should be for the de- 
fendant* 
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3. Part of plaintiflf's testimony was irrelevant 

S. B. Bropky and P. Y. OuUpt, for plaintiff. 

1. The receipt was a fraud upon the plaintiff who signed it as a re** 
ceipt in full for board, and not in full for all demands; it was not in- 
tended to apply to the claim for money lent. 

2. Suppose the receipt had been drawn in full for board, it would not 
support the plea puis darrein continuance. The plea in bar must f lil 
on this point, and the plaintiff should recover, because the receipt did 
not reach the whole cause of action. 

3. A sealed receipt or release may be explained or contradicted by 
parol. Star. Evi. Title receipt A. 2 Rev. Stat. 406. 

4. There was no consideration shown for the receipt. Rogers v. 
Rogers, 616. 

JBy the Court. — Inoraham, J. — The paper set up by the defendant 
as a bar to this action is not a release, but a mere receipt. The addition 
of a seal to the plaintiff's name does not alter its character, or add to its 
validiiy. It is still a mere receipt in full and has none of the attributes 
of a release under seal. It is, however, presumptive evidence of a set- 
tlement between the parties, but may be explained or contradicted. So 
the consideration of a sealed instrument may now by statute be im- 
peached in the same manner is if it were not sealed. 2 R. S. 406. 

The question then arises, whether a mere receipt in full of all de- 
mands, which is without consideration, is a bar to a subsequent action. 
I am of the opinion that it is not. The payment of $10 in full, when 
understood between the parties, would be a good accord and satisfaction; 
but a receipt given without any payment or consideration whatever, is 
no bar to the plaintiff's claim. 

The only consideration which is alleged to have existed, is the pay- 
ment of money by the defendant to his wife. I am at a loss to see how 
such a payment can be a consideration for any thing. 

The title to the money was not changed by being placed in his wife's 
hands, and no benefit could result to the plaintiff or harm to the de- 
fendant. 

How far this receipt may be available as proof of an accord and 
satisfaction, is not necessary now to be decided. It cannot be used for 
that purpose under the present pleadings. 

There was error in admitting testimony that the subsequent pay- 
ments for the wife's board were not made by the defendant. This had 
nothing to do with the present question in controversy. It may have 
influenced the referee to decide against the defendants, and for this 
cause, the report must be set aside. 

Report set aside, costs to abide the event. 



VOL. VI. 36 



274 THE NEW-YORK LEGAL OBSERVER. 

Snrrogate*8 Coart— In the niat(«r 9i the ii^tate of Isaac Lawrence. 

[Neuh York City.] 
B«fbra the Honorable CHARLES MoVEAIf , Sanogate. 

tN THE MATTER OF THE APPLICATION TO MORTGAGE, LEASE OR 
SELL THE REAL ESTATE OF ISAAC LaWRENCE, DECEASED. 

The order of the Sarrogate to an adminiftrator to sell the real estate of an intestate is a power, 
and is anidogoos to a power in trust to sell, as disUnguiahed from a trust. It is a judicial 
decree that the lands be sold to pay the debts of the intestate, as well as ajodioial maiidala 
to the administrator to execute the decree. 

In executing the decree, the administrator acts in a ministerial capacity. His duty and his 
powers are the same as a sheriff on an execution, or a Master la Chancery on a sisnaar sale. 
He is not vested with the discretion of a trustee. The exigency of the order of sale it, that 
he execute it presently — now. 

This court could not give any additional judicial force to such order by any other order it is 
oonpetent to make, or make it more mandatory ; any attempt to do so would be in dispar- 
agement of its force, for it is already a peremptory order to sell 

The authority given to this court by the Revised Statutes, to enforce all lawful order$ that it 
shall make by attachment, is sufficient authority for this court to enforce obedience to the 
order of sale by attachment. 

A partition or division of lands, or assignment of dower in a proceeding in the court of ohanoery, 
in which the widow and heirs only were parties, cannot in any manner a Act the lighls tf 
the creditore of the intestate. The sale in pursuance of the order of this court, it m expreariy 
provided by statute, shall include within it the widow*8 right of dower. 

The statutes of this state regulating the descent and transmission of property in case of the 
death of the possessor, to his widow, heirs and next of kin, do not constitute a oontrattt 
with them, within the provision of the constitution of the United States, nor vest the axpeo^ 
ants under such laws, with rights and privileges within the constitution of this State. 

That the widow has embarrassed a sale attempted under the order, or that it is rendered pro- 
bable that she will endeavor to do so again, by spreading false reports as to the title of the 
intestate being subject to her dower instead of being free from her dower, is not good caan 
to suspend the sale under the order. 

The administrator is bound to exercise a sound discretion as to the mode of conducting the sale, 
lie is not bound to consummate the sale if, for any reason, it would be so unfairiy conducted, 
that the Surrogate would be bound to set it aside. In conducting the sale, be mnat diacEaeCly 
adapt the means to the end he basin view, and that end must he the highest price. 

The circumstances of the case appear Id the opinion delivered. 

TF. B. Lawrence and Daniel Lord^ for petitioner G. B. Butler. 

G. M. Ogden and D. B. Ogden^ for administrator. 

X O. Kingj Jr.^ for J. G. King, trustee, &c., and Prime, Ward d& 
King. 

O. F. Talman^ for Bank of Orange County, and executors of G. D. 
Wickham, deceased. 

W. B. Latbrencsy Jr.^ for Christopher Fry ; creditors in favor of 
application. 

Edward Sandfordj for Mary Williams. 
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W. Van Hooki for Malt by Gelsiot), and execuiors of James Boggs, 
deceased, aud executors of A« L. Sands, deceased. 

F. Pmiz^ for The Mechanics' Banking Associatioa. 

A. D. DUmaaa^ for Henry Barclay. 

A. W. ClasoH, Jr., for The Bank of the State of New*York. 

jB. Robinson, for The New- York Life Insurance ^nd Trust Com- 
pany. 

WiUiam Lawrence^ in person. 

George S. Fox, executor of T. Leggett, deceased, m persoU ; credit* 
tors opposing application. 

The Surrogate. On the second day of September, in the year 
one thousand eight hundered and forty-three, this court, then held by 
my immediate predecessor, the Hon. David B. Ogden, on the applica- 
tion of the administrator, made an order for the sale of the real estate 
of the intestate. The property embraced in this order consists of several 
valuable houses and lots within the county of New- York. Previous to 
the order of sale, the dower of the widow in the lands of the intestate 
was assigned to her by the Court of Chancery, on proceedings insti- 
tuted for that purpose in that court, to which she and the heirs at law 
of the intestate were parties. The assignment of dower was an equita- 
ble Alignment, that is, instead of assigning her dower in each several 
lot of land, the whole property was considered as one lot, and one third 
in value of the whole was assigned to her, so that she held her estate in 
dower in the lands of the intestate, in entire undivided improved lots. 
Thai portion of the land of the intestate thus assigned to the widow as 
dower, was embraced in the ofexler of the Surrogate and directed to be 
sold. Th^ order of the Surrogate was executed in part, shortly after 
it was made, by a sale of a larger portion of the lands, and the proceeds, 
amounting to some $140^000, were brought into this court, and distri- 
buted among the creditors ; no portion of them being retained to satisfy 
the widow's dower. A part of the property sold, on the application for 
confirmation of the sale, was ordered to be resold by the then Surrogate; 
which order was appealed from and the appeal has not yet been heard. 
The lands which were assigned to the widow as her dower, as well as 
some other portions, have not been sold. An application is now Inade 
by the assignee of a creditor, whose debt has been established in this 
court, for an order directing the administrator to execute the order of 
sale in full, by sellng all the land embraced in the order of sale, and not 
sold. In answer to this application, it is alleged that a well-concerted 
pJatt of depreciation has been arranged, by which the property, if sold, 
must be sacrificed as to the creditors, for the benefit of others. It is 
clearly shown that in a recent attempt made by the administrator to sell 
in pursuance of the order, the legal notice of sale published in the news- 
paper by the administrator, was followed by an equally formal notice 
by the Widow, stating that the lands advertised to be sold in the adver- 
tisement of the administrator, were assigned to her by the Court of 
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Chancery, and " that any title derived from the sale thereof, in pursu- 
ance of any order of the Surrogate of the county of New- York, or other- 
wise, would be subject to the said decree of the Court of Chancery, and 
of the life estate of the said Cornelia Beach Lawrence," (the widow.) 
It is also shown that an opinion in print signed " Daniel Lord," support- 
ing the widow's title claimed in her said notice, was in existence, and 
circulated previous to the contemplated sale. It is also proved that at- 
tempts were recently made by the widow to purchase the claims of 
creditors. It is alleged that she has purchased a large share of the debts 
against the estate. It is alleged also, that this application is made for 
her benefit, and at her instigation. It is claimed that by law the sale 
is free from all claim of the widow's dower, and that this application, if 
granted, is to be followed by the notice of the widow, and the circula- 
tion of said supposed opinion, with the design to sacrifice the property, 
and that such will be its effect, and that therefore the order compelling 
the sale should not be granted during her life. 

I have thus presented the case sufficiently to raise the points of law 
involved in this application. Has the Surrogate the authority to grant 
the order asked? The answer to this interrogatory will involve the 
consideration of the force and effect of the original order of sale ; the 
duties, power and obligation of the administrator as the selected instru- 
ment of the law to execute the order ; the authority of this court to en- 
force the execution of the order ; and, if it have such authority, what 
is the proper mode of its exercise. 

An administrator is the personal representative of the intestate, and 
succeeds to his personal estate. He is not the representative of the 
creditors, nor of the next of kin, although they are dependent on his 
administration, for securing their interests in the estate. They have no 
legal representative, they act for themselves. An administrator has no 
title to, or interest in, the real estate of the intestate, nor is he invested 
with any power to do any act which will affect the interests of the heirs, 
in such estate. In making the application to the Surrogate to sell, he is 
the agent of the creditors specially appointed by the law for the occa- 
sion, by reason of his existing connection with the estate. This agent 
can on his own motion apply for the sale, or the creditors can compel 
him to apply. He cannot of his own motion make the application after 
three years have expired, but can be compelled by a creditor to make it 
after that time. The authority granted to him by the Surrogate to sell, 
considered merely as authority, is strictly analogous to a power in trust 
to sell, as distinguished from a trust. It is a power. There is nothing 
lacking to make it a perfect power — a full authorization to sell. The 
power in him is derivative entirely, and is in no sense original, so as to 
invest him with any discretion in regard to it. The power is derived 
from the law. The instrument appointed to declare and give effect to 
the law, is the Surrogate and not the adcninistrator. The command of 
the law is addressed to him. His duty is obedience. He has no other 
obligation. Although the order may, as it affects the administrator and 
others, be regarded as an authority to sell, as it regards the administrator 
alone, it is also a command to sell. It is not only a judicial decree that 
the lands be sold to pay the debts of the creditors, but it is also a judi- 
cial mandate to the administrator to execute the decree. It is not only 
SO in form, it is also so in force and effect. What difference can there 



THE NBW-YORK LEGAL OBSERVER. 277 

Sarrogate'f Court — In the Matter of the Estate of laaac Lawrence. 



be between the force and effect of a judgment of this court, made 
in pursuance of law for the sale of the real estate of the intestate to pay 
creditors, and a similar judgment on a similar application in the Court 
of Chancery 1 The state has vested both courts with the power to 
make the decree. The decree of a high court is not more potential 
than the decree of an humble court ; it is jurisdiction that confers 
power, and when the court has jurisdiction, it is the sovereign authority 
of the state that commands, than which no authority can be higher. 
The decree of this court is consequently as high an authority, of as 
much force, and as obligatory, as that of the Court of Chancery. It is 
a full and perfect appropriation of the lands. It commands the adminis- 
trator to give effect to this appropriation by sale. He is the ministerial 
officer appointed by the law to execute this decree. His duty is similar 
to that of a sheriff on execution, and is strictly analogous to that of a 
master, on executing a decree of sale. His duties in executing the order 
as prescribed by statute, are almost a literal transcript of the prescribed 
duties of a master. He is to advertise the sale a prescribed time, he is 
to affix notices of the sale in public places, he is to report the sale for 
confirmation, and if confirmed, he is to execute a deed of conveyance 
to the purchaser, and he is to bring the money into this court to abide 
the order of distribution. This is a master's duty on the same decree, 
in detail and his whole duty. His duties being the same as a master's 
in executing the decree, it follows that his powers and obligations are 
the same. He is not in any sense a trustee, nor can he exercise the dis- 
cretion of a trustee. He has no more right to delay a sale than has a 
master. The exigency of the decree is that he execute it presently, 
now. That fact is as to him judicially determined, and being so deter- 
mined, has the force of a judicial determination ; and a ministerial offi- 
cer, who is called upon to execute the order, has no right to question its 
wisdom or expediency in this or any other respect. Passive obedience 
is his duty. 

Ttiis application for a new order is founded in a supposed necessity 
of having an order more stringent in its requirements and more impuU 
sive in its character, than the order of sale. The order of sale, in tlia 
plainest terms, commands in itself its own execution ; either that com- 
mand is without force, or the order now asked for is supererogatory. 
The law has spoken in that order, and it is the only order it lias autho- 
rized in express terms. I do not think that I could, by any order not 
recognized by law, nor contemplated by it, give any force to the order 
provided by law, to consummate its declared object. Any attempt to 
add to it to make it more authoritative, would be to disparage its force 
and to detract from that fulness and perfectness which it possesses. 
Could i bruig myself to believe that there was authority for this appli- 
cation, it would follow, in my belief, that the order of sale was not 
mandatory — that it was not a peremptory order to sell presently. That 
consequently the executor had a discretion other than that of a sheriff 
or a master to revise the order and consider its policy and delay the 
sale. If I possessed the authority to make this order (now asked) it 
would follow that the time of executing the order was not before judi- 
cially determined, and of course that a discretion as to its execution was 
left. In such a view of the case, I would be bound, in exercising such 
conceded discretion, to grant an order postponing the sale, or stopping it 
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rnilil such time as in my judgment the interests of the ereditore would 
be best subserved. I cannot charge the means provided by the law to 
tccomplish its end, with such uncertainty or imperfecCioo, I regard 
the order of sale as full and perfect, both as an authority Und as a com^ 
mand, and that it imposes as fully and as perfectly the correlative obli«' 
gation of obedience on the administrator. I regard the order not only 
as full and perfect, and therefore incapable of being made better or 
stronger, hut also as immutable. It must stand forever as between 
these parties, unchanged. It leaves no discretion to me, or to the admi- 
nistrator, as to any matters determined by it« It is as binding on me as 
on the administrator, and its obliRation is as perpetual as it is impera- 
tive. Nothing therefore remains for this court to do, except to enforce 
obedience to its decree, and, in my judgment, that is not done by reite- 
rating its command. 

The provision of the statute conferring power on this court to enforce 
its decrees, is in these words : ^< Every Surrogate shall have power to 
enforce all lawful orders^ processes and decrees of his court, by attach- 
ments against the person of those persons who shall neglect or refuse lo 
comply with such orders or decrees, or to execute such process, which 
attachments shall be in form similar to that used in the Court of Chan- 
cery in analogous cases." 2 Rev. Stat. 155, sec. 6. The attachment is 
given to enforce all lawful orders. That this is an order , and that it if 
lav)fuly cannot be questioned, nor can it be questioned that, literally 
speaking, it is within the statute. On the supposition that the order of 
sale is an order within that provision, it will afford the fullest scope to 
make the exercise of power in this court analogous to that of the Court 
of Chancery. In such a case whatever would justify a master from at* 
tachment in not selling or proceeding to sell would justify an admitm^ 
Irator, and whatever would excuse a master would excuse the adminis* 
trator. This will make the analogy perfect, as to the powers of the 
court to grant the order, the duties and obligation of him upon whom 
its execution is imposed, and the power of the court to enforce its exe- 
cution. I am fully persuaded that this is the true oonstruetioa of the 
statute, and that the precedents in the Court of Chancery will in all re^ 
spects apply with equal force to this, and thus afford to all parties the 
opportunity of treading on fatniliar ground. 

The embarrassments to the proper execution of this order, which the 
administrator has encountered and which he is likely again to encoun-* 
ter, arise from the claim of the widow to hold an indefeasible tetate in 
dower in the lands ordered to be sold, and that any sate that is in the 
power of this or any other court to make, will give the purchaser no 
right to the possession of his purchase, nor to enjoy its profits, during 
her life. She does not rely in silence upon rights of which she cannot 
be divested. She is anxious to impress those views upon others. She 
is industrious in the use of means to depreciate the property, and make 
the sale practically to the creditors subject to her dower, whether it is 
so in law or not. That it is her design to make the cloud thick tmd 
dark over this title, is scarcely concealed. That she can have no in* 
texeat to do so on the supposition that her rights are vested, is as mani* 
feel as her interference. The means that she uses ere the best that could 
be devised to accomplish the end in view. The end is to have the pro- 
perty sold at prices in which the purchaser will buy in reference to her 
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supposed estate for life. The means are the formal notice accompanying 
the advertisement of sale referring to a decree in chancery establishing 
her rights and asserting her rights to be indefeasible, together with the 
circulation of the supposed opinion of Mr. Lord supporting her claim. 
If this court has the constitutional authority to order the sale in the 
manner in which this has been done, which is the manner prescribed by 
statute, the interest of creditors in these lands to have them appropriated 
to the payment of their debts became vested at the death of the intes- 
tate, as much so as those of the widow, and it is against the first prin- 
ciples of justice, as well as against every principle of law, that a parti- 
tion or division of land or assignment of dower, in a proceeding in a 
Court of Chancery, in which the widow and the heirs only were par- 
ties, should be allowed to affect in any manner whatever, the rights ot 
interests of the creditors. The decree is binding upon the parties to it, 
forever. It is, as to these creditors, as if it had never occurred^ in all 
matters affecting their rights and interests in this estate. It is, as to 
them, a perfect nullity. That it was the design and intent of the legis- 
lature, that the effect of the sale on the order of the Surrogate should be 
to vest the purchaser with the titb of the intestate, free from the very 
claim that is here set up, is too manifest to admit of question, and has 
not been questioned. The legislature declares by law that such shall be 
the effect of the sale, in so many words. If it was competent for the 
legislature to pass such a law, it is, beyond controversy, the law of the 
land. The authority of the legislature to pass it, is denied on the be- 
half of the widow, as being unconstitutional. The constitutional ob- 
jections to the validity of the statute are, as I understand them, founded 
on the provision of tftie constitution of the United States, prohibiting a 
state from passing any law impairing the obligation of a contract, and 
on the provisions of the constitution of this state, declaring that '' no 
member of this state shall be disfranchised or deprived of any of the 
rights secured to any citizen thereof, unless by the law of this state, or 
the judgment of his peers," and also by implication, on the clause re- 
lating to the taking or jprivate property for public use. 

The statute passed after the marriage of a woman, allowing her dower 
to be admeasured to her in money Instead of the laud, which was the 
la,w at the time of her marriage, against her consent, is supposed to be 
in conflict with one or all of those constitutional provisions. This ob- 
jection supposes that a general statute regulating the descent and trans- 
mission of property, in the case of death, is either a contract or a vested 
right or privilege of citiasenship or otherwise, so that those laws cannot 
be altered under the circumstances mentioned. The wife's right is this: 
— the statute provides that in case she survives her husband, she shall, 
after his death, be endowed of his lands. The statute of descents pro- 
vides that a son, who is au only child, shall succeed in fee to the same 
lands in case the father shall die intestate, and shall not have sold the 
same during his life. The law promises the son that in case his father 
shall die seised and intestate, the fee shall descend to him. The father 
dies seised and intestate — can it be said that if the legislature had 
changed or altered the descent after the father was seised and the son 
was born, and before the lather died, that the law was unconstitutional, 
or that the son must take notwithstanding the alteration ? or can it be 
said, that because the wife's right depends upon the happening of one 
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oontingent event, and the son*s on two, that they are different. The 
interest in neither case vests until the death of the husband or the father, 
and the promise is equally strong to both, on the contingencies men- 
tioned in each case. The rights in either case have the same character- 
istics. They are imperfect, inchoate and contingent; alike imperfect, 
alike inchoate, and, although not contingent in the same degree, alike 
contingent. Death of the owner, and death only in either case, makes 
the right perfect. Death makes the wife a widow and the son an heir. 
If they die before him, no title dies with or descends from them — they 
have none to lose or transmit. They never had any. During the life 
of the husband, the wife can by statute release her imperfect right, or 
mortgage it, in conjunction with her husband, and so far, and so far 
only, is her right regarded in law. The son can bargain and sell his 
right of inheritance during his father's life, by a binding executory con- 
tract. So far are his rights regarded in law. The widow's right to 
administer, in case of intestacy, is of the same class of rights, and is 
considered a valuable right. I do not think that general regulations for 
the descent and transmission of property, in case of the death of the 
possessor to his widow, heirs and next of kin, can be regarded as con- 
stituting a contract with them, so as to bring those laws within the 
prohibition of the constitution of the United States, nor as vesting the 
expectants under such laws with rights or privileges within the mean- 
ing of the constitution of the state. If such laws are within the con- 
stitutional provisions tnentioned, it follows that they cannot be changed 
so as to take effect while the wives and children of the existing genera- 
tion can, as to themselves, show that the change was made, after they 
became wives, or in case of the children, after they were born, for the 
promise is to all of them alike. 

Statutes divesting persons of their fee in land against their will, and 
giving them money in exchange, are constantly enforced in cases of 
partition in the Supreme Court and Court of Chancery, and in the same 
proceedings, widows are compelled to take their dower in money against 
their will, yet I believe the constitutionality of these laws has never 
been questioned. This question, although involved in the discussion 
of this motion, I do not consider the point of the case, so as to require 
further discusssion of it from me. As far as this court is concerned, it 
is a determined question. It was so determined by the Surrogate, when 
he granted the order. I deem it, however, proper, and as due to the 
administrator and the creditors to say, that I regard the statute as clear 
and emphatic in its declaration, that the purchaser under the sale, will 
take the lands free from the claim now set up by the widow, and that 
no other sale can be made, and that there is not, in my opinion, any 
constitutional impediment to its having its full force and effect, as a 
valid law of the land, as it purports to be. So entirely am I persuaded 
of this, that I would not hesitate a moment as to my duty, to invest the 
proceeds of sale for her use, and to pay her the interest thereof. Should 
she, therefore, succeed to have this sale made as if subject to her dower, 
the creditor's interests will be subject to a double dower, the one prac- 
tical, from such a consideration influencing the sale — the second inevi- 
table, from the absolute requirements of the statute. 

Notwithstanding these embarrassments, it is the duty of the adminis- 
trator forthwith, to proceed with the sale. The embarrassments are not 
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intrinsic, but casual and temporary. This sale is an ordinary remedy 
for the payment of debts, and for a court to authorize the forbearance 
to sell as a remedy for the payment of debts, because combinations 
supported by errors of opinion, are at work to depreciate the Value of the 
lands, would be to charge the administration of justice with a want of 
sufficient energy to accomplish its end, and would in effect, be saying 
that truth had lost its moral force to dissipate error, neither of which 
propositions are admissible as aground of judicial interference. 

I have said that the administrator was not vested with any discretion 
in this matter. I meant in the sense that it was claimed. He has a 
limited discretion. It is, however, the discretion of the sheriff on an 
execution, or the master on a sale. The statute says the sale shall be 
in the county where the lauds are situated. To sell at Harlem would 
be a compliance with this statute, yet it would be not a discreet exercise 
of power, and this court would set it aside as not being fair, — for in the 
exercise of a sound discretion, he is bound to sell at the Exchange. The 
statute says the sale shall he made between the hour of nine in the 
morning and the setting of the sun, yet if made in this ciiy at four 
o'clock in the afternoon, this court would set it aside, as not fairly 
made ; for in the exercise of a sound discretion, it ought to be sold at 
the usual hours of the sale of real estate at the Exchange. If the sale 
was advertised to be made at the Exchange in the morning, and a snow 
storm should on that day block the streets so as to prevent purchasers 
coming, the sale would not be made fairly, if made ; or if, while the 
sale was progressing, a fire should break out and call off the bidders, 
and thus prevent competition, and the sale was consummated under 
such circumstances, it would not be fair. If the administrator discov- 
ered, on the day of sale, a combination among men, the effect of which 
would be to destroy the oidlnary competition, and should consummate 
the sale, it could not be regarded as fair. The Surrogate is eiijoiued by 
the statute not to confirm the sale unless it be affirmatively shown that 
U was fairly conducted^ and where the sale would, in the judgment of 
the adminisitraior, if consummated, ba |)alpably so unfairly conducted, 
that the Surrogate would be bound to set it aside, he need not, I think, 
consummate it, but may postpone it temporarily. This is the law as re- 
gards sheriffs and masters. 

If he has not the discretion of a trustee, or a judicial discretion, he is 
not an automaton to move only as he may be acted upon. He is to have 
his eyes and his ears open, that he may see and hear every thing that 
may affect the sale. He is to be diligent in removing obstructions and 
impediments, whether arising from the elements or the contrivances of 
njen. He is bound to have the sale fairly made, and the means that he 
uses must be those which will best secure that end. I think it would be 
his duty if the sale was embarrassed with a claim, that the purchaser 
would take subject to the widow's dower, to declare that such was not 
the effect of the sale, and that the sale was made on the condition that 
the conveyance by the administrator, would convey the estate of the in- 
testate " free and discharged from all claim of dower for the widow of 
the intestate," in the language of the statute itself. Nay, more ; if in 
the exercise of a sound judgment, he is of the opinion that the embar- 
rassments are such, that a sale cannot be fairly made, unless the fullest 
scope be allowed to the purchaser to try the question of the widow's title, 
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in a competent court, before he shall be compelled to pay the purchase 
money, it would be the duty of the administrator to take a nominal sum 
as part of the purchase money, from a responsible purchaser in good 
faith, merely to give validity to the bargain, that such question might 
be raised on a bill for a specific performance by the administrator, and 
put in process of determination without loss to any one. In the exer- 
cise of a sound discretion, he is also permitted to sell, on a credit of 
three years, for not more than three fourths of the purchase money, and 
submit such sale to the Surrogate for his approval. Ms must adapt his 
means to the end^ and that end must he the highest price. His own 
discretion is to guide his judgment under the law. W hat I have said 
by way of illustration of my views, is not to be considered as advice. 
The administrator must be left free to act under the order as it is, and 
I tnust be left free from the embarrassments of extra-judicial advicei 
when t am called upon judicially to review his conduct. This applica- 
tion is dismissed without costs to either party, and without prejudice 
to the rights of any creditoi; to make application for an attachment. 
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Wren v. Bradley.— Jan. 2\st and 26M, 1848. 

UtriLt — CONSTRUCTION— GIFT TO A WIPE TO CEASE ON COBABITA* 
TlON WITH HER HUSBAND. 

A testator gate an annuity to hit datig^hte^ for the life of hit wife ; bat in case she ahonld mX 
any time cohabit with her husband, the same to cease during such time as she should cohabit. 
He also gave cue third of the interest of certain personalty to her during such time as ah« 
should continue to liye apart from her husband ; but if she should at any time cohabit with 
him, he divided the same one third between two other persons. At the date of the will, the 
daughter was living apart from, but before the testator's death, she cohabited with her hus- 
band, and continued so to do up to the death of the testntor t—^Held, that the daughter WM 
entitled to the auuuity and to the one third, discharged of the condition. 

The testator, Henry Pooley, by his will, dated 8ih August, 1838, after 
making various di8poi<inons of his property, consisting of personalty 
only, directed his trustees to invest certain monies arising from the rea* 
lizution of his estate, and then bequeathed as follows : — "And pay, ap- 
ply and disfiose of the interest, dividends and annual income, in man- 
ner hereinafter mentioned, (that is to say,) to my wife, Elizabeth Pooley, 
one annuity or clear yearly sum of 80/., for and during the term of her 
natural life, by equal half yearly payments, &c. ; and to my daugtiter, 
Ann JeflFries Wren, the wife of Abraham Wren, in case she shall be liv- 
ing apart from her said husband, the said Abraham Wren, and shall 
continue so to do, during the life time of my said wife, an annuity of 
30/., by equal quarterly payments, the first of such payments to be 
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made at the expiration of three calendar montha, next after my decease. 
And I do hereby, further direct, that if at any time the said Ann Jeffries 
Wren, shall cohabit with the said Abraham Wren, the said annuity herein- 
before given to her, shall, during the time she shall so cohabit, abso- 
lutely cease and determine." Subject to these annuities, he directed his 
trustees to accumulate ihe dividends during the life of his wife, and af- 
ter her decease, he directed his trustees to stand possessed of the trust 
fund and its accumulations, upon trust to pay half of the income to hia 
daughter, Elizabeth Bradley, wife of Thomas Bradley, for her life; and 
one other third to his daughter Sarah, the wife of James Allision Pic- 
ton, for her life; and then the capital of three thirds lo their children 
respectively ; and as to the remuining one third, "upon trust to pay the 
interest, dividends and annual produce thereof, at tlie times and in the 
manner hereinbefore declared, respecting the portions of my said 
daughters, unto my said daughter, Ann Jeffries Wren, during such timf 
as she shall continue to live apart from her said husband, the said Abra- 
ham Wren ; but should she at any time cohabit with the said Abra- 
ham Wren, then my will is, and I hereby direct, that during such time 
as sl]e shall so cohabit with the said Abraham Wren, they and he, my 
said trustees or trustee, shall pay the same unto and equally beiweeu 
the said Elizabeth Bradley and Sarah Picton, if liv^ing, or if dead, to 
their children and issue, in such shares, and in the same manner as 
hereinbefore directed, with respect to the portions already provided for 
them, respectively, by this my will ; and after the decease of the said 
Ann Jeffries Wren, upon trust to pay and divide the said remaining one 
third part or share of, and in the said entire trust fund and accumula* 
tioil^ nutoand amongst any children, which the said Ann Jeffries Wren 
may leave her surviving, by any other husband other than the said 
Abraham Wren, and the issue of any such children as may be then 
dead at such time, d&c., and if no such child, then the share to be 
divided between the other two daughters and their children, in the saioa 
way as their original shares." " And I direct the various annuities 
bequeathed to the said Elizabeth Bradley, Sarah Picton and Ann Jef- 
fries Wren, to be paid to them for their separate use and benefit, inde- 
pendently and exclusively of their present or any future husbatidis, and 
Without being in anywise subject to debts, claims or demands. And 
that the receipts of the said annuitants, notwithstanding their respec- 
tive covertures, shall be good and efiectual releases and discharges for 
the same." He then declared, that all attempts at anticipation should 
be void; and he appointed his trustees, Thomas Bradley and James 
Alliston Picton, the executors of his will. In May, 1841, the testator 
died, leaving his widow and three daughters surviving. Elizabeth 
Bradley and Sarah Picton had each of them six children. Soon after 
his death the executors proved the will. The bill was filed in 1645, by 
Ann Jeffries Wren, by her next friend, against the executors and the 
other two daughters of the testator and their respective children, and 
against her husband, charging that at or about the date of the said will, 
ihe plaintiff was living apart from her said husband, but that shortly af- 
terwards, the plaintiff, with a full knowledge, acquiescence, permission 
and consent of the said testator, again lived with her said husband, and 
cohabited with him, and continued up to the time of the death of the said 
testator to live and cohabit with her said husband| with the testator's 
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full knowledge, acquiescence and consent ; and ihe plaintiff and her 
said husband were so living and cohabiting together at the death of the 
said testator, and have ever since continued to live and cohabit together. 
It also charged that the testator did not contemplate a future separation, 
and that it was not his intention, that the plaintiff should not, under the 
circumstances, recover the annuity, and her share of the fund. And 
it denied, that in fact, the condition attempted to be attached to the said 
gift of the annuity and interest to the plaintiff, was in such manner 
completely discharged, and waived and satisfied, by, and with the con- 
sent of the testator ; and it charged that the condition so attempted to 
be attached to the said gift was wholly and absolutely void, and that 
the gift of the annuity and one third share, became at the death of the 
testator, and then was, payable to the plaintiff, and ought to be paid ac- 
cordingly. The bill then prayed a declaration, that according to the 
proper construction of the said will of the said testator, the plaintiff was 
entitled to the annuity and one third part or share of the proceeds of the 
residue, to be paid to her according to the trusts of the said will, and 
that an account might be taken of what was properly due and owing to 
ber in respect thereof, and that the same might be decreed to be paid to 
her accordingly. The bill was also filed for other accounts relating to 
the testator's estate. The executors by their answer, said, that ihey 
had not received sufllcient personal estate to pay the annuity of 3UZ., or 
any part thereof, if she had been entitled to have any monies received 
in respect of the same, applied to the payments thereof, or any part 
thereof; but the said plaintiff was not living apart from her husban^ 
the said A. Wren, at the time of the death of the said testator, nor did 
she live apart from him during the life of the testator's widow, buf, on 
the contrary, she was at the time of the testator's death cohabiting, and 
had ever since cohabited with her husbimd, contrary to the provisions 
of the will ; and they submitted to the judgment of the court whether, 
under these circumstances, she was entitled to the annuity, or one third 
share or any part of them. They said, that the plaintiff had thrice pre- 
vious to the date of the testator's will, separated and lived apart from 
her husband, and that she was at the date of the will living apart from 
him, he having deserted her; and that about twelve mouths afterwards, 
she returned to, and lived and cohabited with him, and thenceforth con- 
tinued up to the testator's death, and had since continued to live and 
cohabit with her husband,but they believed it was not with the consent 
of the testator. They submitted whether the condition was void. The 
two daughters and the children, (by their guardian,) by their answer, 
stated the same fact of cohabitation, but they said it was not with 
the consent of the testator ; but on the contrary, they believed that the 
plaintiff returned to her said husband, and lived and cohabited with 
him, and particularly on the last occasion, entirely against the will and 
consent of the said testator and the adult defendants. They believed that 
the testator knew of the cohabitation, but that he considered he had 
provided by his will for that event, and that the plaintiff could not re- 
ceive any benefit of the annuity or one third share ; and they submitted 
that the gift would have been good only if the plaintiff had lived apart 
from her husband, but that under the circumstances, the gift to her was 
altogether void. 
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Russell and FolUti^ for ihe plaintiffs. — It is quite plain, from the 
whole tenor of the will, that the testator intended to attach the condi- 
tion he has expressed, not for the benefit of the legatee, but with a 
view of effecting a separation or of enforcing any existing separa- 
tion, between the husband and wife. In the case of Brown v. Peck^ 
(1 Eden, 140,) before Lord Northington, a bequest of an allowance 
to a married woman, on condition that she lived apart from her 
husband, was held to be a condition contra bonos mores] and 
void. In that case, the testator gave to Charles Utnphreville, 5^., and 
DO more, because he had married his niece without the consent of her 
mother or one of her relations; and he directed, that, if his said niece 
lived with her husband, his executors should pay her 2/. per month, 
and no more ; but if she lived from him, with her mother, Sparks, then 
they should allow her 6/. per month. The present case, then, comes 
directly within this authority of Lord Northington. It is an illegal con- 
dition, and it is a precedent condition. She, the daughter of the testa- 
tor, Mrs. Wren, is not to take the benefit, unless she does not live with 
her husbatid ; the living apart from him is to precede the benefit she is 
to take. The principle of that case in Edeu, is recognized both by Mr. 
Justice Vaughan Williams, in his book on executors, and by Mr. Roper, 
in his work on the same subject. In Williams on Executors, (vol. 2, p. 
1002,) the rule is there stated, "With regard to conditions precedent, 
which are illegal, if the performance requires an act which is malum 
in se^ as to kill A, burn his house or the like, then both by the common 
and civil law, not only the condition, but the bequest itself, is void. But 
where the illegality consists merely in the performance of the condition 
being against a rule or the policy of the law, then, (although by the com- 
mon law, the devise as well as the condition is equally void, as if there 
existed malum in se^) by the civil law, the condition only is void, and 
the bequest single and good." And then the author refers to Brown 
V. Peck, And Mr. Roper. (Legacies, vol. i. p. 757, 4th ed.) observes 
that where *' the illegality of the condition does not concern any thing 
malum in se^ but is merely against a rule or the policy of the law, 
the condition only is void, and the bequest single and good ; for the 
condition not being lawful, it is held in the phrase of the civil law, pro 
nan adjectci." And then, he also refers to Brownv. Pecky as establish- 
ing that such is the rule in courts of equity. At the date of the 
testator's will, the husband and wife were living apart, but they came 
together again, and that fact was well known to the testator, as admitted 
by the answer and at the bar ; and therefore, the testator must have con- 
templated a future separation, and his condition was illegal and void, and 
the legacy belongs to the wife, discharged of the illegal condition. The 
case of TennarU v, Braie, (Tothill, p. 141,) was long before decided 
on the same principle: that case was "a devise made to the daughter 
to pay her a sum of money, if she will be divorced from her husband ; 
the gift made good, though the condition void." Neither of these cases 
were grounded on the view that it was illegal for a husband and wife 
to live separate, but that it was against the policy of the law and the 
institutions of all civil society, to make gifts to induce parties married 
so to live separate from each other. They were decided on the pritici- 
ples analogous to those which relate to restraints on marriage, namely, 
as being against the policy of the law, as was held in Webb v. Oraccj 
(10 Jur. 1049,) and Hartley v. Rice^ (10 East, 22.) In the latter casoi 
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which was on a wagering contraet for fifty guineas, Chat the plaintiff 
would not marry within six years, such a transaction was held to be 
prima facie in restraint of marriage; and there Lord Etlenborough 
said^ ^^on the face of the contract, its immediate tendency is, as far as iC 
goes, to discourage marriage ; and we have no scales to weigh the degree 
of efiiect ii would have on the human mind. It is said, however, that 
the restraint is not to operate for an indefinite period, but only for six 
years, and that there might be reasonable grounds to restrain the party for 
that period. But no circumstances are stated to us to show that the re- 
straint was reasonable ; and tfie distinct and immediate tendency of the 
restraint stamps it as an illegal ingredient in the contract.'' Deeds of 
separation have been upheld, but not with any view to future separation. 
The principle is laid down plainly by Lords Abingerand Denman, in 
the case of Jones v. Waiie, (5 Bing. N. C. 366, 363.) Lord Abinger, 
says, ''There arecertain circumstances which will induce the ecclesiasti- 
cal court to pronounce a decree of divorce it tnensd et thoro ; and it 
may not be unlawful for a man, under the circumstances, voluntarily 
to agree to do that, which the law, if he refused, would compel him to 
do. Upon this ground, a deed of separation, made upon due consider- 
ation, may well be considered as not unlawful. But the question is 
very difierent, whether it be lawful in a husband to separate from his 
wife in consideration of a sum of money. It cannot be doubted, that 
the separation between husband and wife, without adequate cause, is 
both against the law of God and against the policy of every cirtliaerf 
society. The circumstances, therefore, which justify a separation, as 
they only justify an exception to a very important general rule, ought 
not to be presumed. But whether they might be presumed or not, in 
support of a deed of separation already executed^ it cannot be maintained, 
that the receiving a sum of money by the husband, is one of those cir- 
cumstances, much less a circumstance which alone would justify a 
separation." Lord Denman, at p. 363 of the same report says, '' If I eoukl 
venture to lay down the principle, which alone seems to be safely dedii- 
ciUe from all these cases, it is this : that, when a husband has, by bis . 
deed, acknowledged his wife to have just cause of separation from him, 
and has covenanted with her natural friends to allow her a nmintenanee 
during separation, on being relieved from liability to her debts, he shall 
not be allowed to impeach the validity of the covenant. But even if 
the most questionable of these cases were good law, and deeds of sepa- 
ration binding for every purpose both at law and in equity, all former 
decisions full infinitely short of the present, where a promise to pay the 
husband a sum of money is a consideration for his executitig the deed. . . 
It is satisfactory, as well as proper to add, that the purchase of a husband's 
consent to separation is admitted to be illegal, and this promise is held 
binding only as it may be a part of the negotiation which leads to a 
separation that may possibly be legal. But I am unable to distinguish 
the two cases, and I think the latter contract, neither more or less thaa 
an indirect mode of securing efiect to the former." It is plain that a 
separation between.husband and wife may be legal, and nodoqbt a con- 
tinuance in the state of celibacy is also legal ; but anything which tends 
to bring about such a separation, or to induce parties to continue in a 
state of celibacy, is against public policy, and therefore illegal. The 
difittnotion is laid down by Sir Launcelot Shadwell in tbM case of 
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Cocksedffev. Cocksedge^ (14 Sim. 244,) which was the case of a cove- 
nant before marriage in case of any separation taking place, that the 
husband would make a certain provision for his wife. There, his 
Honor said, '' Where the contract is, that in the event of any separation 
taking place between the husband and the wife, the husband shall make 
a certain provision for his wife, the court sees that it is an inducement to 
the wife to be guilty of the worst conduct. There may be innocent as 
well as guilty causes of separation between a husband and wife ; but 
where the covenant by which the provision secured to the wife, is ex* 
pressed in general terms, as it is in the present case, the court cannot 
sever it, and say that it shall be good in one case and bad in another.'' 
We admit that there may be a limitation of property during a separation 
of parties then actually separate, but that does not justify a condition 
or provision for bringing about a future separation, or for holding out an 
inducement not to cohabit. When the condition is illegal, it is immate- 
rial whether it be precedent or subsequent, as regards the application of 
the rule. And so it is laid down in the case of Reynish v. Martin^ (3 
Atk. 330,) where Lord Hardwicke says, " But then it was objected| 
that there is a strong and material difference between a condition prece- 
dent and subsequent ; and this being a condition precedent, and as the 
condition was not performed, nothing vested, because the event was not 
come on which the legacy was to take effect. Undoubtedly, this is true, 
in general, both in law and equity ; but I do not find that the civil or 
ecclesiastical law, has made any distinction between conditions prece- 
dent and subsequent, but that, in both cases, the condition as such is 
merely void." The gift in the present case, if on. a condition, the con- 
dition was void, and the gift took effect free from it. 

Bird AUen^ appeared for the husband. 

Wigram^ (with whom was Bcusalgette^ who was absent,) for the 
daughters of the testator, contended, that the condition was, under the 
circumstances void, and the gift was void accordingly. The marriage 
of the daughter seemed to have taken place contrary to the wishes of 
the testator, and no doubt he was desirous of makmjr a provision for 
her, independently of an improvident husband. lu the case of Scott v. 
Tyler^ (2 Dick. 722,) Lord Thurlow says, "Nay, according to G )dol- 
phin, the use of a thujg may be given during celibacy; for the purpose 
of intermediate maintenauce will not be interpreted maliciously to a 
charge of restraining marriage." So it may be said here, that if a gift 
may be made of the use of a thing during celibacy, there can be no 
sound reason why the benefit of this beqnesi may not go to the plain- 
tiff white living separate from her husband, provided she lived separate 
at the time of the testator's death, and no longer. If a gift of the use 
of a thing during celibacy is not held to be a gift, with a view to induce 
celibacy, it cannot be said that a gift of the use of a thing during separa- 
tion is one, with a view to induce a separation. The reason for one is 
good for the other. Here, had the wife lived separate from her husband, 
she was provided for, but she did not so live, and the purpose the testa- 
tor had in view was not answered. He had no intention to benefit her 
under the circumstances which have happened, and the gift to her is al- 
together void. The present case is, in principle, not unlike that of 
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Rishton v. Cobh^ (5 My, &C., 145,) where a lady never answered the 
description since the testator's death, which he gave of her in his will, 
and it was contended that the bequest failed from the beginning. So it 
might be said here, that the daughter having been in cohabitation with 
her husband at the date of the testator's will, she never answered that 
description which he intended slie should have, in order to enable her 
to take any interest, or, at all events, if the gift were not absolutely void, 
all that she would take would be an interest while living apart from her 
husband. Leaving out of view the distinctions made as conditions and 
limitations, it seems sufficient to say, that the gift is rendered void by 
reason of the condition, and that the plaintiff is not entitled to what she 
asks. In treating of the subject of mixed conditions, Swinburne, (at 
p. 455,) after instancing a testator making his daughter executrix^ or 
giving her £100 if she marry, and referring to a marriage and then a 
divorce for the husband's fault, he proceeds thus: — "But if her fault 
were the occasion of the divorce, it is more doubtful whether the con- 
dition shall be accounted for complete to her benefit : in which case, 
nevertheless, their opinion seemeth the truer and sounder, who hold that 
the law doth exact no more at her hands by reason of this former con* 
dition, but that she marry, not that she should commit no fault, whereby 
the marriage must be dissolved ; and, therefore, having performed the 
condition of marriage, the divorce doth not repel her, rather because 
she did not offend on purpose to infringe the condition. Indeed if slie 
did marry only to obtain the executorship or legacy, not with purpose 
to continue a dutiful wife, and afterwards commit adultery, wttereby 
she is separated, the condition is not satisfied by that marriage, and 
consequently, she can neither be executrix, nor obtain the legcicy." ia 
the present case the plaintiff never did answer the view of the testator, 
and if she had, and parted with her husband with a view to perform 
the condition, the separation would not give her the interest. The en- 
tire gift to the plaintiff is void, and therefore the defendants are entitled 
beneficially by reason of the gift over to them. The present case is un- 
like those where the testator makes no gift over; for here there is an 
express trust to accumulate, and on the death of the plaintiff to divide 
her share in the same way as he has previously given to his other 
daughters and their children. 

Knight Bruce, V. C. — Assuming the fact to be, that the lady was 
living apart from her hUssband at the dale of the will, that she was living 
with her husband at the death of the testator, and collecting the ititeu* 
tion of the testator when he made his will as well as I can, my present 
impression is, that it would be more consistent with authority to decide 
in favor of the continuance of the interest rather than against it. I 
have not spoken of principle : I cautiously confine myself to authority. 
But I will reconsider the matter, if I should change that view, I will 
call upon counsel to reply. It must be taken that the counsel for all 
parties call upon the court to give a construction to the will in this stage 
of the cause; and that the husband and wife were not living together 
at the date of the will, but were living together after the death of the 
testator, must be taken to be admitted by every body. 

Knight Bruce, V. C, (on a subsequent day.)— The impression I 
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had upon this case remains. The will to be construed relates to per^ 
sonaliy alone ; and it has been admitted on each side, that Mrs. Wrea 
was, at the time of the execution of the will, living apart from her 
husband, and that afterwards a reconciliation took place, and she and 
her husband returned to cohabitation during the life of the testator, 
which cohabitation continued up to his death. The widow has since 
died, and a question has been made, whether the object intended by the 
testator renders the gift to Mrs. Wren void, or whether she lakes the gift 
discharged of the condition on which it is attempted to be given to her. 
The point is one of considerable difficuhy. The words of the gift of 
the annuity during the life of the widow, and those of the gift of the 
residue after her decease, are not exactly alike. In the absence of au- 
thority, I should have fell disposed to decide against the plainiiflf ; but, 
as authority is produced, I shall decide according to that authority. 
The principles of the civil law relating to such matters appear to be in 
some degree adopted into the law of England and the law of this coun- 
try, on the authority cited, seems to bind the court to decide in favor 
01 the plaintiff. The object and intention of the testator seem to have 
been, to prevent a reconciliation between the husband and wife, and to 
obstruct their future cohabitation. In deciding as I have done, in favor 
of the plaintiff, I consider that my judgment is consistent alike with 
technical and moral justice. 



dottrt of (flliuen'0 9nul). 

Bofor* Uie Right Honorable THOMAS BENMAN, Lord Chief Justice, and Uie ml 

of the Jutticea. 

Penniall v. Harbornb.— ^lUA Jbn., 1848. 

BREACH OP COVENANT — TO INSURE — FORFEITURE. 

A lease dated 18th April, 1845, for 60 yean from 29th September, 1844, eontaiued a edi¥4* 
aant by the leaMe to insure in the joint names of the lessors the public house in JCIOOO, th« 
messuagre adjoining in jC400, and the cottafres in jC300, with a condition of re-entry in case 
of breach of coyenant. At the date of the lease, and until the 7th June, 1845, there was 
an existing insurance in the names of the lessee and the lessors, not including the cottages! 
the lessee assigned to defendant, and on the 7th June, 1845, an insurance was effi»cted upon 
all the premises in the required sum in the names of defendant and the lessors. On the 
26th March, 1846, defendant agreed to assign the term to plaintiff, and to fumbh a proper 
title. In action for breach of the agreement — Held, that defendant could not furnish ft 
proper title, inasmuch as the lessors might take advantage of the condifion for re-entry, 
fifBt, by reason of the omission to insure the cottages between the 18th April and 7th June* 
1845 ; secondly, by reason of the insurance on the latter day being efiected in the name of 
defendant, as well as in the names of the lessors. 

Assumpsit, The declaration stated, that the defendant, before and at 
the time of the agreement and his promise hereinafter next mentioned, 
represented to the plaintiff that he, the defendant, was lawfully pos- 
sessed for the residue and remainder of a certain term of years then 
next to come and unexpired therein, of a certain dwelling house, house 
adjoining, ten cottages and appurtenances, known by the name and 
sign of The White Swan, situate, &c., wherein he, the defendant, then 
VOL. VI, 37 
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exercised and carried on the business of a victualler, and tbereupoa 
heretofore, to wit, on the 26tb March, A. D. 1846, by a certain agree- 
ment then made by aod between tbe defendant and the plaintiff, it was 
agreed, amongst other things, that, for and in consideration of the sum 
01 £50, to the defendant then paid, by the plaintiff by way of deposit, 
and the further sum of £1450, to be paid to the defendant at the time 
therein mentioned in full, for the absolute purchase of the unexpired 
term in the lease of the said dwelling house, house adjoining, ten cot- 
tagjes and appurtenances, then occupied by the defendant and known 
by the sign of The White Swan, situate, ^c, and the good will there- 
of he, the defendant did thereby, then and there promise and agree with 
the plaintiff to furnish and adduce a proper title, and well and effec- 
tuaUy to assign to him the said lease of his said then dwelling bouse, 
house adjoining and ten cottages and premises, and all his right,, title 
and interest thereunto belonging, and tbe good will thereof, for the i^ 
mainder of the term then to. come and unexpired therein, which was 
thereby declared to be fifty-seven years at least from Lady-day then last, 
subject to the yearly rent of £80, and the performance of the covenants 
therein contained, (the same being only usual and customary,) and to 
deliver up quiet possession of the aforesaid house and premises, (except 
that part which was underlet,) to the plaintiff on or befoie the 7th day 
of April then next, (except it should be postponed by mutual consent) 
[The declaration proceeded to set out the remaining part of the agree- 
ment.]. Averment of mutual promises, and that the time for delivering 
lip possession of the said dweOins house, house adjoining, ten cottages 
and premises, was not postponed uom or after the said 7th day of April 
next ensuing the day of the making of the said agreement ; and although 
the plaintiff hath always performed and fulfilled all things therein on 
the plaintiff's part to be performed and fulfilled ; and although he, on 
the day and year first aforesaid, and from thence until and upon the said 
7th day of April then oext|, was. ready and willing to perform and fulfil 
all things in the said agreement contained on his part to be performed 
and fulmledi and, to,pay the remainder of the said purchase money, and 
to complete the said purchase, whereof the defendant on the day and 
year^ lastt aforesaid had notice, and was then requested by tiie plaintiff 
to furnish and adduce a proper title to the said premises, yet the defen- 
dant, not regarding his said agreement or his said promise, did not nor 
would, when he was so requested .as aforesaid, or at any time before or 
since, furnish or adduce, or procure to be furnished or adduced, a proper 
title to the said premises, but hath hitherto wholly neglected and refused 
so to do, contrary to the said agpreement and the said promise of the de- 
fendant, by reason whereof he, tbe plain tifl^ hath been, deprived of all the 
benefits and advantages which* would have arisen from the completion 
of the said purchase, and hath been put to great expenses, amounting in 
the whole to a large sum of money, to wit, the sum of £100, in endea- 
voring to procure such title as aforesaid, and to get the said purchase 
completed, and hath lost all gains and profits which he might and 
should otherwise have made and acquired from using and employing 
the said sum of money so paid by him as deposit aforesaid, and other 
monies provided arid kept by him, the plaintiff, for the completion of the 
said purchase. Third plea, that the defendant did, when requested by 
the plaintiff so to do, and within a reasonable time in that behalf, fur- 



THfi K1SW.T0RK h^QAL OB^EiLYilSU 291 

Coort of Qn^en't Bench. — PdnnislI T. ttsrboroe. 

Dish and adduce a proper title to the said premises. On the trial, before 
Lord Denman, C. J,, at the London Sittings after Trinity Term, in 
1847, it appeared, that on the 18th April, 1845, William Walter Gretton, 
Stephen Arnaud Wriffht, and William KnotteSford Orefton, devisees in 
trust under the will of John Oretton, deceased, demised the premises in 
question to W. Belton from the 29ih September, 1844, for the term of 
sixty-one years, at the yearly rent of J&80, payable quarterly. The 
lease contained a covenant by the lessee to insure in the Licensed Tic- 
tualier's Fire Office, London, in the joint names of William Walter 
Oretton, Stephen Arnaud Wright, and William Knottesford Oretton, 
tlieir heirs and assigns, in manner following, that is to say, the said 
messuage or public house and appurtenances thereto belonging, in 
£1000, the said messuage or tenement adjoining in £400, and the said 
cottages in the rear in £300, in equal proportions, with a condition of 
re-entry in case of a breach of the covenant. Belton assigned the lease 
to the defendant. At the time of the granting this lease and until the 
7th June, 1846, there was an existing insurance in force in the joint 
names of William Belton, William Walter Oretton, Stephen Arnaud 
Wright, and John Wilson for £1400, viz. £1000 on the public house, 
and £400 on the adjoining house ; but the cottages were uninsured un*^ 
til the 7th June, 1846, when an iusurance was efibcted in the Licensed 
Yictualler's Office, dated the 12th June, 1846, from the 7th June prece^ 
ding to the 24th June, 1846, in the names of Edward Harborne, (the 
defendant,) William Walter Oretton, Stephen Arnaud Wright, and Wil- 
liam Knottesford Oretton upon all the premises in the required sum. 
This action was brought to reeover the deposit, on the ground of a de- 
fect in the title ; and it was contendedi that there had been a breach of 
the covenant to insure, which would entitle the devisees in trust of John 
Oretton to enter, as for a forfeiture. The Lord Chief Justice was of that 
opinion, and directed the jury to find a verdict for the plaintiff, reserving 
leave to move to enter a verdict for the defendant or a nonsuit. 

Kmawles^ having obtained a rule nisi, 

Martin and Vowles^ showed cause.— There was a breach of the cove- 
nant to insure ; and if the condition was broken, and thereby a right of 
entry given, the plaintiff could not furnish a good title according to his 
agreement. {Duppa Mayo, 1 Wms. Saund. 287 b.) And no waiver 
arises upon receipt of rent, except with knowledge of the condition 
broken. {Doe d. Musion v. Qladwin, 6 O. B. Rep. 963; 9 Jur. 548.) 
First, when the insurance was effected in June, 1846, the premises were 
not insured in the manner mentioned in the covenant. \ColeridgB, J.— 
Was there not a literal compliance with the covenant, it the insertion of 
the name of the tenant is immaterial ?j The action to recover the in- 
surance money must be bronc^ht in the names of all those persons who 
are named in the policy. [Wightman^ J. — Still by stat. 14 Qeo. 3, c, 
78 and 7 & 8 Vict. c. 84, the money recovered must be laid out upon 
the premises.] A covenant with A is not a covenant with A and B, 
and tlie object of this c(»venant was to have the insurance in the name 
of the landlords only. In case of the tenant surviving the other parlies, 
the action would be brought in his name. [Rolls v. Yat9y Yelv. 177 ; 
Selw. N. P- 469, 7ih ed., "Covenant.") The stat 14 Geo. 8, e. 78, 
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was intended to apply to cases where fraud was suspected ; and that 
statute is kept alive by stat. 7 & 8 Yict c. 84. [Lord Denman^ G. J. — 
That it is not confined to cases of landlord and tenant is in your faror.] 
Secondly, the insurance, previous to June, 1846, was for £1400 instead 
of £1700, and it left out the cottages, which ought to have been insured 
in £300. 

Kntnoles and Miller^ contra. First, as to the amount in which the 
premises were insured ; this is not a question of forfeiture between land- 
lord and tenant. The covenant does not mention at what time the in- 
surance was to be efiected, and the covenantee has a reasonable time for 
effecting it. [Lord Denman^ C. J. — Can the defendant make a good 
title to the plaintiff, if the latter is liable to be turned out by the superior 
landlord?] Would he be liable to be turned out? The court, when 
called upon to enforce a forfeiture, will look at the surrounding circum- 
stances, as in Doe d. Knight v. Rowej (1 R. & M. 343.) Secondly, the 
covenant as to insurance is not that the defendant shall insure in the 
joint names of the three persons only. He has insured in the names of 
those three persons, and there has therefore been a literal compliance 
with the covenant. The defendant has also performed it according to 
its intent ; at all events, the title, as far as regards this action, is not 
affected by the insurance as actually affected. In Vernon v. Smith, (5 
B. & A. 1,) Best, J., says, (p. 8,) *'that the enacting part of sec. 63 of 
Stat. 14, Geo. 3, c. 78, goes beyond the mischief mentioned in the pre- 
amble." The tenant, by the insertion of his name, has no more control 
than he had by virtue of the statute, which enacts, that the produce of 
the insurance shall be applied in rebuilding or repairing the premises. 

Lord Denman, C. J. — ^There is no distinction between this caae, 
where the purchaser seeks to recover his deposit money on the ground 
that the vendor had no title, and the case of a landlord who seeks to 
recover against his tenant for a forfeiture. In this case the defendant is 
not able to give the plaintiff a good lease ; the paramount title of the 
superior landlord having accrued by reason of the forfeiture from a 
breach of the covenant to insure. There are two objections to the de- 
fendant's mode of compliance with the covenant, which show, that in 
fact that covenant has not been complied with. First, there was no in- 
surance of the premises for £1700, according to the agreement, for a 
considerable time, though I do not know that the length of time, during 
which the omission continued, makes any difference. Secondly, the 
covenant to insure in the names of three persons is not complied with 
by insuring in the names of those three and another ; that other party 
may receive the money from the insurance company in case of fire, or 
he may release an action brought to recover the amount. The stat. 14 
Geo. 3, c. 78, has no application to this case ; it gives the directors of 
insurance offices power to apply the insurance money in rebuilding or 
repairing houses destroyed or damaged by fire, upon the request of any 

Crson interested in or entitled to them; it is not confined to cases of 
idlord and tenant. 

Patteson, J.^-I am of opinion that the rule should be discharged, 
on the ground that the defendant had not an interest which enaUod 
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him to make a good title to the plaintiff. The trustees might have in- 
sisted on the forfeiture for non-compliance with the covenant It is 
ai^ued, that this question, arising between the vendor and purchaser, is 
not the same as if it had arisen between a landlord and tenant, but I 
cannot perceive the difference. When a person professes to be able, and 
agrees to grant a lease, he means a lease, which the lessee may insist 
upon as good against all the world. As to the objection to the omission 
of the cottages in the insurance, it is said that that objection was not 
pointed out or insisted on at the trial ; but there would be no use in 
sending down the cause to a new trial on that ground, if we are of 
opinion that the covenant, as to the names in which the insurance is to 
be effected, is not fulfilled. The covenant is to be construed as if the 
word ^^only" was found in it ; and there is great reason in holding the 
party to a strict performance of the covenant, because, when another 
name, in addition to those mentioned in the covenant, is inserted in the 
policy of insurance, the latter persons are at least put to great inconve- 
nience, and the other person may, perhaps, defeat an action brought by 
them to recover the insurance money. The statute 14 Geo. 3, c. 78| 
does not affect this case. Though the enacting clause goes beyond the 
preamble, it only empowers the directors of the insurance office to cause 
the insurance money to be laid out upon the premises, without saying 
by whom. But the covenant seems to provide against that, because it 
places it exclusively within the power of the landlord to apply the in- 
surance money in rebuilding or repairing the premises. Taking the 
whole together, I think it rather amounts to an agreement by the parties, 
that the persons entitled to recover the money shall lay it out. There 
is, then, an express covenant, on the part of the lessee, that he has good 
title to make a lease; such title he has not when, by reason of a breach 
of covenant, a forfeiture is impending over him. 

Coleridge, J. — There is no distinction between this case and the 
case of landlord and tenant. The agreement by the defendant involved 
a condition, that he had a good title ; the question then is, whether he 
had a good title? It is clear that he had not ; if he had committed a 
forfeiture at that time, for which his landlord could have entered. 
There was a forfeiture on two grounds. The first ground is, the omis- 
sion to insure the cottages. Mr. Miller argued ingeniously, that it was 
not intended that any fresh insurance should be effected until June 6, 
because, if an insurance had been effected immediately, two parts of the 
premises out of three would have been doubly insured. But if a 
separate insurance had been affected of the part not included in the exist- 
ing insurance, there would, I think, have been a substantial compliance 
with the covenant. The argument for the defendant will not stand, 
because it involves the omission to insure a part of the premises for a 
certain time. All covenants and conditions must receive a reasonable 
construction, and the party would have a reasonable time for the 
performance of the covenant to insure; but here a reasonable time 
had elapsed before performance. Then the general question was 
argued ; and it was asked, would there be a forfeiture if there was 
an omission to insure for two or three days? I think not, because a 
reasonable performance of a covenant is always sufficient ; but in this 
case, there was a delay in effecting an insurance for three months. The 
second ground of forfeiture is, that the insurance was effected in wrong 



D^mes. An answer is atiempteci to be given, by re&rriog lotbe aet« ^ 
Parliamen^t and it is ^ofiCendad that ihere has been aeubstantial com* 
pliance with the covenant ; but when parties ^nter intp a covenant, aod 
stipulate expressly for the performance of a thing in a particular mmor 
ner, they do not leave it in the option of either to substitute a perforoa- 
ance pf the thing in a collateral manner and by collateral means. Afid 
there is an important difference between the manner covenanted for and 
the manner pursued in this case, because the trustees, instead oi having 
the money in their own bands, nuty be compelled to resort to an aetioa 
against the tenant to recover it. 

WiGHTMAN, J. — I am of the same opinion on both grounds. 

RmUc disekargetL 



Befbre thd Right Honorable Sir FREDERICK POLLOCK, Chief Baron, and tiie reit 

of the Barons. 

HiBBBRT V. Knioht.— 9^A Feft., 1848. 

EVIDBNCE — POWER OF ATTORNEY — PRIVILEGED C0MMUNICATT09. 

A povar of afttoney ia the property of tba penon to whom it ia given, and thoraibrB^ 

Where in an action on a leaae executed under a power of attorney the party execoting vaa 
not doly terved with a subpoeaa ducee tecum to prodace the power : — Held, that aeconda- 
ry evidence of its contents was not receivable. 

Where a party, who has been duly served with a anbpana duces teeum to prodoae a daoa* 
ment is privileged froas producing it, secondary evidence of its contents mav be givan. 

The case of Marston v. Dowries, (6 C. & P. 381,) does not decide that an attorney, who re- 
fuses to produce a title-deed of his client, may be compelled to state its contents, but only 
that if he does so willingly the court will hear him. 

This was an action of covenant brought by a leasee against his lessor. 
At the trial the lease was produced, and appeared to have been executed 
by a son of the defendant, under a power of attorney from his father, 
who resided abroad. The power of attorney not being produced, and 
a subpoena duces tecum, which had been served on the son, who was 
called as a witness, not having been served in due time, secondary evi- 
dence of its contents was received, with leave reserved to the defen- 
dant's counsel to move to enter a nonsuit. The jury having found for 
the plaintiff, a rule was obtained by 

Crewder, against which 

Kifnglakey Seijt., showed cause, and contended that no subposna duces 
tecum to produce this power of attorney was necessary. It formed part 
of the title of the lessor and must be taken to be in his possession along 
with the lease. Many cases might arise, where it would be necessary 
for the defendant to show that he bad made that lease, and this conid 
only be done by proof that he had executed it through his agent. 

Parks, B.^Tbis rule must be naade absolute. A power of attorney 
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18 the deed of the person to whom it is given, who is to keep it for his 
own protection, to show that he was authorized to do the various acts 
which he may have done under it. The deed in question, was there- 
fore the deed of the witness, and you should have served him in 
time with a siibpodiia duces tecum to produce it. The case of Marsion 
V. Downes, (6 C. & P. 381 ; 1 Adol. & Ell. 31,) with the expressions of 
my brother Patteson, is often referred to. In that case an attorney, 
who was examined as witness, refused to produce a mortgage deed on 
the ground of its being the title deed of his client, they then asked him 
the contents of the deed and he told them wilfully. The obj ^^ction be- 
ing made by my brother Ludlow, not that you could not obtain that 
evidence from the attorney, not that he was privileged to be silent on the 
subject, but that no secondary evidence of the deed could be received, as 
the deed itself was in existence ; my brother Patteson ruled that you 
might give secondary evidence, as the party was at liberty to keep back 
his title-deeds, but that if the attorney disclosed the contents of the deed 
not insisting upon his privilege to withhold it, his evidence might be 
received. Thus explained, that case was rightly decided. Where the 
deed is a title-deed, which a man is at liberty to refuse to produce on a 
notice to produce and to subpcBua duces tecum^ you cannot punish him 
for not producing it, but you may give secondary evidence of its con- 
tents, because you have done all in your power to get the original. 
The cases of Ditcher v. Kenti>ickj (I 0. & P. 161,) and Doe d. Gilbert 
V. Ross, (7 Mee. ik W. 102,) show this. 

Alderson, B. — There was also a case to the same eflfect in the Court 
of Common Pleas, while I sat there. The case of Marston v. Doumes 
is reported as if the attorney was compelled against his will to state the 
contents of his client's deed. But the real decision was, that if he wU- 
fully does so, the court will hear him, not that he would be punished 
for. refusing. 

RofiFE and Platt, Bi B., concurring. 

Rule absolute. 



DiOEBT OF Recent Decisions in Criminal Cases. 

Larcent. 

I^ealinff Money in Post Letters^ 

A postman, whose business it was to carry letters between A. and B.. 
was entrusted at A. with two directed envelopes, each containing a £6 
note, to deliver at B. He delivered the envelopes at B., having previous- 
ly taken out the two notes. The jury found the prisoner guilty, but that 
he had no intention of stealing the notes when given to him at A. On 
review by the judges it was held to be no larceny. Reg. v. Olass^ 1 
Crown Cases, 216. 
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Stealing Post Letters, 

A servant of B. was in the habit of going to the post office for and 
receiving all letters addressed to B. She delivered them all to B, ex- 
cept one which she burned. Her motive for destroying it was the hope 
of suppressing inquiries respecting her character. It was held that this 
constituted a larceny ; and that supposing lucri causa ioJbe a necessary 
ingredient therein, (which the court did not admit,) there was a suffi* 
cient lucrum proved. Reg. v. Jones, 1 Crown C. 188. 

False Pretence. 

What indictMe. 

A false pretence, knowingly made, to obtain money, is indictable, 
though the money be obtained by means of a contract, which the pro- 
secutor was induced to make by the false pretence of the prisoner. 
Reg. V. Abbott, 1 Crown Cases, 273. 

Forgery. 

BiU of Exchange. 

Putting an address to the name of a drawer of a bill of exchange^ 
while the bill is in the course of completion, with the intent to main 
the acceptance appear to be that of a different existing person, is a for- 
gery. Reg. V. Blenkinsopf 1 Crown Gases^ 276. 

Cheque. 

Exceeding Authority when a Forgery. 

A. authorized by B., bis master, to fill up a cheque for a certain sum, 
filled it up for a greater sum: Held to be a forgery, and that the cir- 
cumstance of the prisoner alleging a claim on his master for the greater 
sum, as salary then due, was immaterial, even if true. The drawer's 
signature was laid in the indictment as John McNicole & Co., it was 
proved to be John McNicoll & Co. ; this was held to be no variance. 
Reg. V. Wilson^ 1 Crown Cases, 284. 

Indorsement of Bill by Procuration. 

A prisoner falsely averred an authority to indorse a bill of exchange 
for T. Tomlinson, wrote on the back of the bill, *' per procuration, 
Thomas Tomlinson, Emanuel White." The bill was thereupon dis- 
counted and the prisoner went off with the money. This was held to 
be no forgery. Reg. v. White^ 1 Crown Cases, 208. 
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REMARKABLE FOREIGN TRIAL. 
CASPAR FRISCH. 

On the 17th of July, 1809, the Jew Parnas Samuel informed the 
court at Harburg, in the principality of Wallerstein in Bavaria, that 
Joseph Samuel Landauer had gone the day before to BrQnsee, and that, 
contrary to his usual custom, he had not returned home. David Levi, 
his servant, and Andrew Bonlander had gone out to seek him, and had 
at last found him near the old castle of Wollwarth, quite stiff and cold; 
The unfortunate man had been conveyed to Harburg, where the physi- 
cian pronounced him to be dead. 

On inspecting the corpse on the following day, a great part of the 
skull and brow were found to be beaten in, and the nose and upper jaw 
broken, but no injuries were discovered on any other parts of the body, 
excepting on the third finger of the left hand, the middle joint of which 
was broken and the skin abrased. The physicians pronounced the inju- 
ries quite sufficient to cause death, and conjectured them to have been 
inflicted with a large stone weighing above six pounds, which was 
found on the spot, covered with hair and blood. 

On the same day distinct traces of the murderer were discovered. It 
seemed that the murdered man had been seen on the afternoon on 
which he was murdered, at the house of a certain Caspar Frisch. One 
George Keck had seen a man prowling about the castle of Wollwarth 
soon after, and had recognized him by his lameness to be Caspar Frisch, 
who was crooked and always walked with a stick. This same witness 
saw another person, whom he did not know, go to this spot about the 
same time, and perceived from a distance that two persons were beating 
a third. A young girl of about thirteen, who also witnessed the strug- 
gle from a distance, spoke of these tv>o persons — one wearing a black 
smock frock and u peasant's hat, the other a white frock and a black 
cap. She also heard the man whom they had beat groaning for some 
time after. 

They found on the murdered man two acknowledgments of debt, 
signed by Casper Frisch, relating chiefly to some transaction about a 
watch. His widow made the following statement concerning Frisch. 
That " about ten days previous to the murder, he came to their house. 
and told her husband that he buried his savings some years ago, and 

toIm VI. 38 
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for a long time had been unable to find the spot. But that lately as he 
was going to bury something else, he had accidentally discovered the 
first money, consisting of Ihivarian kreutzers, which, after paying his 
debts, he wished to exchange. Frisch then appointed her husband to 
meet him on the following Sunday, the 16th of July, and to bring with 
him some money and two watches which he wanted to buy ; be also 
charged him to say nothing of all this to his cousins, who would other- 
wise want the money to pay their debts with. Her husrband at first 
thought the whole affiiir suspicious, but as Frisch protested that he had 
earned the money by honest labor, he was at last induced to go to meet 
him on the appointed day, and to take with him a large sum of money 
and two silver watches, one of which was a repeater. 

The court immediately summoned Frisch and his cousins, with 
whom he lived, to appear before it, but only as witnesses. Frisch stated 
as follows: 

" The murdered man came to me at one o'clock, partly in order to 
bring a couple of watches which he had sold me a week before, and 
partly to fetch a saucepan lid. About two years before, I had bought 
two silver watches of the Jew for ninety-six florins, which I had agreed 
to pay in six instalments. I had paid a part of this debt, but not all, as 
I had never been able to find a sum of two hundred florins whkih I h«A 
buried about five years since, durinj; the French invasion. I most un- 
expectedly found this sum about a fortnight ago while I was new laf- 
ing the threshold of the old shed, and immediately went to the Jewanl 
oflfisred to pay him the remainder of his debt. On this occasion, the Jew 
proposed to sell me two watches which he then wore, and we agreed 
that the Jew was to take back the watches which he had formerly sold 
me, and to let me have the two others in exchange, upon payment of aa 
additional sum of thirty-six florins. The Jew came to me yesterday to 
settle the matter : everything was done as we had agreed, and the Jew 
then changed what little money was left for twelve kreotzer pieces. All 
this was done in about twenty minutes, after which the Jew went away^ 
I stayed at home for a short time, and then went to several places, and 
talked with different persons, from whom I heard that three people had 
been fighting up at the old castle.'' 

At the conclusion of his examination, the judge asked him how he 
got the scratches upon his face, which looked as though they had teen 
made by some one's nails. He answered that he had got the scratch 
over his eye on Saturday, while thatching his cousin's house^ and that 
those about his mouth had been done in shaving. 

This evidence was thought sufllcient to warrant Frisch'a provisiolial 
imprisonment. 

A number of suspicions circumstances soon appeared against hitsL 
Several witnesses were examined as to whether they hi^ seen the 
scratches on his face on the Saturday or on the Sunday morning : some 
said they eould not remember, but the greater number confidently as- 
serted that at the time, there were no such marks upon his faee. TiM 
wife of a certain Schwerdberger stated that Frisch had come to her 
while her husband was out, about six o'clock in the afternoon of Son- 
day, the day of the murder, and, on entering the house, said that bis 
legs trembled so violently, and he was so tired, that he must beg her to 
give him a glass of water. She then observed that there were Criih aisd 
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bleeding scratches upon his face. On asking him the cause of them, he 
lold her that he had been in the wood to catch squirrels, and had fallen 
from a tree and scratched his face with the prickly leaves of a fir tree. 
Another witness stated that '' Frisch had been with him on that very 
Sunday, at one o'clock, when he obsenred no marks on his face ; but 
that at six o'clock, when Frisch again called upon him, he saw the 
scratches, and said to him, 'You, too, must have been fighting up itt 
old castle, to get so scratched.' But he denied this, and again attri- 
buted the marks to i^fall while trying to catch squirrels." Finally, the 
physician who examined his face declared that the wounds were evi* 
dently produced by a man's nails, and added that on the prisoner's left 
hand, more especially on the middle finger, there were similar wounds, 
inflicted beyond doubt with the nails. 

Such strong grounds for suspicion induced the court to have Frisch 
brought before it for special examination on the 19th of July, that is, 
four days after the murder. It would be useless to recapitulate all the 
iies and contradictions in which he persisted during the first examina- 
tion ; but scarce had he returned to his cell when he demanded a fresh 
audience, and confessed bis guilt. 

Caspar Frisch, a protestant, was at this time five-and-twenty ; his 
mother had been dead about seven years, but his father was living, and 
bad ooarried a second wife. Frisch could not live with his step-mother, 
who was a well-conducted, but severe and violent woman, and who 
ttade greater demands on her step^son's industry than he was either able 
Off willing to satisfy. Frisoh's right leg was quite stiff, his loins were 
fMuralyzed, and four of the fingers of his right hand wanted a joint. He 
could only walk with the assistance of a stick, and was unable to per- 
form common field labor. To make up for this, he was very expert in 
wood carving, and in all kinds of work that did not require much exer- 
tion. The incessant contention between his step-mother and himself, 
drove him to seek refuge with his cousins, who willingly received him. 
He served them, as welt as his deformity permitted him, as a carter, 
and in repairing the house and the out-houses, and in his leisure hours 
earned a little money in his carvings. His cousins were always indul- 
gent towards him ; and his neighbors had no serious fault to find with 
brm. The prominent defect of his character was vanity, and a desire to 
outshine his fellows in drees and trinkets* In these he sought some 
compensation for the deformity with which nature had afiiicted him. 
As he could not please by his person, he wished to do so by the splen- 
dor of his exterior. His crippled body rendered him an object of pity or 
contempt ; but he endeavored by dress and ornaments to turn the scorn 
of his associates into envy. 

More than a year before, he had bought of the Jew, Joseph Samuel 
Landauer, first one silver watch, then another, a silver hat-buckle and a 
silver watch chain, for which he owed him one hundred and thirty-two 
florins. This sum greatly exceeded his means, but the possession of 
such ornaments was so tempting, and the term of payment so distant as 
to silence ail doubts and fears. Frisch could not, however, always pay 
the instalments when they became due, and the thought would then oc- 
cur to him that the Jew had cheated him, and had asked him more than 
tfie things were worth. 

About a fortnight before the murderi he saw in the Jew's possession 
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a silver repeater, which took his fancy. The Jew offered to exdiange 
it against his watch and four carolins. Frisch returned home with his 
head full of this new temptation, and of the old debt. " The repeater 
is so handsome ! I cannot pay for it ; and the Jew is a cheat." Sach 
were the ideas that filled his mind, and which soon suggested to him a 
contrivance for getting rid of the debt without paying it, and for becom* 
ing at the same time the happy possessor of the two new watches : the 
Jew was to be induced to bring both watches to Frisch's house ; and, 
under pretence of payment, to be persuaded to accompany him to the old 
castle, where he would pretend to have buried his money — and there 
the Jew was to be murdered. Frisch declared that his conscience was 
disturbed, and that he could neither sleep, eat nor drink during the whole 
week. This did not, however, alter his determination. He heard aa 
owl hoot one night, and thought that it was intended as a warning to 
him ; but he only said, "Hoot as much as you will, you carrion ; I will 
do it in spite of all your hooting." The scheme, engendered by covet- 
ousness, fed by pecuniary embarrassment, and strengthened by the idea 
that Landauer had cheated him, found a powerful apology in bis con- 
tempt for the Jewish race. He is but a Jew ! there is no harm done : 
what business had he to charge so much, and to take away all my 
money ? 

About a week before the murder, Frisch went to the Jew's house and 
told him that he had at length found the money which he had buried is 
the shed in 1806, when the French entered Germany, and that he wouU 
now pay his debt, and give ready money down for the repeater. The 
Jew then produced not only the repeater, but another small watch i)e- 
sides, which he praised excessively, telling him that it was a most ex- 
cellent one, so good a one, that if he bought it, he would thank him for 
it all his life ; that there were not two other such watches in all the coun- 
try around. He agreed to purchase the repeater, and also a larger and 
flatter watch, instead of the other, but at the same price. Frisch made 
an appointment with the Jew for the following Sunday afternoon, when 
the one was to receive the watches, and the other the money. 

The Jew came, as appointed, at about one P. M., when Frisch's cousins 
were from home, bringing with him the two watches. He desired 
Frisch to give him a written assurance to the effect that the money was 
really his, and the same which he had formerly buried. The Jew then 
demanded payment of his debt, but Frisch told him that the money was 
concealed up in the old castle between two rocks, and that he might go 
with him to get it. This was in itself suspicious, and directly at vari- 
ance with Frisch's former statement, according to which the money was 
buried in the shed. Nevertheless, the simple Jew, infatuated by love of 
gain, merely exclaimed, *' What ! upon the hill ! only think I" and went 
on his way thither. He sat down beside the stream, at the foot of the 
hill to wash his feet while waiting for Caspar Frisch, who went up the 
other side of the castle hill, and beckoned to the Jew, whom he saw sit- 
ting below, to come up. The Jew, eager to possess the money, ran up, 
repeatedly exclaiming, " Caspar, where is it ? where is it, Caspar?" In 
answer to this question, Frisch led him to a spot where three fragments 
of rocks formed a sort of cavern, in which he told him that the money was 
buried. Frisch now began to tremble in every limb. He was himsaif 
astonished at the blindness of the Jew in not taking alarm At hia strange 
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demeanor. At length Frisch stooped to the ground, and began to re- 
move some stones ; but he soon ceased, saying that it hurt his crippled 
fingers, and that the Jew must kneel down and scrape out the earth and 
stones himself. The Jew complied, and while he was busily employed 
in clearing away the stones, and thinking of nothing but the treasure 
which was soon to appear, Frisch snatched up a stone, weighing as he 
said, about three pounds, and with it struck the Jew on the head as hard 
as be could. His victim fell backwards, but quickly recovered himself, 
and attacked his murderer, striking at his face, and exclaiming in a bro- 
ken voice, " Caspar, let me go I" Frisch now seized him by the body, or, 
as he afterwards said, by the leg, threw him down and fell upon him. 
Even then, the Jew, -who was undermost, struggled hard for his life, and 
would have overpowered Frisch, had not the latter got one finger of the 
Jew's left hand between his teeth, thus depriving him of the use of the 
hand. The stones which lay scattered around, afibrded ready instru- 
ments of murder. Frisch struck the wretched man about the head and 
brow; and although at each blow the stone dropped from his crippled 
hand, he quickly seized another, and continued the attack. He gave the 
Jew ten or eleven blows, until his head was crushed, and Frish perceived 
that he was dying ; he then robbed the dying man of his watches and 
money, and left him. 

The accused repeatedly confessed the deed as it has now been related. 
As his confession agreed with the circumstances stated by the witnesses, 
and was perfectly consistent in itself, it needs no further comment. 

There was, however, one difficulty which must be noticed. The ac- 
cused asserted that he committed the murder alone. It, however, 
seemed incredible that a feeble cripple, who could scarcely walk with- 
out the help of a stick, should have overpowered a strong man in the 
full use of his limbs. This doubt was further increased by the state- 
men of two witnesses, John Keck and Anna Yoght, who affirmed that 
they had seen two men attacking a third. But when we consider the 
rapidity of the motions of those engaged in conflict, one while strug- 
gling on the ground, at another standing ; and moreover, that the wit- 
nesses saw the fight from a considerable distance, it appears very proba- 
ble that they may have been deceived. Another witness, John Low, 
who first called Keek's attention to the contest, stoutly maintained that 
be had seen .only two persons ; moreover Keck refused to repeat his 
statement as to three people, on oath. The doubt arising from the dis- 
proportion in bodily strength between the murderer and his victim, 
vanishes when we consider that the first blow fell upon the Jew una- 
wares, and apparently stunned him : that fear often paralyzes the 
strong, while passion bestows unwonted strength and activity upon the 
weak. Finally, there was not the slightest clue that could lead to the 
discovery of this third person, and it is not conceivable that Frisch, 
who might gain much, and could lose nothing, by giving him up, 
should take the whole blame upon himself, and persist in the assertion 
frequently and solemnly repeated, that he had no accomplice. 

The district, and subsequently the central court of appeal at Munich, 
found Frisch guilty of robbery and murder, and sentenced him to be 
beheaded, which sentence was carried into effect. 
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HoopfiE 6^ aL y. Fiptt-Onb Caska of Brandt. — Februarp Tatfi^ 
1848| by adjimmmenty April 29. 

Inspoctpn of the custoinB an pablic officen and not tho mere eervanta and ageata oC tba 

collector. 
Where a seizure is made by a collector under the collection act, March 8, 1799, in pnnaaBea 

of information given by an inapactor of the cuetoma, the inspector ik entitled to iha inlbtneA 

share of the forfeiture. 
No officer of the costoms is debarred from receiving a distribative share of 6nea, penaltiea and 

forfeitures, by the act of February 11, 1846, ch. 7, allowed by previous laws in oonseqnence 

of having received his maximum of compensation allowed by law. 
What ia received by the officers of the customs for forfeitarea censtitntea no part of the smsIb* 

menta to which the limitation of the mazimara is applied. 

This was a petition of John K. Hooper aod Nathaniel Shaw, claiming the 
informer's share in the proceeds of the sale of fifty-one casks of brandyi 
seized by the collector of Portland, and condemned as forfeited to the 
United States. It is alleged in the petition that on the 27th of January, 
they found the brandy secreted in various warehouses in town and siff- 
pecting it to have been illicitly imported took it into their possessioD, a&& 
on the same day gave the collector information ; and that in pursuance 
of the information thus communicated the seizure was made, and such 
proceedings were thereupon had, and that the brandy was condemned 
as forfeited, sold, and tlie proceeds paid into the registry, for having been 
landed without a permit in violation of the 50th section of the collec- 
tion law of March 1799. The answer of the collector and surveyor, 
admits the facts stated in the petition, but denies that the petitioners 
are entitled to the informer's share, because they were not at the time 
inspectors of the revenue in the employment of the United States, and 
had received the full amount of the maximum of their compensatiou 
allowed by law. To this answer the petitioners put in a general de- 
murrer. 

The case was argued by Haines^ for the petitioner. 

S. 7. Anderson, for the respondents. 

Warb, District Judge, — The proceeds of the forfeiture having been 
paid into the registry, there is no doubt that the court has the authority 
to determine to whom they belong and to order the money to be paid 
out to those who are legally entitled to receive it. Westcott v. BraA- 
ford, (4 Wash. C. 0. R, 492.) Ex parte Cahoone, (2 Mason, 86.) La 
Jeune Eugenie, (2 Mason, 409.) It is an authority that results lo the 
court as an incident to its possession of the principal cause. McLane 
V. The United States, (6 Peters, 404.) 

The petitioners claim the informer's share of the forfeitiue under the 
general collection law of March 2, 1799. 
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The 91st BBclioii of that aot provides, that all finss, penaltieSi and for- 
failures leoovisred by nttwe of this act, shall be disposed o( as follows, 
OD8 tnoiety to the United States, and the other to be divided between 
the eoUeetor, naval officer and surveyor, in equal shares, or among such 
of those officers as may be in the district. Then follows a proviso in 
these wevds, under which the petitioners claim : " In all cases when 
^ suoh penalties, fines, and forfeitures, shall be recovered in pursuance 
'*of ioforraatioQ given to such collector, by any person other than the 
"aaval officer, or surveyor, of the district, the one half of such moiety, 
"[that is of the officer's,] shall be given to such informer, and the re- 
^^mainder thereof shall be disposed of between the collector, naval of- 
*' ficer, and surveyor, in manner aforesaid." The answer admits that 
the seixure was made and proceedings instituted in pursuance of the 
information communicated by the petitioner, which resulted in a decree 
of forfeiture. The only question presented by the demurrer is, whether 
the petitioners are precluded from claiming as informers on account of 
their being at the time inspectors of the customs. The language of the 
privoso is so plain that, had I not been informed at the argument that 
a different construction is put on the act, by the officers of the treasury 
department at Washington, 1 should not have supposed their right 
would admit of doubt. They cannot be included under the exception 
of naval officers, and surveyors, and when the information in pursuance 
of which a forfeiture is recovered comes from any other person, he is 
entitled to the informer's share. On what ground then can they be de- 
barred from a claim which is open to every other person except the 
naval officer and surveyor ? 

It is true, as was suggested at the bar, that the inspectors are em- 
ployed for the special purpose of preventing frauds on the revenue, and 
that in seizing smuggled goods, and communicating information of vio- 
lation of the laws, they are only in the performance oi their ordinary 
dnties for which they receive a regular stipend. The argument ia, that 
beiog thus paid, it is not to be presumed that an additional compensa- 
tioo is provided by law for services for which they are already fully 
paid. Certainly the courts can make no such presumption ; but the in- 
quiry isy whether the legislature has not offered them an additional re- 
ward. And it may be remarked that if this were a sufficient reason to 
exclude them from any extra reward, the same objection might be 
Bwde to the claim of any other revenue officer. All are equally bound 
£ir all vigilance in protecting the revenue against frauds, and receive the 
regnlar emoluments attached to their offices, which are deemed an ade- 
ouate compensation for their services. No presumption therefore arises 
bom this eiroumstance if they come fairly within the words of the law. 
But the enforcing of fines snd forfeitures is always attended with more 
or less odium, and sometimes with danger, and though every man is 
supposed to be ready to do his whole duty, the legislature has thought 
it expedient to stimulate the activity and quicken the diligenee of the 
revenue officers in doing what is sometimes an imgmteful service, by 
offering them a share in the forfeitures, which are recovered by their 
agency. The motive is to insure a more perfect execution of the fiscal 
laws, an object not only important to the government, but to every fair 
and eonract merchant, who pays duties on his o vn importations: and it 
may be added, to the general momls of the community. There is 
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scarcely any thing more corrupting to the momls and industriotis habits 
of a people than the practice of smuggling. It diyerts men from the 
pursuits of regular industry by the prospect of easily acquired illicit 
gains, and the transition from bold and desperate smuggling to the more 
atrocious crimes of robbery and murder, has been found by the expe- 
rience of all nations, both natural and easy, and not very unfrequent. 

If the diligence of any officers of the revenue is to be encouraged by 
the offer of extra rewards, to whom would the offers be more naturally 
made than to the inspectora They constitute the principal preventive po- 
lice of the customs. They are employed for the express purpose of pre- 
venting and detecting frauds. They are the out-door guard patroliiog 
the streets, visiting the wharves and traversing the waters of the harbor, 
while the collector, naval officer and surveyor, by the nature of their du- 
ties, are confined to their bureaus within doors. If extra vigilance and 
fidelity are any where to be sought by the offer of special rewards, it 
would seem that they could no where be offered, where they would be 
more likely to recompense the objects of the government than to the in- 
spectors. 

Another objection is made to the claim of the petitionera, and to me it 
seems to be the only one, that can overcome the plain words of the sta- 
tute. If it be well founded it is a bar to the claim set up in the petition. 
It is this, that the inspectors are the agents and servants of the other offi- 
cers, that their acts and information are the acts and information of the 
collector and surveyor. The collector, it is true» is authorized to empb/f 
inspectors, but not on his sole authority. It is only with " the approba- 
tion of the principal officers of the Treasury Department" that be can 
employ them. If they were the mere servants of the collector, it is hardly 
supposable that his nomination would require the confirmation of the secre- 
tary of the treasury. Again, the surveyor is authorized to direct and super* 
intend the inspectors, weighers, &c. in the course of their duties. Siat 1799, 
sec. 91. But this no more makes them the agentsandservantsof the col- 
lector and surveyor, than when any other subordinate officer is placed un- 
der the direction and control of his superior. An inspector may seize soods 
which he suspects to be illegally introduced into the country. If he 
seizes them without probable cause, the owner may have a remedy for 
the wrong in an action of trespass. If the collector adopts the seizure, 
be makes it his own, and he will be liable ; but will it be pretended, that 
if he repudiates it, he will be responsible for the tortuous act of an in- 
apector? Yet this consequence will follow if the inspector is the mem 
servant of the collector. For there is no principle of law more firmly 
established than that the principal is responsible for the wrongful acts of 
his agent done within the scope of his agency. Story Affency^ i 642. 
Domai Lois CiviUs, Ldv. 1. Tit. 16, Sect. 3, No. 1. And yet I hold it 
to be quite clear that unless he adopts the seizure of an inspector, that 
he is no more liable for it than the postmaster general is liable for losses 
individuals may sustain from the misconduct of his deputies. Dunlap v. 
Munro, (7 Cranch, 242.) Whitjield v. Lord Despenser, (Cowp. 7&4.) 
Inspectors are in fact public officers, commissioned and sworn as such, 
and are in the employment of the government, and not in the private 
employment of the collector and surveyor. They are so described in the 
law, (Suit March 2, 1779, sec. 39 — 53. 73,) and an indictment will lie 
under the 71st section of this act, for forcibly resisting an inspector in 
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the execution of his duties as an officer of the customs. United States 
▼. Sears^ (1 Oall. R. p. 216.) It is only in a very limited and qualified 
sense that the inspectors are the agents of the collector and surveyor. 

But the act of Feb. 4, 1815, ch. 3t, sec. 7, Statutes at Large, p. 198, 
has been referred to as an act in pari materia^ and giving a legislative 
construction to the act of 1799. The first remark, that occurs on this 
part of the argument is, that this was a temporary act, passed to meet 
the emergencies of a state of war, and has long ago expired by its own 
limitation. It gave to the inspector when he seized goods out of the 
presence of the collector, twenty-five per cent, of the collector's moiety 
of the proceeds of the forfeiture. The argument of the counsel is, that 
without this provision, the opinion of the legislature was, that he would 
be entitled to no part. The words of the act give this to the inspectors, 
'Mn addition to such compensation as may be allowed them;" that is, 
as I understand the act, in addition to any compensation allowed by 
law. If it were necessary in this case to give a construction to this ob- 
solete act, that to which my mind would incline is, that when the in- 
spector made a seizure out of the presence of the collector , on informa- 
tion from a private informer, the informer would be entitled to one half 
the collector's moiety, this being expressly directed by the act as a reward 
for the information ; and the inspector would be entitled to twenty-five 
per cent of the moiety for making the seizure and securing the foods. 
But if he made the seizure on his own motion and on his own informa- 
tion, that the law did not intend to debar him of any right he had under 
existing laws to claim as informer, but gave the twenty-five per cent, in 
addition when the seizure was made out of the presence of the collector, 
and, of course, on the sole responsibility of the inspector. The reward 
for giving information was left as it stood before, and this was offered as 
an additional encouragement to inspectors, to stimulate their diligence 
and activity at the time when the execution of the laws was attended with 
much difficulty and some danger. Though this interpretation of the act 
may be open to some objection, I by no means think the act of 1816 as a 
legislative construction of former laws is so clear against the right of in- 
spectors to claim as informers, as to overcome the plain terms of the act 
of 1799. 

We come now to the principal objection set up to the claim of the peti- 
tioners, and I understand that it is mainly for the purpose of bavins a de- 
cision on this, that the present case is brought before the court. If this 
prevails, it is admitted that it applies as well to the collector and surveyor 
as to the inspectors. It arises out of the first section of the act of Feb- 
ruary 11, 1816, ch. 7,Vhich is as follows : " That collectors and all other 
" officers of the customs serving for a less period than a year, shall not 
'* be paid for the entire year, but shall be allowed in no case a greater than 
" a pro rata of the maximum compensation of said officers respectively 
" for the time only which they actually serve as such collectors or offi- 
'•cers, whether the same be under one or more appointments, or before or 
"after confirmation. And no collector or other officer shall receive for 
"his services, either in fees, salary, ^/wj, penalties, forfeitures orother- 
" wise, for the time he may be in service beyond the maximum pro rata 
" rate provided by lawJ^ 

The objection to the claims of the petitioners drawn from this act is 
this. They are officers of the customs, and have received the full maxi- 

voL. VI. 39 
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mum of their compeDsation a« established by lav, for the whole time 
they have been employedi and therefore under this act, it is argued tbey 
can receive nothing more, in the way of compensation, whatever may 
have been their services, whether as shares in fines, penalties and for- 
feitures or otherwise. 

This act is certainly not of very easy interpretation. I will proceed to 
state that which, after the best consideration I have been able to gitre 
the subject, seems to be the most reasonable, which puts it in hannony 
with other acts relating to the same subject matter, and which carries 
into effect what appears to me to be the real intention of the legislature. 
In the first place it appears evidently on its face, to be an act supple* 
mental to former acts fixing a limitation to the emoluments of certain 
officers of the customs. The first of these, and that which lies at the 
foundation of all which follow, is the act of May 7, 1822. (Statutes at 
Lai^e, vol. 3.Q(93.) The ninth and tenth sections of this act establish a 
maximum of compensation for certain officers therein described to beal* 
lowed in any one year^ but they do not prescribe a maximum for part of a 
year. The consequence was, that when two or more collectors held the 
same office for parts of the same year, no limitation being applied to a part 
except that which was established for an entire year, each officer might re* 
ceive and retain to his own use the maximum for a full year, if the fees 
and other emolumei^ts allowed by law amounted during the period for 
which he held the office, to a sufficient sum. For all these fees heiv- 
ceived under the existing laws to his own use until they amounted to 
the maximum fixed by the law, and there was no maximum except tbil 
for a full year. This construction was given to the law by the courts, 
and it seems to be the only one that it admits. United States v. Pearn^ 
(2 3um. R. 676.) 

It is very qlear tha^ the first clause in third section does no more than 
extend the priiiciple of the limitation to a part of a year which the act of 
1822 had established for an entire year. It allows the officer a conh 
pensation for a portion of the year, that he has held an office, only in 
proportion to what he would have had, if he had remained in office a 
full year, though the fees and emoluments may have amounted to a 
larger sum, and here it is to be remarked that the limitation in the act of 
1822, applies only to the ordinary emoluments allowed by law. When* 
ever the emaluments of any collector, d&c., exceed the maximum, the ex- 
cess shall be paid into the treasury. The 11th section expressly ex- 
cludes from the ojperation of the law what the officers may receive from 
the distribution ot fities, penalties and forfeitures. 

The first clause of the act of 1846 does not in its terms, and manifestly 
is not intended to extend the limitation of the maximum to any other 
sources of emolument than those to which it was applied by the act of 
1822. The whole difficulty grows out of the mention of fines, penal- 
ties and forfeitures in the latter clause. After considerable reflection I 
have come to the conclusion that these words have been introduced into 
the act through inadvertence. And 1 will now proceed to state the 
grounds on which this opinion is formed. The true sense intended by 
the legislature I suppose to be this. In till cases when a maximum of 
compensation is established for any particular service, or derived from 
any particular source for an entire year, the officer shall be allowed for 
that service only a pro rata sum fox a part of a year. For instance, the 
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collector is allowed in some districts, to receive for his own use a sum 
not exceeding $6000, derived From fees^ commission, and all other ordi- 
nary emoluments, and if they amount to more, the excess shall be paid 
into the treasury. This is a limitation of his whole emolnment^ derived 
from these sources. But there is a maximum also fixed for a particular 
class of services. By the act of March 3, 1841, the eoifector is directed 
to render in his account, a return, 1st, of all sums of moneys received 
for fines, penalties and forfeitures; 2d, of all sums received on account 
of suits instituted for frauds on the revenue; 3d, of alf sums received 
for rents and storage of goods in the public stores, and if it appears that 
the excess received for storage in any year above what he pays for store 
rent, amounts to more than $2000, that excess should be paid ovet to the 
treasury. But this act, like that of 1822, fixes no maximum for what 
he may receive for his distributive share of fines and forfeitures. And 
the maximum for the excess of storage is fixed only for a year. If 
therefore he was in ofllce for half a year only, and the excess in that 
time amounted to $2000, as there was no limitation for part of a year 
below that, which he might receive for a whole year, he might re- 
tain the whole for his own use, provided it did not carry up his 
whole emolument above the limitation fixed by law. Now under 
this clause of the act of 1846, when the collector is in office but 
part of a year, his fees and emoluments for the excess of his receipts 
of storage are apportioned and cut down to a pro rata allowance, 
that is to $1000, and this seems to be the proper operation of this 
clause. It operates dislrtblltive^y for a part of the year on each and 
every source of his emoluments to which there is by law a limita- 
tion^ to reduce them to a pro rmlm sum. No collector or other offi* 
cer shall be paid for a part of a year above a pro rflte of the maxi- 
mum for a full year provided ky tow, that is established by prior 
and existing laws. But there is no law establishing a maximum 
for what a collector o« other officer may reeeive Cbr their distribu- 
tive shares of fines, penalties and forfeitures, and there can be no pro 
rata maximum for an entire year^ when there is no maximum for 
an entire year. 

The limitation in this clause for a portion of a yeVyt catmot, without 
doing violence to the language, be extended to any eradumenia, to 
which there was no limitation by existing laws. It is by its own terms 
expressly confined to a maximum, provided by taw; that is, most cer- 
tainly, laws then in force. If the court were to exiend it to emolumBiita 
received from fines and forfeitures, it would create a new Hmitation not 
known to the existing laws then in force. The whole of the first seo* 
tioQ of the act of 1846 applies only to oflkers who are in office for a pe- 
riod less than a year, and its whole operation, and such is, I think| the 
manifest intention of the legislature where a maximuin had been esta- 
blished by prior laws for an entire year, to extend the principle to theser- 
vice of part of a year. The second clause of the seclion^ as 1 imderstand 
it^ operates distributively, and where there is a maximum fixed by lew to 
an officer's emoluments for any branch of his services^ it apportions 
these for a part of a year as the first clause doea the wholes 

This interpretation of the act, it is admitted, ie open to the grave ob- 
jection that it leaves the words /{ne^, penalties and Jbtfeitures nearly 
unmeaning, and it is one of the fixed ruleU in the interpretation of star 
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tutes, that every word is presumed to have an appropriate office and 
meaning. The sense in which I understand them is, that no officer 
shall receive in his distributive share of fines, penalties and forfeitures any 
thing beyond the proportion fixed and allowed by law; that is, it leaves 
the existing laws without alteration. But with respect to the present 
case, it might perhaps be sufficient to observe that the petitioners do not 
claim in their quality <is officers of the revenue, but simply as inform- 
ers, claiming under the law precisely as every other person may, except 
the naval officers and surveyors. 

My opinion is, on the whole, that where a seizure is made by the col- 
lector under the act of March 2, 1799, in pursuance of information given 
by an inspector, and there is a decree of condemnation, the inspector is 
entitled to the informer's share. 

And no officer of the customs is debarred from receiving a distribu* 
tive share of fines, penalties and forfeitures by the act of February 11, 
1846, which is allowed by prior acts of Congress in consequence of 
having received the maximum of his compensation established by law, 
there being no law establishing a maximum for what one officer may 
receive as his distributive share of forfeiture. 
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State of New-York, June Term, 1848. 

Before the Honorable FREEBORN G. JEWETT, Chief Judge, and Jadgee GREENE G 
BRONSON, ADDISON GARDINER, SAMUEL JONES, CHARLES H. RUGGLES, 
THOMAS A. JOHNSON and WILLIAM B. WRIGHT. 

Matthew Babron v. The People. 

[SUIOE TO THE mjnJtME OOURT.] 

The teatimony of a witne«, taken de bene ease, nnder $ 11, Art IV. of the Act of May 7, 
1844, " For the esUbliahment and regalation of the Poliee of the City of New-York," may 
be read in evidence on proof that the witneoe is a noo-reeident of the City of New- York at 
the time of the trial, and was such non-resident at the time of taking the deposition, eTea 
althoagh the witness reside in the State and be enabled to attend the trial. 

Proof that the witness conld not be found at the Hotels, stated in the deposition that he put 
np at, while in the city and at the time of taking of the deposition, not sufficient oTidence 
of non-residence of witness. 

Beomson, J., contra, held, that the deposition of the witness could not be read if the witoeas 
was a resident of the State, nnleos the witness was dead, insane or unable to attend the 
trial in consequence of sickness or settled infirmity, or that he was absent from the Stale ; 
that the legislature must have referred to the existing practice in civil cases ; that tho 
legislature could not have intended to have made a rule more burthensorae to the or- 
eueed in ertmitud eaeee than is the rule in relation to a party in a civil suit 

That the 4 11 of the act above referred to, works a repeal of a part of our Bill of Rights 
in these words, « In all criminal prosecutions the accused has a right to be confronted 
with the witnesses against him." (1 R. S. 94, ^ 14.) This means something more than 
that the accused shall have the right to stand face to face with his accuser out of court, 
it means that they shall be confronted on the trial. 

That as repeals by implicatkm are not lavored, the court should give effect to the Bill of 
Rijifhts when it can be done, and that the § 11 of the act referred to will still have 
effect by applying it to cases where the witness is sick or infirm, or lerides out of ths 
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State. That na that itatute Tiolates and makei an inroad npon a great principle, the 
ooort ought to adopt the most ■trict oonatmction for the pnrpoae of confining any rap- 
poeed repeal, eepeeially one hy mere implication, to the narroweet poasible limita. 

Barron was indicted in the New- York Genera] Sessions, for grand 
larceny committed in that city. The indictment was found May 12th, 
1848, and was removed into the New- York Oyer Terminer, and tried 
there. On the trial the district attorney offered to read in evidence 
against the defendant the deposition of James Whaley Bennett, pur* 
porting to have been taken de bene esse on the 27th of April, 1847, 
before the Recorder of the City, under an order of 26th of April, 1847, 
entitled as a suit then existing in the New- York General Sessions, 
pursuant to Stat. 1844, p. 476»§ 11. The deposition was filed on the 
30th of April, three days after it was taken. To authorize the reading 
the District Attorney called Thomas W. Brennan, who testified as 
follows : — '' I am one of the officers employed in the office of the 
District Attorney of the City of New- York to serve subpoenas, and 
had a subposna lor Bennett, to look for him, to look after him, to serve 
it on Bennett. I went to Rathbun's Hotel and Lovejoy's Hotel in the 
city, the place where I was informed by District Attorney that Bennett 
stopped when he was in the city. I went to Lovejoy's and Rathbun's 

several times, at each time the cause was on the calendar, since 

last I inquired of the bar-keeper at each of those places for Bennett. I 
was informed that he was not at either of those places and did not live 
in New- York to their knowledge. I could not find Mr. Bennett in this 
city." On cross-examination the witness said he did not know where 
Bennett resided. The defendant's counsel objected to the reading of 
the deposition on several grounds and among others that it did not 
appear that Bennett was a non-resident of the State, or even of the 
city of New- York, and that the prosecution had not used due diligence 
to obtain the personal appearance of the witness, that they ought to 
have sent a subpoena for him to Chatauque county. It was stated in 
the deposition that the witness resided in that county, and that he had 
put up at those hotels, first at Rathbun's and afterwards at Lovejoy's 
where he was at the time of the taking of the deposition. The court 
overruled the objection and the defendant excepted. The deposition 
was read and the defendant was convicted and sentenced to five years 
imprisonment in the state prison. On error brought, the Supreme 
Court affirmed the judgment of the Oyer and Terminer, the defendant 
then brought error to this court. 

H. H. Burlock and E. Sandfordj on the part of the plaintiffs in 
error, submitted and argued the following points : — 

1st. The Court of Oyer and Terminer erred in permitting the testi- 
mony of the witness, James Whaley Bennett, to be read in evidence. 

lirst.'^The Court of General Sessions, had no right to order the 
deposition of the witness to be taken before the Recorder, no indict- 
ment or proceeding against the defendant below being pending therein, 
and besides there is no authority either by statute or at common law, 
for that court, to make an order for an examination of a witness de 
bene esse on the part of the prosecution. People v. Bestellj (3 Hill, 
274, 298.) 
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Second. — ^The affidavit made by the witnew BeDoett^ before Justice 
Drinker, was entirely instifficiem to bmT& authorised the &econder to 
have granted the order, rejecting the title of the suit as surplusage. 

These objections were not raised in the Oyer and Tertnrtief, but 
being such as could not have been obviated by any proof on the pert 
of the prosecution, they may be raised in this Court. 

Hoe and SmUh v. Acker^ (23 Wendell, 276.) Hanfird V. Archer, 
(4 Hill, 276.) 

Third. — Because the deposilion should here been/orMwtfA filed by 
the recorder. 

The statute under which the testimony was taken, being in deroga- 
tion of the defendant's rights at common law, and the statute or bill 
e( rights of citizens and inhabitants of this State, to be confronted 
with the witnesses against him, should be specially complied with, or 
the deposition is not admissible. Jackson v. Hobby, (20 J. R. 362 ; 3 
Hill, 384 ; 1 R. S. 94, § 14.) 

Fourth. — Because there was no sufficient evidence of the non-resi- 
dence of the witness. Cfuion v. Lewis, (7 Wendell, 26.) 

2d. The testimony of the witness having been taken de bene esse, 
the prosecution was bound to show, that he was unable to attend on 
account of sickness or infirmity, or that his personal appearance could 
not be obtained by the ordinary process of subpcena, before the depo- 
sition was admissible. 

(Laws 1848, p. 477, § 11 ; Graham's Practice, 480 ;) Lessees of Pern 
▼. Ingraham, (2 Wash. 0. C. R. 487; 3 lb. 243;) Petttbone v. Der* 
ringer, (4 lb. 216; Same, 723;) Petapseo Insurance Company v. South* 
gate, (5 Peters S. C. R. 604:) Manuscript case of Hadden v. The 
People, (in Supreme Court, July Term, 1846^ 

3d. The witness being a resident of the State of New- York, and 
within the reach of the process of subpcena, to be issued oat of the 
Court of Oyer and Terminer, the deposition was net admissible. (2 R. 
6. 107, ? 43 ; lb. 276, § 1 ; lb. 729, » 63.) 

Mere proof of the witness going to another county in the State, has 
never been held sufficient in a eivU suit, and surely cannot be consid- 
ered sufficient in a criminal case unless so expressly declared by statute, 
the words, ^^ about to depart beyond the jurisdiction of the cotirt,*^ in 
the act of 1846, (Laws uf 1836, \). 408, } 9,) mean beyond the State of 
New- York. If the witness be within the reach of the process of sub- 
poena, he is not without the jurisdiction of the court within the mean- 
ing and intent of the act. The legislature in passing the acts of 1844 
and 1846) merely meant to alkow the district attorney and the defend- 
ant, the same right to examine witnesses debene esse in criminal oasse 
that existed in civil suits. The defendant alieedy possessed such right 
after indictmetU. (2 R. S. 731, ) 75.) 

4ih. The judgments of theeourts below sbeuld be reversed^ end a 
venire de novo awarded. 

I John M^Keon, (district attorney for the city and county of New* 
York,) submitted and argued the following points for the defendants hi 
error. 

Ist. The testimony of James Whaley Bennett was taken Wilder Ibe 
act of May 7, 1844, "for the establishment and regulation of the police 
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of the city of New York." The statnte under which Bennett's exami- 
nation was taken has been complied with. (1 Peters, 356, Bell v. 
Morrison; 6 Peters, 604,618.; Law of New-York, 1844, s. 11, p. 476.) 

2d* No objection was taken before the Recorder as to any preliminary 
steps. The testimony of Bennett was properly read if the court be sati»- 
fied that witness could not be found in New-York city after reasonabU 
diligence used. Breunao's evidence shows subpcBna issued for Bennett, 
his search for him at the hotels, and he swears he could not find Mr. 
Bennett in thie city. 

The defendant's counsel did not cross-examine the witness toiearn 
how far his diligence extended. The counsel must have been satisfied 
the witness did not reside in the city of New- York. MS. Case, 
{People V. Hodden^) decided by Supreme Court, July term, 1846. (3d 
Denio,22d.) 

3d. The object of the statute was to prevent the incarceration of the 
witnesses, non-residents of New-York city, and to enable the public to 
have the benefit of the testimony of strangers on whom crimes might be 
committed.— Non-residents of the city and non-residents of the State are 
in the same rule. — (Laws of New- York, 1844, p. 476, s. 11.) 

4ih. The law of 1844 applies to witnesses non-resident before in- 
dictment. The law of 1846 applies to resident witnesses, and who are 
about to leave the state. The law of 1844 and 1846 are to be construed 
together.--(l844, Laws of New- York, p. 476, s. 11 ; 1816, do., p. 408, 
8. 9 : Dwarris ou Statutes, 693.) 

Bronson, J. — When certain oflfeaces are committed in the city and 
county of New- York, against persons being in, but not being residents 
of the city, the testimoi^y of all witnesses in the matter being in, but 
not residing in (he city, may, on the application of the district attorney, 
be taken de bene eese before a judg« out of court. The witness must 
be examined in the presence of the accused ; the. examination must be 
reduced to writing, and filed in the office of the clerk of tlie court of 
sessions ; and may be used before the grand jury, and all courts and 
tribunals liaving jurisdiction of the subject oiatier, in the same manner 
and with the like effect as the witness could be were he personally pre« 
sent. (StaL 1844, p. 476, s. 11.) There is another statute touching this 
oiatter, but it does not affect the present question. (Stat. 1846, p. 408, s. 
9.) The testimony is to be taken " de bene esse^^^ or conditionally ; but 
upon what condition, or under what circumstances, the deposition may 
be used, the legislature has not specified. Although the supreme court 
felt embarrassed in The People v. Hadden^ (3 Denio, 220,) b/ the want 
of such a specification, they were clearly of opinion that the depositioa 
could not be read in evidence under all possible circumstances, as a 
matter of course, but that the district attorney must give some account 
of the witness, or the reason why be was not produced before the depo- 
sition could be received ; and a new trial was ordered in that case because 
the district attorney had been allowed to read the deposition without 
sufficiently accounting for the absence of the witness. There can be no 
doubt about the correctness of the decision. But I think the court might 
have gone a step further and solved the question when or under what 
circunastaacos the deposition may be read ia evidence. As the testimony 
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is to be taken de bene esse or conditionally, without any specification of 
the circumstances under which it may be used, the legislature must have 
referred to the established practice of taking testimony de bene esse^ or 
conditionally, in civil cases, such depositions can only be given in evi- 
dence, or showing that the witness is dead, insane, or unable to attend 
the trial in consequence of sickness or settled infirmity, or that he is 
absent from the state. — The People v. Restell, (3 Hill, 295, and cases 
cited 2 R. S. 391, Art. 1.) Unless we understand the legislature as refer* 
ring to the practice in civil cases, the words '' de bene esse^^ as they are 
used in the statute will have no meaning. But with that reference all 
is plain enough. The deposition cannot be read on the trial without first 
showing that the attendance of the witness could not be procured either 
in consequence of his inability to come, or in his absence from the state. 
It has not been contended on the part of the people that the deposition 
may be read under all possible circumstances. It is admitted that some 
account must be given of the witness. But it is said to be enough to 
show that the witness is a non-resident of the city, or cannot upon dili- 
gent search be found in it at the time of the trial. That admission is 
enough to dispose of this case ; for there was no proof whatever that the 
witness was a non-resident, and nothing like sufficient proof that he could 
not be found in the city. The deposition had not been read at the time 
this question arose, and Mr. Brennan knew nothing about the residence 
of the witness. He was only called for the purpose of showing that the 
witness could not be found in the city at the time of the trial ; and then 
was a total failure to make out any thing like due diligence in the search 
and inquiry. It amounted to no more than this: Brennan without 
knowing any thing himself about the witness or his residence, went to 
two hotels where he was informed by the district attorney that Bennett 
stopped when he was in the city, and on inquiry he was informed by 
the two bar-keepers that Bennett was not at either of those places, and 
did not live in New- York to their knowledge ;" which meant, I sup- 
pose, that they knew nothing about the matter, either one way or the 
other. The district attorney was not called to state what he knew about 
Bennett, or why he sent Brennan to the two hotels ; and some stress was 
laid on the concluding remarks of Brennan, that he ''could not fiud 
Mr. Bennett in the city." But he had previously given the particulars 
of what he had done in the premises, and it was far enough from a dili* 
gent search or inquiry after the witness. This is enough to dispose of 
the case as it now comes before us. But as the question which has 
already been made will undoubtedly be made again upon the new trial 
which must be ordered, it is proper that we should determine what must 
be shown concerning the witness before the deposition can be read. — 
That has already been intimated. It is not enough to prove that the 
witness is a non-resident of the city^ or that upon diligent search and in- 
quiry he cannot be found in it, nor will both of these facts combined 
make out a proper case. Absence from the city is not mentioned at all 
in the statute ; and non-residence is only spoken of in reference to the 
class of percsons who are injured by the offence and the witness who 
may be examined out of court. When we come to the question, upon 
what condition, or under what circumstances the deposition may be read, 
the statute is entirely silent, except in the use of the words de bene esse* 
If we do not reject these words as utterly senseless, they evidently point 
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to the rule in civil cases, and the witness must be produced on the trial, 
unless his attendance is prevented by insanity, sickness, settled infirmity, 
or absence from the state* The legislature could not have intended to 
make a rule more burdensome to the accused in criminal cases than is 
the rule in relation to a party in a civil suit. They did not intend that 
the deposition should be read when the witness resides in Brooklyn, in 
sight of the New-Tork city hall ; and such is the result of the doctrine 
which has been urged on the part of the prosecution. If this question 
were more doubtful than it is, it should be borne in mind that upon any 
construction this is a statute in derogation of the common law rules of 
evidence, and that it violated a principle which was thought of sufficient 
importance to be adopted as part of the sixth amendment of the consti- 
tution of the United States, and also forms a part of our bill of rights, in 
these words " In all criminal prosecutions the accused has a right to be 
confronted with the witnesses against him." — (1 R. S. 94, § 14.) This 
means something more than that the accused shall have the right to 
stand face to face with his accuser out of court ; it means that they shall 
be confronted on the trial, so that the judge and jury may have an oppor- 
tunity of observing the appearance and manner of the witness as well 
as hearing what he has to say ; the former sometimes proving a complete 
antidote to the latter, as is well known to every nisi pritis lawyer. We 
cannot very well over-estimate the importance of having the witness 
examined and cross-examined in presence of the court and jury. Although 
the constitution of the United States does not apply to state prosecu- 
tions, and our bill of rights is but a statute which, like all other statutes, 
may be repealed, we ought to adopt the most strict construction for the 
purpose erf' confining any supposed repeal, especially one by mere impli- 
cation, to the narrowest possible limits. Justice to the legislature requires 
that we should so construe the statute, as not to carry the inroad which 
to some extent it makes upon a great principle any further than is abso- 
lutely necessary. 

I am of opinion that the rule which governs the reading of deposi- 
tions, taken conditionally, in civil cases, should be applied to depositions 
taken under the New- York crinainal statute. Upon this construction 
the statute will still have effect. It will apply whenever the witness at 
the time of the trial resides out of the State, or is dead; and where 
though alive and residing in the State, he has become incapable of at- 
tending the trial in consequence of sickness or insanity. But a majority 
of the judges are of opinion that, though the witness may be a resident 
of the StcUe, and able to attend the trial, the deposition may be read on 
proof that he is a non-resident of the city at the time of the trial, and 
was so when the deposition was taken. We are all of opinion that there 
was no sufficient proof of such non-residence in this cause, and on that 
ground the judgments of the Supreme Court, and the Oyer and Termi- 
ner, must be reversed, and a new trial be awarded. Ordered accord- 
ingly. 



wt. tt. 40 
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before the Honorable J. 6RIDLEY, one of the Jnsticea of the Supreme Conit. 

Swift and Another v. Ds Witt.-^ Oit€u2a, 6th August^ 1848. 



Defendant demarred to the complaint of the plaintiff. The plaintiff treated the dema 
ai a nullity, and ligned judgment, and iaeoed execution. On motion to set aaide the jndf - 
ment and execution : 

Held — ^That the plaintiff had no right to treat the demurrer as a nullity, and aign jodgmeat 

That a judgment may be signed for interest, in addition to the debt. 

That the word *' costs,*' inclodes disbnnMments. 

l*hat a party need not wait thirty days after entry of judgment, before he issoes oxeentioa. 

This was a motion to set aside the judgment and execution in this 
case. 

Ford^ for the motion. 
TVacyj contra. 

The facts of the case appear by the judgment 

By the Court. Gridley, J. — This action was commenced on (he 
6th of July last, by the service of a summons, and the copy of thft 
complaint ; and on the 17th of the same month, the defendant's attor- 
ney interposed a demurrer, assigning the following as the grounds of 
objections to the complaint : 

'' 1st. the complaint does not state a sufficient cause of action against 
the defendant. 

'' 2d. The complaint does not state the amount for which the plain- 
tiff will take judgment. 

*<3d. The complaint and affidavit contain Latin abbreviations, which 
are not ordinary lauguage, and such as to enable a person of common 
understanding to know what is intended thereby." 

The plaintiff's attorney treated the demurrer as a nullity ; and on 
the 29th of July, entered judgment for $160 87 damages, and $9 22 
costs, and forthwith issued execution against the property of the de- 
fendan t. 

Upon this state of facts, the counsel of the defendant msists : — 

1st. That the execution could not regularly be issued until the ex- 
piration of thirty days from the rendition of the judgment. 

I am of the opinion, however, that the practice, in this respect, was 
intentionally changed by the 238th section of the code. That section 
declares that the party in whose favor judgment is given, may, at any 
timCf within five years after the entry of judgment, proceed to enforce 
the same as prescribed by this title. This not only enlarges the time 
within which an execution may be issued without leave of the court, 
from two to five years, but takes away the thirty days? suspension of 
the right to issue it, in the first instance, nor is this provision repealed, 
and the old rule restored by the 246th section. Such was not the in- 
tention of its framers. The section interprets itself, and clearly shows 
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what class of existing provisions of lav relating to executions and their 
incidents, was meant. 

The words of the section are satisfied without involving the repeal 
of a previous section in the same chapter. 

2d. He also insists, that the judgment for costs is too much by $2 22 ; 
in other words, that the law does not warrant the recovery of disburse- 
ments as a part of the costs. 

The 258ch section abolishes all statutes establishing or regulating the 
costs or fees of attorneys or counsel in civil actions ; and the 262d 
section establishes the new rates of compensation under the code in 
which, it is true, nothing is said of disbursements. But the 266th 
section provides that the clerk shall insert in the entry of judgment, 
d^c., not only the costs to which the party would be entitled under the 
262d section, but also " the necessary disburaemerUs allowed by lawJ^ 

The disbursements here alluded to are given by the 20th section of 
the Act " concerniuR the fees of certain officers," (2 R. S. 634,) which 
I do not understand to have been repealed by the 268th section of the 
code of procedure, as is the 18th section of the same act, which pre- 
scribes the fees of attorneys. 

The fees paid to the proper officers for oaths to clerks, and sheriflfs, 
and other officers, for their fees, are disbursements allowed by law, 
and are therefore properly embraced in the judgment. 

3d. It is also objected, that the plaintiffs could not properly take 
judgment for the sum specified in the summons, with the interest in 
addition thereto. 

The summons must, by the 108th section of the code, contain a 
notice that the plaintiff will " take judgment far a sum specified 
therein^^ and it is said that a notice that the plaintiff will take judg- 
ment for a given sum, with interest thereon from a given date^ is not 
in conformity to the act. 

It is argued that such a construction would involve in some cases a 
question of law as to the rate of interest, and in others, difficult and 
complicated questions as to the principles of computation. 

To this suggestion, it would seem to be a sufficient answer, that 
while the legal rate of interest is seven per cent, thai would be the 
rate assumed, unless otherwise specified in the summons ; and that a 
notice that judgment will be taken for a given sum, with the interest 
thereon from a given day, leaves nothing to be done but the simple 
computation of the legal interest on the sum given, to the day when 
the judgment is entered. 

It will be impossible, in the great majority of instances, to specify 
the amount of the judgment, prospectively, because it cannot be fore- 
seen when the summons and complaint will be served, especially 
where the defendants are numerous. Again, it is a familiar principle 
that whatever may be made certain by computation, is sufficiently cer- 
tain to satisfy a legal averment. Under the old practice, the clerk 
must have assessed the damages ;— but now the parly may compute 
interest for himself. If, however, he makes an erroneous computation, 
and takes too large a judgment, the defendant has in his own hands 
the means of correcting the error. 

4tb. The next question is, whether the plaintiffs were regular m 
Healing the demurrer as a nullity. 
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Bjr the 118th section of the code, all exising forms of pleading are 
abolished, and thenceforth those only which have been eetubliehed by 
that act are to be recognised as pleaoings known to the law. 

The demurrer and the answer therefore are now the only forans of 
pleading which a defisndant can adopt-^^nd the demurrer can otily be 
adopted in the particular eases preseribed by the act Its Tery natuie 
and office have been essentially changed. Defects, which, nnder ihe 
old practice were waived, unless pleaded in abatement, are now made 
the legitimate grounds of demurrer: and a multitude of other defeeCs 
which were once grave causes of demurrer, have lost their old nnd 
appropriate remedy, if indeed they are regarded as imperfections at all. 
It follows from these remarks, that however defective the complaini 
may be, or however far short it may come of complying with any or 
all of the general rules of pleading laid down in the fifth chapter of 
the title '^ upon pleadings," the defendant cannot demur unless the 
objections fall within one or more of the six grounds enumerated in 
the 122d section of the act. 

There is no provision for a demurrer in any other oaae ; and there- 
fore the demurrer in this case cannot be, except for the cause assigned 
in the first special ground of objecticKi mentioned in it. That is sub- 
stantially the same, and is equivalent to the ground stated in the sixth 
sub-division of the 122d section, and makes the pleading in question a 
legitimate demurrer under the code. If a demurrer within the provi- 
sions of this section, so far as this motion is concerned, it is not matexi^ 
that it should have been well taken — it may have been frivoloiis: 
for there is no law for treating even a frivolous demurrer as a nullity. 

The party must put it on the calendar and move it as frivolous, in 
order to get rid of it. The plaintiff therefore was not justified m ijit^ 
regarding the demurrer and in entering jndgment for the want of an 
answer upon the ground, that the demurrer was clearly frivolous. That 
question the defendant had a right to submit to the court for its judg- 
ment. 

But the 123d section declares that the demurrer shall digtiHeify 
specify the ground$ of objectiofis to the cemplaint ; and that wUesS it 
does so it may be disregarded. One of the grounds of objeccion 
enumerated in the summary of causes for which a demurrer will He^ 
is, that ^' the complaint does not state facts sufficient to eonsHtute a 
cause of actionJ^ 

I have already said that the first cause assigned by the demurrer 
under consideration, is equivalent to a statement of this particular ob- 
jection. It distinctly points out this as the objection to the eomplaint 
which the defendant relies upon as contradistinguished from the other 
grounds stated in the 122d section. It is argued, however, that the 
defendant should have gone further, and stated wherein the complaint 
was defective : or in other words, what other facts it should contain to 
make it good. There are doubtless cases where this might be done 
^*a party might specify, in a proper case, the omission to state a good 
consideration for a promise, or a sufficient notice to an indorser, d^-^ 
but there are many cases where this could not be done, a complaint 
may contain an idle statement of facts which disclose no cause of ao« 
tion, and which would not render any modification. Tbe stateoBUt 
of the objection, therefore, in this general forai) may be all that can 
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be done in a large class of cases* I do Dot say that it is enough in 
any case to indicate in the demurrer which of the six grounds (» ob* 
jections the pleader relies on. TTiai may depend on the nature of the 
objection itself. It may not be enough to say generally, that the com- 
plaint shows that there is a defect d[ parties ; but I hate no donU it 
would be sufficient to say that the complaint shows on its face that 
another action is pending between the same parties for the same cause. 
So I am inclined to think it is enough to state that the complaint shows 
no sufficient cause of action. It specifies this as the distinct ground 
of objectionsi and points the attention of the plaintiff to this particu- 
lar cause of demurrer, and informs him that no objection will be 
made on the score of a defect of parties or the union of incompatible 
causes of action, or any other of the grounds enumerated in the sec- 
tion which prescribes the grounds of objection for which a demurrer 
will lie. 

If I am right in this conclusion, then it was irregular to disregard 
the demurrer, and to enter a judgment ; and for that reason the motion 
must be granted. 

Order to set aside Judgment. 



Swift and Another ▼. Hosmbr and othbbs. 

Plaadiagt mid^r the aew code iniifi b* Terified by oath. 

/ Thb facts are stated in the judgment. 

By the Court. Gridlet, J. — The only difference between this case 
and the one just considered, is, that in this, instead of a demurrer, the 
defendant put in an answer not verified by oath. The l33d section of 
the code requires the answer to be verified by the party, his agent, or 
attorney, to the effect that he believes it to be true. The Act does not 
state in terms that it shall be verified by oath, which is a form of ex- 
pression usually adopted when an oath is requined. The word " verify" 
sometimes means, to confirm or substantiate by oo^A, and sometimes by 
argument. Webster and Walker define it both ways. When used in 
legal proceedings it is generally employed in the former sense. Thus a 
plea in bar which concludes with what is called a verification, does so 
in these words : " all which the said defendant is ready to verify ^^^ 
clearly meaning to prove to be true, or establish by evidence. 

When a woixl, used in a statute, is susceptible of two meanings, we 
are to inquire which will best comport with the object and intent of the 
Act. Testing the question by this rule, all difficultjr is at once removed. 

The legislature could have had no object in requiring any other veri- 
fication than by oath ; a verification by a certificate or an express aver- 
ment would add no force or solemnity to the simple and direct allegations 
of the complaint, and a verification by argument is wholly inappropriate, 
and can have no application to the verification of a complaint. 

Again, in the construction of a statute, all its parts are to be regarded in 
the interpretation of any particular provision or clause. Now the nex^ 
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succeeding sentence in the section under consideration, is decisive of 
the meaning of the word verify. The whole section reads thus : '' The 
answer, &c., must he verified by the party, his agent, or attorney, to ihc 
effect that he believes it to be true, except in cases where the party 
would he privileged from testifying as a witness to the same matter?^ 
In other words, a party will be excused from swearing to his answer in 
all cases where he would be excused from swearing to the same facta 
as a witness. 

Such, it seems to me, is the fair reading of this section. The answer 
in this case not being verified by oath, in analogy to the case of pleas in 
abatement, may be treated as a nullity. The motion must therefore be 
denied, but without costs. ' 

Motion denied without costs. 

(Sonnls <SottrL 

Schenectaday, New- York. 
Before the Honorable S. W. JONES, County Judge. 

John L. Tullock, Respondent^ v. James H. Bradbhaw, Appettani. — 

6th August, 2848. 

ArrsAL ntoM JuvrxcE't couet UNDEa thb oodi — AiniiAyrr of notice ov HBAEnra. 

The notice accompanying the affiidavit, in cases of appeal from a jnttice's conit, mat 
be a notice of at least ten days, before the time for hearing the appeaL 

This was an appeal from a justice's court by Bradshaw. The appel- 
lant had made and served his affidavit in proper time after the judg- 
ment and accompanied it with a notice of hearing for this day whidi 
is less than ten days from the time of service. 

McChesney, for the appellant, moved to bring on the hearing, or that 
the court would fix such time therefor as would enable him to give 
ten days' notice thereof as prescribed by section 310 of the code of 
procedure. 

£. F. Potter, contra, insisted that no appeal was pending, as the 
notice accompanying the affidavit was less than ten days, and cited 
section 304 of the code. 

S. W. Jones, County Judge. — ^This is one of the many cases that 
must arise under the code in which counsel will insist that the mean* 
ing of the instrument is to be determined rather by judicial conjecture 
than by the literal construction of the language used by the codifiers. 
The question is whether there has been an appeal in this case. The 
only mode of reviewing judgments of a justice's court, is that pre- 
scribed by the 5th chapter of the code, (sec. 301,) and if that mode 
has not been followed, the appellate court has no jurisdiction of the 
cause. {Ex parte Chrysler, 4 Cow. 80.) The appellant in this case 
within twenty days after the judgment, made and served an affidavit 
as directed in section 303, he accompanied this with a notice that the 
appeal would be heard at a place and time therein designated which 
time, however, was only six days from the time of serving the notice. 
' The 304tb section, which is supposed to make it necessary that the 
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time for hearing, mentioned in the notice, shall be ten days from the 
time of service, after directing the appellant to serve a copy of the affi- 
davit, proceeds in these words : " with a notice stating that the appellant 
appeals from the judgment, and that the appeal will be heard by the 
Appellate Court at a time and place therein designated, either in or out 
01 term ; which copy and notice shall be served at least ten days before 
the time for hearing the appeal." The respondent wishes the court to 
understand the latter part of the section as if it read " before the time 
therein designatediot hearing.the appeal" supplying the words '< therein 
designated," or some equivalent expression. This may be done, if ne- 
cessary, to give meaning, or to carry into eifect the manifest intent of 
an act of the legislature, not without, — Wcdler v. Harris^ (20 Wend., 
665) — the appellant has inserted in his notice all that the code requires 
in terms ; still, if the time designated in the notice is the only time for 
hearing the appeal, it must be held defective, as it will necessarily follow 
that the liberty to designate a time in the notice for the hearing is con- 
trolled by the condition, that it must be a time at least ten days after the 
service of the notice. But the time for hearing the appeal mentioned in 
the notice, is not the only time at which it is allowed to be heard. Section 
310 directs that '< the Appellate Court shall proceed to hear the appeal 
at a time and place mentioned in the notice, or to which the hearing 
may be adjourned, or at such other time as the court shall appoint, of 
which at least ten days' notice shall have been given." The code cam 
be complied with, and this appeal sustained without supplying any 
words in any of the sections, and without any conjectural exposition of 
its meaning. When the notice accompanying the copy of the affidavit 
on which the appeal is brought, designates a time for hearing within ten 
days, it is the duty of the court to appoint another time for the purpose, 
sufficiently distant to allow a ten days' notice thereof to be given to the 
opposite party, and not to hear the appeal until such ten days' notice be 
given. The respondent may serve an affidavit on his part, at any time 
not less than four days before such appointed, or other time, for hearing. 
(Sect. 309.) He is not confined in time to the four days imn^iately 
preceding that mentioned in the original notice ; neither the appellant or 
respondent are governed in their proceedings by that time. The appel- 
lant is to serve his copy of affidavit and notice '' at least ten days beiore 
the time for hearing the appeal ;" and the respondent is to serve his affi- 
davit (if any) "at least four days before the time for hearing the appeal." 
The time designated for such hearing in the original notice of the appel- 
lant is nowhere alluded to as regulating the future action of either {xirty. 
I shall therefore sustain the appeal, and appoint a time for hearing it, so 
that at least ten days' notice thereof can be given. This conclusion is 
adopted from a desire to carry out the intention of the codifiers, as ga- 
thered from their language, instead of compelling suitors to have recourse 
to the guess-work of a commentator. The legislature which passed the 
code into a law, assumed that the commissioners who reported it were 
officers of the constitution whose labors were not to be scrutinized or 
examined with a view to any substantial alteration ; and if the repre- 
sentatives of the people had doubts about their right to interfere with 
what was proposed, much more should county judges feel constrained 
to adhere to what they find written. 
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Gaazaniea. 

OUAEANTEE. 
AMBIGUITY — PABOL EVIDENCE. 

The&b has been a ease of some importance in the Court of Exchequerf 
Chldshede r. StDan, (1 Ex. Rep.,) on the question, whether extriDsic 
evidence may be used to explain the terms of a guarantee ; we, perhaps, 
cannot do better than lay before our readers a very able article on the 
subject from the Law Magazine. The writer observes : — 

^ It is well known to all that, to render a guarantee valid under the 
fourth section of the statute of frauds, the consideration for the promise, 
as well as the engagement itself, must be stated, and that the omissiim 
cannot be supplied by parol testimony. Indeed, few topics are probably 
more familiar to our readers, from repeated discussions in our courts cm 
law, than the question of the validity of guarantees, and especially in 
respect of their being sufficiently descriptive of the consideration. 

*' For the present we wish only to direct attention to the rule, to what 
extent words, making up the consideration in a guarantee, apparently 
referring to the ptast, may, by means of extrinsic evidence, be shown 
to have a prospective meaning, and so the guarantee be supported, which 
would otherwise be construed to be void as stating a wholly past conai- 
deration. 

There are only two cases previous to Ooldshede v. SuHin^ (1 Ex. 
Rep., 164,) both the same way, in which the precise point was promi- 
nently before the court. In Hu^h v. Brooks^ (10 Ad. & Ell., 309,) the 
words were, '* in consideration of your being in advance ;'' and evidence 
was admitted of the circumstances that occurred at the time, to show that 
the consideration was not a past consideration. This case was confirmed 
in error from the dueen's Bench, and is a direct authority on the point. In 
Butcher v. Stewart^ (11 M. & W, 857,) the words were "in considera- 
tion of your having released the above-named defendant from custody, 
I hereby engage, £c. ;" and it was held the agreement might be read 
by the aid of extrinsic evidence, so as to have a prospective meaning. 
But the court expressly decided this latter case on the ground that the 
contract was not within the statute of frauds, and said there was consi- 
derable doubt whether such a memorandum would have been sufficient 
to satisfy the statute. 

The impression conveyed by such an intimation is now, however, 
removed by the decision in Ooldskede v. Swan^ which was an action 
upon a guarantee. Here the question was, whether the words " in con- 
sideration of your having this day advanced to V. W. the sum of 760/., 
secured by his warrant of attorney, payable on the 22d of August next," 
might be shown, by evidence of the real transaction, to comprise a good 
consideration, namely, as not applying to something wholly past, but 
as having reference to future advances. It was decided by the court in 
banc that such evidence had been properly admitted at the trial, not, 
indeed, for the purpose of contradicting the instrument, but for the pur- 
pose of explaining the terms of it. 

Parke, B. — " Now, reading this instrument, with the facts given in 
evidence, there is nothing inconsistent with its being for a future event 
I, however, found my opinion (as to the admissibility of the evidence) 
upon the cases of Hugh v. Brooks^ and Butcher v. Stewart.^^ 

From this decision it would seem to follow, as an established princi- 
ple, that unless the written agreement is so expressed, that it must ne* 
cessarily have been a nudum pactum^ those relying upon it may show, 
by the situation of the parties, and other extrinsic circumstances to ba 
adduced in evidence, that a valid consideration was contemplated. 
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ENGLISH CASES, 



Before Lord Chanoenor OOTTljnrHABL 

Swallow v. Wallingford and Day. — March 25, 1848, 

SOLICITOR — INJUNCTION AGAINST PRACTISING CONTRARY TO COVE- 
NANT — PRACTICE. 

On an application for an injunction to restrain the defendant ftom praetiiinff aa a aolieitora 
oootrary to a covenant entered into by him with the plaintiff, the eanft ordered the bill to 



be retained, giring liberty to the plaintiff te bring an i 

Where, upon motion for an iignnction in a. otatter invobring tha oMking of pEofits, the gianl<« 
ing of the injunction is nispended, it ia the mual practioo V> direct the defendant to keep an 
aecoont of profits in the meantime. 

This was the renewal of a motion by the plaintiff for an injunction 
which had been refused bv Knight Bruce. V. C, to restrain the defend- 
ant, Oerouge Game Day, from taking the defendant^ E. A. Wallingford, 
into partnership with him, for the purpose of practising or carrying on 
the business or an attorney, solicitor, or eouTeyancer, within the town 
of St. Ii^es, in the county of Huntingdon, or within thirteen miles there- 
of; and to restrain the defendant, K. A. WaHingfbrd, from fa any way 
practising or carrying on the profession or business of an attorney, so^ 
iieitor, or conveyancer, within the town of St. Iiws, or withra thirteen 
isiles thereof, without the license and consent of the plaintiff. The 
plaintiff filed his bill on the 26th February, 1848, under the following 
circumstances : — ^In and previously to the year 1842, the plaintiff and 
the defendant Day had carried on business in partnership, as solicitors, 
at St. Ives, and in July, 1842, they took the defendant Wallingfoid as 
their articled clerk, Wallingford being (according to a practice usual 
among solicitors) articled to Day only. The articles were dated the 
16th July, 1842, and were made between Day of the first pare, Walling- 
ford of the second part, and Swallow, described as partner of Day, of 
the third part. These articles, under which no premium was to be paid 
by Wallingford, but he was to receive 120/. a-year for his services, con- 
tained the following covenant : — " And whereas itjh(|th been agreed by 
and between the said parties hereto, and the considemtioo fbr the said 
articles partly is, that the said E. A. Wallingford shall not, at the expi- 
ration of his said clerkship at any time during the natural lives of the 
said G. G. Day and W. N. Swallow, or the life of the sqrvivor of them, 
(without license under their or his hand first had and obtained), prac- 
tise as or carry on the business or profession of an attorney at law or 
solicitor in the said town of St. Ives, or within thirteen miles of the 
same ; and that the said E. A. Wallingford should enter into the cove- 
nant hereafter contained. Now these presents further witness^ Chat, in 
furlhef performance of the said agreement, and for the considerations 
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aforesaid, he, the said E. A. Wallingford, doth hereby for himself, his 
heirs, executors, and administrators, covenant, promise, and agree to 
and with the said G. G. Day and W. N. Swallow, their executors, ad- 
ministrators, and assigns, that he, the said E. A. Wallingford, shall not^ 
nor will at any time during the natural lives of the said G. G. Day and 
W. N. Swallow, or the life of the survivor of them, without the license 
or consent under the hands of the said G. G. Day and W. N. Swallow, 
or the hand of the survivor of them, first bad and obtained, directly or 
indirectly, separately or jointly, with any other person practise as or 
carry on the profession or business of an attorney, solicitor, or convey- 
ancer in the town of St. Ives aforesaid, or within thirteen miles of the 
same." In October, 1844, the partnership between the plaintiflf and Day 
was dissolved by consent, and Wallingford continued to be the articled 
clerk of Day for the full term of five years, which expired on the 15(h 
July, 1847. He was shortly afterwards admitted an attorney, and look 
out his certificate, in which he was described of St. Ives, and com- 
menced practising, although the plaintiff refused to give his consent to 
bis doing so. Under these circumstances, and Wallingford afl^rng 
that Day had released him from the covenant, the plaintiff filed his bill 
against Wallingford and Day, charging, among other things, that Day 
intended to take, or had taken, Wallingford into partnership, and pray- 
ing that he, the plaintiff, might be decreed to be entitled to the full be- 
nefit of the articles of agreement, and of the covenant on the part of the 
defendant, E. A. Wallingford, therein contained ; and that the defeoi- 
ant, G. G. Day, might be restrained from taking the defendant, E. A 
Wallingford, into partnership with him, for the purpose of practising or 
carrying on the business of an attorney, solicitor, or conveyancer, within 
the town of St. Ives, or within thirteen miles thereof; and that the de- 
fendant, E. A. Wallingford, might, in like manner, be restrained from 
in any way practising or carrying on the profession or business of an 
attorney, solicitor, or conveyancer, within the town of St. Ives, or within 
thirteen miles thereof, without the license and consent of the plaintiff. 
The defendant, Day, in his answer, went into the previous history of 
the partnership between himself and the plaintiflf in order to show that 
the plaintiff had always held a subordinate position, and had been little 
more than the clerk of him the defendant ; he however expressly denied 
that he had taken or did intend to take Wallingford into partnership^ 
but admitted, that by a deed-poll, dated 1st January, 1848, he had re- 
leased Wallingford from bis covenant, and from any obligation in res- 
pect thereof. He submitted that he had full power and authority to re- 
lease the defendant Wallingford from the performance or observance of 
bis covenant without the license or consent of the plaintiff. Under these 
circumstances, and Knight Bruce, Y. C, having, on the 16th March, 
1848, refused, upon motion, to grant an injunction, the application was 
now renewed before the Lord Chancellor. 

JMalins and Rasch^ for the plaintiff, contended, first, that the cove- 
nant contained in the articles was in itself a valid and binding covenant, 
[this position was not apparently disputed by the defendants], Bunn v. 
&uy, (4 East, 190), and that the court was bound to interfere by injuoc* 
tion to enforce it ; Candler v. Candler^ (Jac. :^25) ; Capes v. Huiion^ 
2 Russ. 357 ; Whiitaker v. Howe^ 3 Beav. 3^3). They relied prioci- 
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pally on NiekoUs v. Stretton, (7 Beav. 42), where, on appeal, a case 
was directed to a court of law, the result of which case (reported 11 
Jur. 1008, following the decision of the court of Exchequer in Price 
▼. Greene, (13 Mee. & W. 695 ; 9 Jur. 867, affirmed in the Exchequer 
Chamber, 10 Law Jour. N. S., 108), showed both the legality of the co- 
venant in question and the right of the court of Equity to interfere. 
They contended, secondly, that the covenant, being originally valid and 
binding, it was not competent to Day alone to release it ; that each 
partner had a clear and distinct interest in the covenant; that the court 
would not regard the form of the covenant being joint, but would look 
at the contract between the parties. They cited Slingby^s case, (5 Rep. 
18 a) ; Ecdesion v. Clipeham, (1 Saund. 163) ; Withers v. Bircham, 
(3 B. & C. 264). [The case of Chesman v. Nainby, (2 Ld. Raym. 
1456 ; 2 Stra. 739) ; Sorsbie v. Park, (12 Mee. & W. 146) ; and MUU 
V. Ladbroke, (7 Scott, N. R., 1006,) were also referred to.] 

Swanston and Hardy were proceeding to argue for the defendant 
WaiJingford ; 

Lord Chancellor. — ^The first question is, what is the legal right? 
This is the common case of a party coming for an injunction to protect 
a legal right. I am not informed why the Yice^Chanceilor refused the 
iujunction, and yet did not allow the parties to proceed at law. 

Swanston having assented to the right of the plaintiff to proceed at 
law, 

Lord Chancellor. — I am unwilling in this case to interfere by in^^ 
junction, the question depending entirely on a legal right. Yery little 
injury can arise from my refusing the injunction ; but very great from 
my granting it. If I granted the injunction, it would be not for the 
purpose of deciding the right, but merely to enable it to be decided at 
law. The order of the Vice Chancellor must therefore be varied by giv- 
ing the plaintiff liberty to proceed at law, retaining the bill in the mean 
time. 

Russell and Prendergast, for the defendant Day, having asked that 
the motion as to him might be dismissed with costs, there being no 
ground, after the statement in his answer, for alleging that he was about 
to take WaUingford into partnership. 

The Lord Chancellor ordered accordingly. 

Malins, for the plaintiff, then asked that WaUingford might be di- 
rected to keep accounts of the business in the mean time. 

Swanston opposed. 

The Lord Chancellor, after observing, that he did not See of 
what use it could be in this case, stated, that it was usual to add such 
a direction as that asked where an injunction was suspended, and or« 
dered accordingly. 
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The order nf tke Vice Chancellor tr« tberefifre varied by direeUnff 

that the plaintif ehmldhe mi lihwrty to proceed againts the de^ndnU 

WalHngfordaiiaw^ a$hemiffhtbead»i8ed, the defendant WMing^ 

ford in the meanHmeto keep an account of the bmsineosiranomeind by 

him. The appoed motion diemisoed offainst JDay, with costs. 



Coart of (ftuem'e IBtm^. 

B^m the Sigfat HoBWiUs THOMAS LORD DfiNMAN, CUvT Justice, Mid Hm mC 

of tbo Jndfas. 

JAcmoN r. <3ai4LiMB. — 31^^ /an.| 1848. 

BILL OF EXCHANGE — NOTICE OF DISHONOR — EVIDENCE. 

In an action by the indonee against the drawer of a bill of exchange, the iaane bebg^ irlwlb«r 
the defendant had had notice of dishonor, evidence was given for plaintiff, that in a co&Ter- 
sation on Wednesday between defendant and the banken of plaintiff, to whom he had passed 
the billrlheystaMd, thMtii«y4iad Mtefved a letter from H., Ae aeoeptor, meitftJOBhigthat 
•OB MoodaF («he ^ baving beeo'dishooesBd on Satorday) he had sent IM. to deiaiidsflft U 
provide fior the bill ; defendant answered, that he had get the lOt* but that H. owed bm 
more money, and he requested them to threaten H. with legal proceedings, and H. woofcf 

' probably pay them t^lMA, evidence to go to the jury of a rsgnlar notice ^ dishonor. 

AcTioK by 4h^ IMorsee <>( n Ull of exchange, dated the 6fli Jane, 
1844, drawn by the defendant on Hapgood for 20/., payable two mondis 
after date. Plea, (among others), that the drawer had received no no- 
tice of disfafonor. On tne trial before Erie, J., at the sittings at West- 
RiinGrter in this term, it appeared, that the plaintiff discofisnted the bill 
for ColKns, >aiDd passed it to his bankers. The llth August being 
Sunday, the biR beeaitie dne <m the 10th August, and was not paid 
then, because, as it vas said, Hapgood thought that it was not doe till 
Monday. One <of the bankers stated that he had sent a clerk to giTe 
notice in the usual way ; but that clerk was not called. On the Wed- 
nesday following, in consequence of a message from the bankers on 
Monday, the defendant had an interview with one of their clerks, who 

gve the following evidence of the conversation between them : — ^ I told 
illins that I had received a letter from Hapgood, the acceptor, mention- 
ing that he had forwarded money to Collins on Monday to provide for 
the bill. Collins said ' I have got the 10/., but Hapgood owes me con- 
siderably more, and I should be obliged if you would let me keep the 
10/., and if you would write him a letter thteatening to sue him, and he 
will probably pay you.' I told him that I would write. I do not know 
whether be saw the bill.^' The learned judge was of opinion that 
Monday was the day for giving notice of dishonor, and that there was 
no legal evidence of such notice having been given ; and that there was 
no evidence for the jury of an admission by the drawer that he had re- 
ceived such notice ; but he left the facts to the jury, and they found a 
verdict for the plaintiff. The learned Judge thereupon directed a ver- 
dict to be entered for the defendant, and granted leave to the plaintiff to 
move to enter a verdict according to the finding of the jury. 



Oooit«r Qaeen^t Benoh.— Jackwm T. ColliiM. 

Orifwder motned for a rale nisi accordingly. — ^Notice was presumable 
fipom the circumstaneea. WiUcms ▼. Jadis^ (I M. & R. 41. S. C.,) not on 
this powt, (2 B. & Add. 188) ; CampbeU v. Webster, (9 Jur. 992). And 
if they raise a presamption of notice, they raise a presumption of due 
notice. Coleridge J., in Ourlems ▼. Corfield, (1 d. 6. Rep. 814, 818). 
If there is a seiniilla of evidence it must be left to the jury. [Lord Den- 
manf GL J. We do n^ adopt thai expression. If there is evidence of a 
fact, it must go to the jury : they, not the court, are judges of facts]. 
\Uec\tedSiaffgT. VTyo^^, 2 Jur. 892]. 

The court having granted a rule, Humfrey and Carrie showed cause. 
Where a party to the bill promises to pay it, or makes an admission of 
his liability, it may be taken as an admission of notice ; but the admission 
must be clear and distinct. [PattesoUf J. — Tlfe defendant must have 
known that the bill was not paid ; it would have been idle in the ac- 
ceptor to send lOL to take up a bill which had been paid. Coleridge^ 
J. — What is the common understanding of the language which the ac- 
ceptor used in his letters to the bankers, <' I forwarded money to Collins 
on Monday to provide for the bill."] Knowledge of dishonor is not 
sufficient { notice must have been given. The conversation between 
the clerk of the bankers and the defendant was with the defendant as 
agent of the acceptor, who had sent him money to provide for the bill. 
At any rate, there was cio Bvidence that the drawer had notice of disho- 
nor in due time. [Coleridge, J. — In Wilkins v. Jadis, (1 M. & R. 41), 
the mkj tevidetice of tiotioe of dishonor was, that the defendant, two 
days after the maturity of the bill, sent a person to the plaintiflTto say 
that he had been defrauded of the bill, and should defend any action 
brought upon it, and Lord Tenterden held that there was evidence of 
iKttioe]. Suppose a stomger to the bill had gone to the bankeos and said 
" I have mot money from the acceptor," and delivered the same message 
aa the defendant 1 In Lundie v. Robertsofiy (7 East, 231), there was 
aa express promise to pay. If a mere intimation was sufficient, it would 
have been unnecessary to discuss the form of the notice in Solarte v. 
Palmer, (7 Bing. 630 ; S. C, in the House of Lords, 1 New Cas. 194; 
11 Scott, 1), and many similar cases. [They also cited Roberts v. 
Br<uUhaw, I Stark. 28]. 

Crotoder and Ogle, contra, were not heard. 

Lord Dbnman, C.J. — There is sood sense in the cases which relax 
the role as to strict proof of notice of dishonor. An admission of liabil- 
ity is one of the means of arriving at the conclusion that the drawer had 
notice. Here the drawer, who ought to have received notice of dishon- 
or on Monday, has admitted his liability. There is evidence that the 
admission was made probably in consequence of notice. We do not 
want the additional fact that the bankers had sent their clerk to give 
notice in the ordinary form. 

Pattesoi^, J. — The bill was not paid when due, whether through 
misapprehension of the parties as to the day on which it fell due we do 
not know. Then what are the facts as to the notice of dishonor? In 
the coQversatioa with the banker's clerk, the defendant does not deny 
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that the money was sent on Monday, but says " I want to apply it to 
another purpose." Is not that an acknowledgment that he had received 
the money on Monday ? The bill being due on Saturday, he ought to 
have known it ; and then, is not this statement an admission of know- 
ledge of the fact that the bill had been dishonoured ? And it is some 
evidence that he had received notice of dishonour; it is not necessary 
that he should go on and admit it. It was a fit question for the jury. 

Coleridge, J.— The question is, whether the defendant had receivad 
notice of dishonor in due time ; that depends upon whether there was 
evidence of an admission of liability. On Wednesday the drawer is told 
of the letter from the acceptor, informing the bankers that he had for- 
warded the amount of the bill to the drawer, and the drawer admitted 
that he had received it t>n account of the bill. He does not stand upon 
the fact that he had not received notice in due time. His answer is that 
of a man who admits himself legally liable. 

WioHTMAN, J. — There was evidence to go to the jury of due notice 
of dishonor. 

Rule ai^olttte. 



White v. Humphrey. — Nov. 26, 1847. 

Defendant, a carrier, received hope from plaintiff for the purpose of being carried for hire, vk 
kept them for plaintiff in a warehouse for thirteen months ; for that time he had warebousai 
which before had belonged to another, but had not made any charge to plaintiff for ware- 
housing : — ^Held, that he was not a gratuitous bailee. 

Assumpsit for not safely and securely keeping hops of the plaintiff in 
a warehouse of defendant. Pleas, first, non-assumpsit ; second, that the 
defendant took due care of the hops. On the trial before Parke, B., at 
the Summer Assizes at Maidstone in 1847, it appeared that the defend- 
ant was a carrier between Maidstone and London, and that the plaintifl^ 
in September and November, 1844, delivered at the wharf of the defend- 
ant, hops to be carried to Loudon when further orders came. The hops, 
after remaining at the wharf for some time, were removed into ware- 
houses belonging to the defendant, and remained there until thirteen 
months after iheir first delivery, when the order came that they should 
be forwarded to London. Urjiil 1840, the warehouses were in the oc- 
cupation of a person named Drury, who carried on the business of a 
warehouseman. The defendant had carried goods for the plaintiff on 
former occasions, but had not charged for warhousing. The learned 
judge directed the jury that the defendant was not a gratuitous bailee; 
and a verdict was given for the plaintiff, damages £60. In the follow- 
ing Michaelmas Term, 

Montagu Chambers moved for a rule nisi for a new trial on the 
ground ot misdirection, and of the verdict being against the evidence. 
The direction of the judge threw the liability of the carrier on an un- 
paid bailee. The defendant had a right to separate his duty as carrier 
from his duty as wharfinger. Oarside v. The Trent afid Mers^ JNavi- 
gatian Company, (4 T. R. 681.) The allegation in the declaration 
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that the warehousiDg of the hops was for hire and reward was not 
sustained. 

Cur. adv. vuU. 

Lord Denman, O. J., now delivered the judgment of the court. In 
this cause a motion was made for a new trial for misdirection, on the 
ground that the defendant was shown to be a gratuitous bailee, and not 
a bailee for hire. ^ 

The defendant had kept hops for the plaintiflf in a warehouse for thir- 
teen months : he had been for some time a carrier, and for the thirteen 
months had also had the warehouses which before had belonged to ano- 
ther, and he had not yet made any charge for warehousing. The 
learned judge held, that even if he received the hops into his ware- 
house for the purpose of being carried for hire afterwards, he was not a 
gratuitous bailee, and we are of the same opinion. 

A new trial was also moved for, on the ground that the verdict was 
against the evidence ; but there appears no ground for this motion, and 
therefore there will be no rule. 

Ride refused. 

Court of (Sjrcl)tquer. 

Bofora the Right Honorable BaiooB PARKE and ALDERSON. 

Clarke v. Bbll.— Jfay 12, 1848. 

EVIDENCE — ALTERATION OF DATE OF BILL OF EXCHANGE. 

In an action by the indonee againat the drawer of a bill of exchange, it appeared that the 
plaintiff was member of a joint-otock company, and that the bill had been indoned to him for 
the benefit of the company : — ^Held, that other membera of the company were not competant 
witneases for the plaintiff 

In each ao action the defendant pleaded that after the making of the bill, and after it waa com* 
pietely iaBned and negotiated and indorsed by him, certain perKms, to the defendant unknown, 
withont his consent altered the date of the bill ; it appeared that the bill had been altered 
by the acceptor after it had been made and indorsed by the defendant ; semble, that the plea 
was proved in substance. 

Assumpsit. The declaration contained two counts, one on a bill of 
exchange, dated 24th January, 1847, drawn by the defendant on one 
JohnXiddiatt, and by the defendant indorsed to the plaintiff; the other 
on an account stated. To the first count the defendant pleaded first, 
nonfeeii ; secondly, non indorsavit ; and thirdly, that the said bill of 
exchange at the time of the making of the same by the defendant, bore 
date on a certain day, to wit, 30th January, 1847 ; and that after the 
said making thereof, and after said bill was completely issued and nego- 
tiated, and aifter the said bill was indorsed by the defendant, to wit, op the 
3Lst December, 1847, certain persons, to the defendant unknown, without 
the consent of the defendant, altered and changed the said bill in a mate- 
rial part thereof, to wit, the date thereof; by erasing and obliterating the 
said date of the 30th January, 1847, and inserting instead thereof, in writ- 
ing, in the said bill, the date of the said 24th January, 1847, as and for the 
true date of the said bill ; and that the said alteration was not made in 
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correction of any mistake originally made ift th» framkig of iIm aaid bill, 
or to further the intention of the parties to the said bill in making the sams; 
concluding with a verification. To the second count, nonassumnsii. To 
the third plea to the first count the plaintiff replied, that the said bill was 
not altered or changed after the same was negotiated, nor after the same 
was indorsed by the defendant to the plaintiff in manner and ferai, iof^ 
issue, iui. At the trial before Alderson, R, it appeared that the plakitiff 
was' member of a loan company called '• The Union Joint-«tock Buildiog 
Company f and that bdlls and notes given to the company* iactuding the 
bill in question, were usually made out in hia nanM. It had been aeoepled 
for the accommodation of the defendant, and was a renewal of a former 
one which became due on the 24th January; when it was in the hands 
of the London and Westminster bank, who returned it dishonoured to the 
secretary of the company, who gave notice to the defendant. Shortly 
afterwards the defendant and the acceptor came to the office of the con»> 

Cny and saw one of the agents ; when il was agreed that the bill should 
renewed on certain terms, and that a person of the name of DalcoB 
would bring a fresh bill and receive back the old one. On the appear* 
anceof Dalton accordins^Iy with the present bill, the agent objected to re- 
ceive it as it bore date after the 24th January ; whereupon Dalton took il 
back to the acceptor, who without authority from the defendant altered 
the date to the 24th January. It was then taken back to the agent, who 
received it. The witnesses who proved all the material facts in the 
plaintiff's cas^, being members of ^'The Union Joint*stock Loan GxBt 
pany," it was objected that they were incompetent by the general law 
and the proviso in the 6 & 7 Vict., c. 86. The judge reserved the point, 
and a verdict was given for the defendant on the third issue, and for the 
plaintiff on the others. 

Pashletfj on the part of the plaintiff, moved for a new trial. The plain- 
tiff was entitled to a verdict on the third issue, as the third plea wa3 not 
proved. The evidence negatives the allegation in that plea, that the hill 
was altered after it had been completely issued and negotiated. IParke^ 
B. — You might strike that allegation out of the plea, and the plea, would 
etill be good. The mjeaaing of the indorsement is not merely writing on 
the back of a bill, but writing on and giving it over with the inteolion 
of making it negotiable. Now this bill was not altered after the indorse- 
ment, but before the indorsement was completed]. The ether pomt 
turns on Lord Denman's Act, the 6 & 7 Tict., c. 86, which enacts that 
no person offered as a witness shall be excluded by reason of incapacity, 
from crime or interest, from giving evidence, either in person or by d^ 
position, according to the practice of the conrt, on the trial of any issue 
joined, or of any matter or question, or on any inquiry arising in any suit, 
action, or proceeding, civil or criminal, in any court, or before any judse, 
jury, sheriff, coroner, magistrate, officer, or person having by law er by 
consent of parties, authority to hear, receive, and examine evidenee : but 
that every person so oflbred may and shall be admitted to giveevMenee 
on oath or solemn affirmation in those cases wherein affirmarion is by 
law receivable, notwithstanding that such person may or shall have an 
interest in the matter in question, or in the event of the trial of any issue, 
matter, question, or injury, or of the suit, action, or proceeding in wbieh 
he is^ offered as a witness, and notwithstanding such person offered as a 
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witness may have been previously convicted of any crime or offence." 
Had the section stopped here no doubt could have been raised as to the 
^competency of the witnesses in this case; but there follows a proviso 
that the act '' shall not render competent any party to any suit, action, 
orproceeding individually named in the record, or any lessor of the plain- 
tifi, or tenant of premises sought to be recovered in ejectment, or the land- 
lord or other person in whose right any defendant in replevin may make 
cognizance, or any person in whose immediate and individual behalf 
(^ny action may be brought or defended, either wholly or in part, or the 
husband or wife of such persons respectively." The question therefore 
is, can these witnesses be considered in the light of persons '* in whose 
immediate and individual behalf" the plaintiff is suing ?" But the sta- 
tute in question being a remedial statute, passed to prevent objections to 
the competency of witnesses, a liberal construction ought to be put on 
its enabling clauses, and a strict one on the disabling proviso. In Hart 
V. Stephens^ (6 Q,. B. Rep, 937,) where a promissory note was given to a 
feme soUy who married and died, leaving her husband surviving her ; 
in an action brought by her administrator on the note, the husband was 
held a competent witness to prove the payment of interest. 

Pahkb, B. — You are entitled to a rule on the point raised on the third 
plea ; but then the defendant is entitled to a nonsuit on the other ground, 
do that, unless he comes to move, you had better keep the verdict you 
have got on the other issues, and let matters remain as they are. The 
words of the 6 and 7 Vict. c. 85, are that persons " in whose immediate 
and individual behalf any action may be brought or defended," shall not 
be competent witnesses. If the company had brought this action in 
their own name, treating this endorsement as an endorsement to the 
company, they must all have sued ; now in reality, Clark is only another 
name for the company, for this action is brought by him on behalf of 
himself and them ; and consequently, no member ot that company can 
be a witness for him. 

Alderson, B. — Is it not just the same as a man bringing an action 
in a partnership name, he being one of the partners? The plaintiff 
is the partnership name here. In the other point you are entitled to 
your rule, but I think that in justice the defendant bad a good defence 
under the third plea. 

Paehle^ then tiected ndt to take a tille, and no cross motion was, or 
now can be, made by the other side. 



In tt)e tfjrci)tf|iur tfl)ambtr. 

WEBTMINSTBR. 
Stdserff v. Reg. — Nov. 27, 1847. 

Indictment charged that defendant and W. 8. conapired ** to cheat and defraud W. H. of hie 
gooda and chattele" :— Held» good. 

Thb defendant bslow had been indicted at the Central Criminal Court 
for a conspiracy. The first count of the indictment charged that Wil- 
liam Steventon, late of, &c., and John Sydserff, late of, d6C., being per- 
sons of wicked and fraudulent minds and dispositions, and in needy 
And desperate circumstaDCds, on, ^., A. D. 1842, with force and arms, 
VOL. VI. 42 
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at, d6C., and within the jurisdiction of the said court, unlawfully, wick- 
edly and deceitfully did conspire, combine, confederate, and agree to- 
gether to cheat and defraud one William Hickenbotham of certain goods 
and merchandises of him, the said William Hickenbotham, to wit, eleren 
tons weight of white lead of great value, to wit, of the value of, &c., arid 
and of divers, to wit, sixty-four casks of great value, to wit, &c., wherein 
the said white lead was contained. And in pursuance of the said 
wicked, fraudulent and unlawful conspiracy, combination, confedera- 
tion, and agreement, the said W. Steventon afterwards, to wit, on, &^., 
in, <fec., and within, &c., did falsely pretend to the said William Hicken- 
botham that the said John Sydserff was a man of property, and that 
the said William Steventon had known him, the said John Sydserff^ on 
'change, to wit, the Royal Exchange of London, as a merchant of pro- 
perty, during the space of from ten to twelve years, and that he, the 
said William Steventon, had been in negotiation with the said John Syd- 
serff to purchase in the way of his busmess, as such merchant, the said 
goods and merchandise, and that he, the said William Steventon, would 
endeavor to procure him, the said John Sydserff^ to buy of and from the 
said William Hickenbotham the said goods and merchandise, (which 
said goods and merchandise were then lying and being at a certain 
wharf, to wit, a wharf in London, and in the ctistody there of one A. J. D.,) 
at and for a fair market price ; whereas the said W. Steventon at the 
time of making the false pretence well knew that the said John Syd- 
serff was not a merchant of property, nor had he, the said William Ste- 
venton, known the said John Svdserffas a merchant of property, or aay 
merchant, for the said space of time, or for any time, but on the con- 
trary thereof, the said William Steventon, at the time of so falsely pre- 
teq^ing, well knew that the said John Sydserff was not, nor ever had 
been, such merchant as aforesaid. [The court proceeded to state other 
false pretences.] That the said William Steventon and John Sydserff 
in further prosecution of the said unlawful conspiracy, combination, 
confederacy and agreement, on, &c., and within the jurisdiction of the 
said court, removed and carried away the said goods and merchandise, 
and caused the same to be removed and carried away from a certain 
wharf where the same were then lying and being, to wit, the wharf 
aforesaid, and then and there caused a certain part thereof, to wit, &c., 
to be conveyed to the said house of the said John Sydserff, and the 
residue of the said white lead, and the remainder of the said casks to a 
certain other place, to wit, to the house and premises of one J. O., in a 
certain place called the Minories, in, &c., and pledged and deposited the 
said last mentioned part of the said white lead, to wit, ten tons thereof, 
with the said J. G. as a security by certain money by him to be advan- 
ced upon the same as such security, and the said William Steventon 
and John Sydserff afterwards, to wit, on, d&c, sold and disposed of the 
said goods and merchandise, and converted the same and the proceeds 
thereof to their own use, to wit, &c., and within the jurisdiction of the 
said court, to the great damage and deception of the said William Hick- 
enbotham, to the evil example, &c., and against the peace, d^c. Second 
count charged that the said William Steventon and J. Sydserff hereto- 
fore, to wit, on, d&c., with force and arms, at, d&c., and within the jurisdic- 
tion of the said court, unlawfully, fraudulently, and deceitfully did con- 
spire, combine, confederate, and agree together to cheat and defraud the 
said William Hickenbotham of his said goods and cbattelS| to the great 
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damage of the said William Hickenbotham, to the evil example, &c.,and 
against the peace, &c. The indictment was removed into the court of 
Queen's Bench by certiorari, and the defendant pleaded not guilty. On 
the trial, before Lord Denman, C. J., at the sittings at Westminster, be- 
fore Michaelmas Term, 1844, the defendant below was found guilty on 
the first two counts. In the following Easter Term, sentence of im- 
prisonment was pronounced by the Court of Clueen's Bench upon both 
points, whereupon the defendant brought a writ of error. The case was 
argued in Trinity Vacation, before Wilde, C. J., Parke, B., Alderson, B., 
Coltman, J., Maule, J., Rolfe, B., Cress well, J., and Piatt, B. ; the errors 
specially assigned to the first count were abandoned. 

Pigottf for the plaintifi* in error, (the defendant below.) — The second 
count is bad on two grounds. The count does not charge that the de- 
fendant below conspired by false pretences to cheat the prosecutor of his 
goods, nor does it charge, that he conspired unlawfully to defraud the 
prosecutor. He cited Reg. v. Peck, (9 Adol. & Ell. 686. 692 ;) King 
V. Heff., (7 Q. B. Rep. 785 ;) Rex v. Richardson, (1 Moo. & R. 402;) 
Rex V. I'hwle, (4 C. dt P. 692;) Rex v. Biers, (1 Adol. & Ell. 327;) 
Reg. V. Parker, (3 Q. B. Rep. 292. 297 ; 2 G. & D., 709 ; 6 Jur. 822 ;) 
aOmneU v. Reg., (U CI. & F. 166 ;)] [ WUde, C. /.—This is rather 
more general than the indictment in any of the cases cited.] In Rex v. 
Turner, (13 East, 228,) Lord Ellenborough said, (p. 231,) '' the case of 
Rex V. Ecdes, (1 Leach, 274 ; 13 East, 230, n. (d)) was considered as 
a conspiracy in restraint of trade, and so far, a conspiracy to do an un- 
lawful act affecting the public." In Reg. v. Oomperiz, (11 Jur. 204,) 
the eighth count, which was the most general one, charged, that the de- 
fendants, " devising and contriving as aforesaid," conspired, " by divers 
false pretences and indirect means," to cheat and defraud the prosecutor 
of his monies. 

Rew, contra. — It is sufSciently certain to charge that the defendant 
defrauded the prosecutor of his monies or of his goods, though the pre- 
cedents generally contain a statement of the means employed by effect- 
ing the intended mischief, or an allegation that it was by false pretences. 
In Rex V. Eceles, (1 Leach, 274,) where the indictment stated, that the 
defendants, intending unlawfully and by indirect means to impoverish 
the prosecutor, unlawfully did conspire, &c., Buller, J., said, (p. 277,) 
" Nothing need to have been stated about the means, for the means are 
matter of evidence to prove the charge, and not the crime itself. The in- 
dictment, therefore, rather states too much than too little." Rex v. Ec- 
des, is an authority that a conspiracy to do any tiling by indirect means 
is indictable. In Reg. v. Kenrick, (6 d. B. Rep. 49, 61 j 7 Jur. 848, 849,) 
Lord Denman, C. J., said, that any combination to prejudice another un- 
lawfully has been considered for the last 100 years as constituting the of- 
fence called conspiracy : in that case, the charge was, that the defendants 
conspired by false pretences and subtle means and devices, to obtain from 
the prosecutor divers large sums of money of the monies of the prose- 
cutor, and to cheat and defraud him thereof. In Rex v. Biers, (1 Adol. 
& Ell. 327,) by an oversight of the court, one of the points was over- 
looked in giving judgment. The second count of this indictment is 
scarcely more general than the eighth count, in Reg. v. Oomperiz, (11 
Jur. 204) [He also cited Rex v. CHU, (2 B. & Aid. 204.)] 

Pigoit, in reply. ^ 
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WiLPE, 0. J., now delivered the judsm^nt of the court. — This wai 
an indictment for a conspiracy upon which the Court of the dueen's 
Bench had given judgment for the crown. A writ of error wp/? hrougi>t 
thereupon, and the errors assigned wpre, that thefir^taqd secopd counts 
were bad in la^r as being indefinite and too general ; and, therefore, that 
judgment ought to be reversed. 

On the argument, the qounsel for the plaintiff in error, (the defendant 
below,) objected to the second count ouly ; and, in support of the objec- 
tion, the case of Rex v. Bierst (1 Adol. & Ell. 327,) was mainly relied 
on. The counsel for the crown contended, that Rex v. Biers must be 
rejected ; and that Rex v. Gill, (2 B. & Aid. 204,) must govern this case. 

The court are of opinion that this case cannot be distinguished from 
Rex V. Oill, and it appears, that Rex v. Biers has never been held to 
overrule Rex v. GUI. In Reg. ▼. Gampertz, (11 Jor. 204. 207,) where 
Rex ▼. Biers was adverted to, the Court of Queen's Bench expressly 
states, that it had never doubted the correctness of the decision in Res v. 
CHU. The judgment, therefore, will be affirmed. 

Judgment affirmeeL 

€ottrt of Common {lUao. 

Smith v. Dearlove. — April I7th and 19/A, 1848. 

TROVER — INNKEEPER — LIEN. 

An inn -keeper receiTea at livery the earriagre and bonea of a penon not reudiog at tbe ibb- 
Sulsequeiitly, but while they ao vemaiDad at livery, tbe owner had refreabme&t at the in, 
and a friend of hia cnise and reaided there for aome time, by hie ordera, and on hie credit 
Held, that thf inn-keeper had no lien upon the carriage in reapect of hit bill for the atandiw 
of tbe carriage, the feed of the horses, and th« refreshment supplied to the owner and b» 
friend. 

Trover for a carriaee and harness. Plea, not guilty, and not possessed. 
The cause was tried before AidecsoD, B., at the last assizes for the coonty 
of York, when it appeared that in September, 1847, the plaintiff seal his 
carriage and horses to the Queen's hotel, Harrogate, which was kept by 
the defendant ; and thatsubsequently to this the plaintiff was frequently 
supplied with refreshments from and at tbe hotel ; and that a fhend cT 
his came and resided there for some time on the plaintiff's credit* The 
horses were taken away in November, 1847, but the carriage and harness 
remained till the following December ; on the eleventh ofwhich month 
the plaintiff's wife sent and demanded them ; but the defendant reCdaed 
to deliver them up until his bill was paid, which was for refjneshmeat 
supplied to the plaintiff and to his friend, for hay and straw supplied fiMr 
the horses, and tor the standing of the carriage. The above facts having 
been proved, it was contended by the defendant's counsel, that th^ plair^ 
tiff ought to be non-suited, on the ground that the defendant had a lien 
upon the goods, and that as there had been no tender before actioo 
brought, a lien for ever so small a sum would entitle defendant to retail 
possession. The learned judge directed a verdict for the plainti£^ re- 
serving leave to the defendant to move to enter a non-suii. 

Baines now moved accordingly. As there has been no tender it will 
be sufficient for the defendant to establish a lien for any portion of his 
bill. His right will depend upon the character of the plaintiff wh^n hf 
incurred the debt. If at that time, or at any one of the limas when 
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any portion of it was incurred, the plaintiff was, in contemplation of law, 
a guest at the inn, a nonsuit de^19^ h^ entered. First, it was not neces- 
sary that the plaintiff should lodge at the inn. In York v. Orenaughy 
(2 Ld. Raym. 866), the coi;irt, {^issMiente Holt, C. J.), decided " that 
if a man set his horse at an inn, though he lodge in another place, that 
makes him a gi|est, and the inn-keeper is obliged to receive him, for 
the inn-keeper gains by the horse ; and, therefore, that makes the owner 
9 guest, though be was ftbsept, contra of goods left there by a man, be* 
eause the inu-keeper has no advantage of them." (8. C. York v. 
Grindstone, 1 Sulk., 388.) Secondly, the present is a stronger case, 
for not only did the plaintiff's horses stand af the inn, but he himself 
had refreshments there ; and Bennett v. MeUor, (5 T. K. 273) is an 
authority to show that a man is a guest though he go to the inn for 
mere temporary entertainment. And, thirdly, the plaintiff's friend 
lodged at the inn on the plaintiff's credit, which is the same as if the 
plaintiff bad been there himself. CreasweU^ J. — It was not proved 
that the friend came at the same time as the carriage and horses. 

WrLLiAMs, J. — The principle upon which a claim to lien is founded 
is, that when a man is obliged to receive goods, he is also entitled 
to retain them for his indemnity. An inn-keeper has his particular 
lien on the goods of his guest, because he is bound to entertain him. 
But was the defendant in this case bound to entertain the plaintiff's 
friend, so as to gain a lien upon the plaintiff's goods. Wilde, G. J. — 
There may be a question, whether the defendant did not receive the plain- 
tiff's horses in the first instance as at livery; if so, no lien attached. 
Then would it attach by the plaintiff's eubsequently coming to the inn 
as a guest. Cur. adv. vuli. 

Wilde, C. J., now delivered the judgn;ient of the court. This was an 
action of trover, brought to recover damages for the unlawful conver- 
sion of ft carriage and harness. The ground upon which the rule wc^ 
Qioved was, that the legal result of the evidence at the trial went jijO 
establish a right of lien in the defendant, in his character of inn- 
keeper, in respect of a debt incurred by the plaintiff for two hors^ejs 
and the standing of a carriage, and for a tavern bill for refreshment 
supplied to the plaintiff and his friend, or to one of them. Upon con - 
suiting Mr. Baron Alderson, before whom the caiise was tried, we find 
that the facts proved were that the carriage and harness were not repeivQfl 
by the defendant in his character of inn-keeper, and as belonging to ftpy 
guest residing at his inn; that the plaintiff did not become a g^est at 
the inn, nor was any single portion of refreshment supplied to him till 
aubsequent to the reception of the carriage, and the refreshm^Qjt 59 
supplied was irrespective of the contract on which credit was had in 
the first instance. It likewise appears that the friend, to ^honi er^ter- 
tainment was given on the credit of the plaintiff, also becanie a g^eat 
subsequently to the reception of the carriage, and upon a different con- 
tract. The result, therefore, is, that as the right of lien depends on the 
fact that the articles detained came to the defendant's pos3e$9ion in the 
character of inn-keeper, and as belonging to the guest at his inn, and 
after notice, the fact in prool^ that the articles were received wholly 
irrespective of the character of inn-keeper, involves no question of law 
requiring consideration ; and there is no ground for disturbing the ver- 
dict which has been f^und for the plaint in. 

Rule refused. 
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Before Dr. LUSHINGTON. 

The Seringapatam. — April 28/A, 1848. 

Id a eanee of collision between a Danish and a Britkh veisel, the Danish Tessel bemgf totally 
lost, and no appearance given by her owneis, the action entered against her eoold met he 
prosecuted. At the hearing, both vessels were held to blame, and the decree was taJMs 
down by the registrar in the gsual form : *< Pronouncing for a moiety only of the dawkogt 
proceeded for" On appeal the sentence was affirmed, and the caose remitted. Applica- 
tion was then made to the coort to direct the damage done to both ships to be thrown toge- 
ther and divided. The court directed the money to be paid in under the decree on acooant 
of the damage done to the Danish vessel, not to be paid out till her owners consented to a 
deduction on account of the damage done to the British ship. 

This was a cause of damage by collision promoted by the owner, mas- 
ter, and others of a Danish ship called the Harriet, against the English 
ship Seringapatam ; the action was entered in the sum of 16,00021, and 
bail was given. The Seringapatam having also sulSTered certain damage, 
a cross action was entered on behalf of her owners against the Harriet 
but the Harriet having been totally lost, and her owners being fo- 
reigners, the cross action could not be prosecuted except by the consent 
of the owners, or the interposition of the court. The consent of tke 
owners was, on application for it, refused, and the court was moved to 
stay the proceedings on the part of the Harriet against the Seringapa- 
tam till bail should be given by the Harriet to answer the cross action. 
The motion was rejected. The cause proceeded, and the court, by in- 
terlocutory decree, pronounced " that the collision in question in this 
cause was occasioned by the default of the master and the crew of the 
barque or vessel Harriet, and the officers and crew of the ship or vessel 
Serinsapatam ; that the damage arising therefrom ought to be borne 
equally by the owners of the said barque or vessel, and the owners of 
the said ship or vessel ; and for a moiety only of the damage procesded 
for in this cause, and condemned the owners of the said ship or vessel 
Seringapatam, and the bail given on their behalf, to answer the action in 
the said moiety of the said damage proceeded for ; and referred the 
same, together with all accounts and vouchers brought in, or hereafter 
to be brought in relative thereto, to the registrar and merchants, to re- 
port the amount thereof. On appeal to the Judicial Committee of the 
Privy Council, this sentence was affirmed, and the cause remitted. It 
appeared that the damage sustained by the Harriet amounted to about 
13,000/., and the damage sustained by the Seringapatam to about 1,3002. 

Addams moved the court to refer the moiety of the damage sustained 
by the Seringapatam to the registrar and merchants to report the amount 
thereof. 

Sir J. Dodsan, d. A., and Robinsorif for the Harriet. — ^The court 
cannot grant this motion without disturbing the sentence of the Court of 
Appeal. The rule that the loss should be divided is not disputed, but 
the terms of the decree condemn the owners of the Seringapatam in a 
moiety of the damage proceeded for; the only damage proceeded for in 
this cause, was the damage sustained by the Harriet ; and if the court 
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allows any deduction to be made from the amount of that damage, or a 
reference to the registrar and merchants to ascertain what deductions 
should be made by reason of any damage to the Seringapatam, it will, 
in effect, vary the decree of the superior court. 

Addams and Deane^ for the Seringapatam. — The argument that there 
is no res against which a remedy might be had is now abandoned ; and 
as the rule of this court confirmed by the House of Lords in Hay v. L^ 
Neve^ (2 Shaw's Scotch Appeal Cases, 395,) is admitted to apply to this 
case, we have only to deal with the terms of the decree which it is said 
bind the court to reject the present application. If that be so, the conse- 
quence will be, that, although the court has declared that the damage 
arising from the collision ought to be borne equally by both parties, the 
owners of the Harriet will have to pay 6,500Z., and the owners of the 
Seringapatam 7,800Z., taking the loss of the Harriet at 13,000/., and 
that of the Seringapatam at 1,300/., a result inconsistent with law* and 
with eqnitft But the meaning of the decree is evident, and the diffi- 
culty arises entirely from the cross action not having been prosecuted ; 
if it had been, a decree corresponding with that made would have been 
entered on behalf of the Seringapatam, or, by agreement between the 
parties. The proceedings in the cross action would have been governed 
by those in the action prosecuted ; and the question is reduced to one 
of form, whether, there being, from circumstances over which the court 
had no control, only one action, the rule of law is to be evaded, and the 
principles of equity broken down, and the damage is not to be divided 
because the terms of the decree condemn only one of the parties. To 
hold this would be inconsistent, as already observed, with the rule of 
law, and would make the latter part of the decree inconsistent with the 
first. With reference to the argument, that this court has no power of 
the question because the decree is that of the court of appeal, it is sub- 
mitted that it is not so ; the decree is the decree of this court, affirmed, 
indeed, in the court above, but now remitted here, with all its incidents, 
for this court to carry out. One thing, at least, the court may do, it 
has control over the amount to be paid to the owners of the Harriet, 
and it may refuse to order that to be paid out till the owners of the 
Harriet will consent to act equitably, and allow the deductions claimed 
on behalf of the Seringapatam. 

Dr. Lushinoton. — What is prayed on the present occasion in effect 
is this, that the damage done be thrown into one item, and then divided ; 
and the true question is, whether the court has the power of adminis* 
tering justice, or whether, from the course which the proceedings have 
taken, its hands are so tied that it is unable to give such directions as 
shall render the conclusion of this case conformable to what it has held 
in other instances, and to what was decided to be the rule of law in the 
case before the House of Lords, which has been referred to. There are 
certain peculiarities in this case which I think it necessary to notice. 
The original action was entered on behalf of the owners of the Harriet 
against the Seringapatam, in the sum of 15,000Z., the Harriet having 
been sunk and totally lost A counter action was entered on behalf of 
the owners of the Seringapatam in the sum of 550/., but no appearance 
having been given to that action on behalf of the owners of the Harriet, 
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the proctor for the owners of the Scringapatam prayed that the proceed- 
ings against his ship might be stayed until bail should be given to an- 
swer the action which he had entered. The court, after having directed 
the matter to stand over, rejected the petition of the Seringapatam. The 
reasons which actuated the court were, that it was then utterly iofipos- 
sible that I could see the result of the case ; and as it had been hdd iQ 
the (>)urt of Exchequer, that a ship having been lost in consequence of 
ftdolHsion, the whole property to be proceeded against was extinguished ; 
80 here the property being lost, the owners could not be made responsi- 
ble. That circumstance induced me to reject the prayer then made, and 
consequently the second action was not prosecuted, and the proceedings 
in the first were entirely independent. When the case was heard, the 
Trinity masters were of opinion that both the vessels were to blame; 
and supposing that the Harriet had not been lost, the matter would have 
proceeded in the ordinary course, and the damage have been equally di- 
vided. An application is now made to the court to refer to fj^e registrar 
and merchants the amount of daniage done to the Seringapatam, for the 
purpose of uniting the amounts of damage together, and dividing the 
whole loss between them. But there are two objections taken to this 
proceeding ; one is, that the court has no longer any power, the case 
having been appealed, and its original decision having been affirmed by 
the Privy Council. Of course, it I entertained the slightest idea that 
my hands were tied by what had taken place in the Privy Council, iint 
the case was ii'ow ultra mres^ and, by the affirmance of my judgmenll 
was precluded from considering the merits of the question, it would be 
my duty, without regard to whether justice were done or not, to submit 
DO that authority. But I am of a different opinion, because I do not ap- 
prehend that I am disturbing the decree of the Privy Council, or rather 
my own decree ; and nothing was further from my thoughts in pro- 
nouncing that decree than limiting myself in dealing with the case. If 
I can do any thing to afford a remedy, it is my duty to be as trite in so 
doing, where justice and law are so clear. I do not think that, in what 
I am about to do, I shall infringe upon the authority of the Privy Coim- 
cil. What 1 do will be accessory to, not a review or reversal of, their 
decision. A second difficulty, however^ has arisen, not perhaps so easily 
disposed of, and it is in some measure one of my own starling ; it oc- 
curred to me that the second action not having been prosecuted, in what 
way can the court deal with the case as it stands? If I could have 
foreseen the result, I certainly would have made some arrangement to 
meet the circumj^tanccs, because I never will be driven, unless compelled 
by law, to work injustice towards either party on a matter of form. I 
am now prayed to refer the amount of damage done to the Seringapa- 
tam to the registrar and merchants ; but I will not alter the terms of the 
original decree. The course I shall take is this : I will not allow the 
owners of the Harriet to receive what they claim under the reference 
until they have submitted to a deduction on account of the damage sus- 
tained by the other vessel. 
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THE LATE MR. JUSTICE CUSHMAN. 

John Painb Cushman was born at Pomfret, in Coanecticut, on the 
8th day of March, 1784. He was descended from an ancestry among 
the most patriotic and intelligent of the yeomanry of New-England, 
and who trace their descent back to Robert Cusbman. prominent 
among the Plymouth pilgrims, and of whom Gorernor Bradford speaks 
as '* the right hand of the adv^enturers." 

His father, a neighbor and intimate friend of the chivalrous old Gene* 
ral Putnam, was himself a whig of the Revolution, and warmly parti^ 
cipated in the feelings and movements of the friends of freedom at that 
day. 

The subject of this notice received his earlier education in the excel- 
lent common schools of his native state, while at the same time, by the 
discharge of the laborious duties of a practical farmer, under the super- 
vision of his father, he perfected that physical training, which gave 
him at full manhood a powerful frame, and a constitution of uncommon 
firmness and elasticity. Few men in any occupation, have spent more 
hours in daily labor than he was accustomed to devote to his profes- 
sional avocations. Having the profession of the law in view, he at an 
early period directed his efforts towards the acquisition of a liberal aca- 
demic education as the first preparation for the bar. Before, and whilst 
preparing for his course of study at college, like many of the most gifted 
sons of New-England, he engaged in the business of teaching, and 
found it not only a source of pecuniary profit, but a most excellent 
mental discipline. 

He received his academic education at Tale College, where he at- 
tained a high standing for classical and scientific attainments, even 
while cotemporary at the same institution with such men as John C. 
Calhoun, John Chester, Henry R. Storrs, Heman Humphrey, and Tho- 
mas S. Grimke. He was graduated al college in 1807 ; and soon after 
placed himself under the instruction of those eminent jurists, judges 
keeve and Gould, then at the head of the celebrated Law School at 
Litcbfifild, in Connecticut, where he remained for about a year, and in 
the mw^ time was admitted to practise in the courts of that state. He 
then caa?Q to Albany, and after reading law a short time in the office of 
the venerable Abraham Van Yecbten, then the father of the New- York 
biur, he fi^ his resideoce ia Troy ia the year 1809, 

V03L. VI. 43 
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•Natinaliy ardent and eriihusiaslic, he readily entered intothe feelings 
and views of his clienis ; and die zeal with which he urged iheirclaims and 
defended their rights, inspired them wiih confidence seldom reposed in 
iheir professional advisers. He was well versed in the principles of 
the law, and hence always a safe and valuahle counsellor. But his 
varied powers were best displayed in trials before a jury. Here bis 
quickness of apprehension, clear perception and grasp of thought, bad 
full play. Even here it was not on ordinary occasions that his giBat 
strength was fully apparent. It needed the presence of an important 
issue and an able' antagonist, to elicit the full exhibition of his power. 
On such an occasion, when the frame-work of his cause was tottering 
to a fall under the skilful attacks of his opponent, and despair had 
begun to settle down upon the hopes of his client, then it was that his 
noble form, his animated countenance and thrilling voice, all conspired 
to give an effect to thought and language such as true eloquence only 
can produce. 

After a brief period spent it>the office of the late William B£. Bliss, 
where he found the Hon. William L, Marcy, the present Secretary of 
"War, then in preparatory studies of his profession, he commenced 
practice in the Courts of New-York. In 1812 he married the eldest 
daughter of Col. Benjamin Talhnadge, of Litchfield, a distinguished 
oflicer of the revolutionary army. When he first opened his oflSce io 
Troy, he was a stranger to almost the entire population among whom 
he had come to seek patronage and support ; and yet without the ut 
of wealth or powerful friends, his talents did not long remain unknown 
or unappreciated. Relying on his own resources, and conscious that 
he was to be the architect of his own forliHie, he devoted all the powers 
of his mind to the business entrusted to his care, and competence and 
wealth soon followed- 

In 1816, Mr. Cushman, then at the age of thirty-two years, was 
elected to represent the Rensselaer District in the fifteenth Congress. 
A new and ample theatre was now open to his efforts. During the 
first session of that Congress, the subject of internal improvements 
became the topic of much discussion in the public journals of the day, 
and of grave debate in the National Legislature. 

President Monroe, in his Annual Messiige of December, 1817, le* 
commended the subject to ^he favoral)le consideration of Congress; and 
while he expressed his opinioti that Congress did not possess the power 
of establishing a system of internal itnprovemenis— *yet in view of the 
many works of a national character demanded by the interests of in* 
ternal trade and commerce, as well as the national defence, he suggested 
the propriety of recommending to the Stales an amendment of the 
Constitution which should cooler the right in question. In the debates 
which followed, Mr. Cushman partici{)ttted and distinguished himself 
by an able speech, in which his far reaching views of the importance 
of the future trade and navigation of the Northern Lakes are expressed 
in the language of fervid patriotism and sound judgment. In 1818, a 
re^nomination was tendered him, but a desire to resume his professional 
business, which absence had much impaired, induced him to decline 
fhe proffered honor. Whereupon the Convention which nominated his 
successor, passed a resolution expressing their regret at his refusal to 
be again put in nomination^ and tbeir thanks for the honorable and 
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faithful discharge of his duty as representative in Congress, ^'and par- 
ticularly for his distinguised and able support of the resolution re- 
pecting internal improvement." 

Mr. Cushman continued in the active practice of his profession 
antil 1838, when he was appointed Circuit Judge of the Third Circuit, 
which office he held until he attained the age then limited by the 
Constitution for holding the higher judicial offices. He was also Record- 
er of Troy, Regent of the University and Trustee of Union College, in 
which last office he continued to the time^of his death. 

As a judge, he was distinguished in an eminent degree for a quality 
lilways counted among the brightest jewels which adorn the judicial 
ermine — the patience with which he heard both sides even in the 
longest and most perplexing causes, so that he never seemed to think 
the right of the citizen to a full hearing ought to be abridged, either 
from considerations of public policy or private convenience. His do* 
cisions were well considered, and such was his well known impar- 
tiality and integrity that ihay always commanded respect. 

To the business and local interests of Troy, he sustained an im- 
portant relation. Always ready to contribute his share towards the 
public weal, few improrements bearing upon the general welfare of the 
city havB for the last twenty-five years been undertaken without re- 
ceiving in one way or another his efficient support. His labors for the 
last few years of bis life, after his retirement from the bench, were 
parttculariy directed to the care and improvement of his large real 
estate, and to the consummation of projects for extending and beauti- 
fying the city. He was thus engaged when death came and found 
him, as all who knew him believe, ready for the summons. 

To a profession of faith in the christian religion, he united a practical 
exemplification of its precepts in his life. With him it was a living 
principle, a matter of deep feeling, erer ready on all suitable occasions 
to be manifested. 

And at the close of his useful and honorable life, he could adopt the 
language of Lord Erskine, that eminent English jurist and states- 
maa : ^'My firm belief in the Holy Gospel is by no means owing to 
the prejudices of education, but has arisen from the fullest and most 
continued reflection of my riper years and understanding. It forms at 
this moment the great consolation of a life which as a shadow 
posses away; and without it I should consider my long course of 
health and prosperity as the dust which the wind scatters, and rather 
as a snare than a 



POINTS IN CRIMINAL CASES — MURDER. 

Btortal Wound. — An indictment for murder by inflicting a mortal 
wound, is supported by proof of a blow which caused an internal breach 
of the skin, though externally there were only the appearances of a 
bruise. 

QiiiBre, Whether such an allegation would have been sufficient on the 
statute for cutting or wounding with intent to murder, &c. ? Reg v. 
Warman, (1 Denison's Crowu Ca. 183.) See also Beg v. Smithy 
(6Car#&P. 173^) 



340 THE NEW-YORK LEOAL OBSBRTBS. 

U. S. Diitrict Cooxt— Badall •% al. ▼. The Brig Emily. 

fi. 0. )Dt0ttut Comrt. 

[Southern District of New- York.] 

IN ADMIRALTY. 

Before the fto&oraUe SAMUEL R. BETTS, District Jndf*. 

Benjamin Bedell and others, Libbllants, v. The Brio Emilt. 
E. B. Sherwood, Claimant. 

COLLISION. 

The want of a tafficient {ooXr-ont is in itself a fanit of graTe magnitude, and one alwayv 
stamped hy the maritime ooarts as fastening on the delinqoent vessel the eoDs^ueaces of 
the disaster, when no clear eTidenoe is giTen, showing that the eellMisB wai inm ss«i 
other cause. 

Confusion and hurry on hoard a tosmI, connected with mis-staying, dbc., do net refieTs from the 
obligation to maintain a look-out, nor ftom the consequences of a collision caused hy negll«> 
gence in this respect 

No satisfactory conclusion can be adopted from the estimate of minutes or yards protad hy 
witnesses at night, and during the existence of confusion on board, and it would be dan- 
gerous to place the decision of important questions on data so equivocal. 

Entire damages pronounced for against a vessel running free while wearing, snd hk'ftng as 
sufficient look-out, which came into collision with, and sank attether otosa hanlad. 

On the evening of the 18th March, 1844, after dark, the wind beiffig 
about W. N. W., and blowing fre^h and at times squally, the brig 
Emily and schooner Virginian came in collision, somewhat to the soath- 
ward and westward of the main light on Sandy Hook, aod about a 
mile or a mile and a quarter from the point of Sandy Hook. 

The brig was from Charleston, the schooner from Morfolk| and both 
bound in the Hook and to New- York. 

The brig having tacked near the Romer shoali stood on It S. W. couraei 
and endeavored to tack when within four or five of her lengths from 
the shore, (the length of the brig was admitted to be one hundred and 
ten feet,) she mis-stayed, fell off to S. or S. by E. to wear, aQdafterwards» 
and when heading S. by W. or S. S. W., struck the schooner YirgioMtn 
on her starboard or lee side, a little forward of amidships. The schooo«r 
was on her larboard tack, close hauled, and at the last momeni, and be- 
fore the collision, put her helm down — the crew of the schooner and 
one of the passengers, succeeded in getting on board the brig, three re- 
mained on board the schooner. The brig was backed off and brought 
to anchor ; one of the passengers related that with the other two, he 
remained in the cabin, fearing to be crushed if coming on deck during 
the collision, and when coming up, saw nothing of the brig, and while 
endeavoring to fill away the schooner towards the shore, found her sink- 
ing, and during an abortive attempt to clear the stem boat from the da- 
vits, she sank under them. The two other passengers, one an aged| 
the other a young man, perished, after a long struggle, and in th« effort 
to climb the fore rigging; and himself swam to the mainmast and aue- 
ceeded in getting upon the cross-trees, where after remaioiuff four boon, 
and when nearly exhausted, a schooner was seen some tiali a miie dit* 



THE NEW-YORK LEGAL OBSERVER S4l 

U. S. District Court— Bmletl •% al. v. The Brig Emily. 



tant, was hailed by him, and being brought to anchor, a boat was sent 
to his rescue, and he reached the city early the next morning. 

The brig remained at anchor during the night. 

A few days after, a gale of wind moved the.schooner from her then 
position, and she worked along nearly a mile towards the northward, 
getting gradually into deeper water, and became a total loss. 

W. Q. Morton and A. Mamiliony Jr., for libeliants. 

JFl B. Ouiting^ for claimants. 

Betts, District Judge. — This case of collision is a serious one in 
every respect. It involves a question of property of great amount to the 
particular parties, and it was accompanied by a sudden and melancholy 
destruction of life ; and the decision of the cause may be understood to 
impute blameable misconduct to the one side or the other in this dis- 
tressing catastrophe. 

Independent of the customary difficulty attending collision cases, that 
of searching the real facts out of masses of conflicting testimony, the 
further one is presented here, that much of the proof and the argutntot 
in respect to the cause of this disaster, has relation to matters purely 
nautical and professional — wherher proper seamanship was exhibited by 
the pilot on the occasion, in the judgment he adopted and in the orders 
he gave as to the management of the vessel, or by the crew in exe- 
cuting those orders. 

If, in mj opinion, the rights of the parties depended upon the proper 
solution or those questions, I should feel it incumbent on me to teek 
the assistance of nautical men, in weighing and applying the proofs to 
those points, and should have referred this branch of the subject to port- 
wardens or other competent seamen, to report their judgment upon it to 
the court. 

I am constrained, however, to take a view of the matter which I am 
persuaded must prove less advantageous to the claimants, than to hard 
had the professional skill of the pilot and good seamanship and con- 
duct of the crew in the particular manmuvre excepted to, adopted as the 
turning point of the case. 

For conciseness in reference to the parlies in the cause, the names of 
the Vessels will be used in the place of that of libellants and respond- 
ents. 

Both vessels were beating into the Hook from sea, on the evening of 
the 18th March, 1843. The wind was about W. N. W., and the Tir- 
ginian was close hauled, or in the language of the witnesses, jammed up 
to the wind, and running cIoob in by the Sandy Hook shore on her lar- 
board tack. 

The Emily had made a tack from the Romer shoal towards the west, 
and the pilot, judging she was but a few lengths from the shore, gave the 
proper directions for bringing her about on the other tack ; in the attempt 
to do Ibis, she mis-stayed, and orders were therefore given to iTeer ship. 
Some slight accidents impeded bringing the sheets and sails re()ui^cl 
to perfect this manoeuvre into their places with the promptiittdo d(f9il«d, 
and the witnesses oti board differ widely in their opinions as to hor dtHUh 
tioaat (he moBaoUt^ and whea Ifae YilguiiiB waa diftoirt^xodL 
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The mate says, that the Emily was then in the act of wearing, and had 
fallen off to about south or south by east, but had not gained headway 
enough to mind her helm. 

The pilot says, the Emily headed about S. W. in making the tack over 
from the Romer, and that in wearinsf, she never fell off more than S. S. W,, 
her helm hard up ; at no time heading east of south ; and was on a direct 
tack to the shore then, and if she had luffed, must have ^one ashore ; 
she might be going two or three kn6ts at the time of collision. 

Davis at the helm, says she might then be going four or five knots, 
and was in the act of wearing. He afterwards computes her move- 
ments at six knots, and says she steered easy. 

Martin thought she was going five or six knots, and as he judged 
from the lights on shore, southerly towards the sea. 

James Smith says she was going about five knots, and names the 
sails that were full at the time. 

It must therefore be taken as proved by the claimants, that the Emily 
had a sufiicient steering headway on, and was bearing seaward from Che 
Hook. The decided weight of evidence, moreover is, that she was to 
the leeward of the Virginian at the time. 

A fact of great moment in this posture of the two vessels, is the want 
of a look-out on board the Emily. 

The Virginian was not discovered from her until the instant before the 
collision, and if a doubt might arise upon the evidence of those oir 
board the Emily, whether the darkness of the night did not prevent 
their seeing an object ahead, the testimony from the Virginia puts the 
fact beyond question, that a vessel might be seen a distance sufficiently 
great for the use of every precaution necessary to avoid her. 

This, I think too, is the fair result of the evidence from those exa- 
mined to the point, on board the Emily. 

No satisfactory conclusion can be adopted from the estimate of mi- 
nutes or yards given by witnesses at such a time, and it would be moet 
dangerous to place the decision of important and critical questions on 
data so equivocal. 

It cannot be supposed that witnesses can assert with any reasonable 
assurance that the time was two or ten minutes from the effort to wear 
the ship, to her collision, or that she was seen any certain distance 
in feet or yards, or for any certain number of minutes from the Vir- 
ginian having a supposed bearing S. and E., or that her distance from 
the shore was one or five hundred yards. Such estimates must, in the 
nature of things, be measurably conjectural, and in a good degree hap- 
hazard, especially when associated with the alarm of actual collision 
and shipwreck. 

Neither can we expect now to be certified in any reliable way of the 
actual bearing of the Emily, at the moment the Virginian was discovered 
from her, or what was the effect of the hurried and contradictory or- 
ders given her helmsman, under the hope to avoid the impending shock, 
or lessen its danger. 

It would seem, however, to be demonstrated by the evidence of pilot 
Ludlow, with the chart before him, and in presence of the pilot of the 
Emily, that the latter must have greatly misconceived his bearing, his 
distance from the shore, and speed, when the Virginian was discovered, 
or in less tbaa the time employed to pass the questions and answers 
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between him and the mate, and give and countermand the orders to the 
helmsman, his ship would have gone ashore. 

The place where the Emily anchored and where the Virginian was 
found sunk, neither fix with precision the distance of the vessels from 
the shore at the collision ; but they indicate it with more satisfactory ap- 
proaches to certainty than mere suppositions formed when the obser- 
vation and memory were exceedingly disturbed and confused from the 
mischance on board the Emily — irom the darkness and roughness of 
the night, and especially from the consternation attending and follow 
ing the striking of two vessels and sinking of one of them, under cir- 
cumstances so appalling. 

From those facts it would seem that the collision was a quarter or 
half a mile from the shore, and as from a course clearly bearing away* 
from the Virgiinan, the Emily was seen suddenly coming directly down 
upon her, and in the end struck her, (though she was thrown up into 
the wind,) head on and bearing south-west, or south south-west, it is rea- 
sonable to infer that after wearing from the shore a safer distance, by some 
accident or mismanagement the Emily was again brought back in a 
direction directly on the land, and in that way came upon the Virginian, 
lying up between her and the shore. 

This is the united testimony df the witnesses on board the Virginian ; 
and the want of the proper watch on the Emily, deprives us of the 
judgment of witnesses on her, as to the manner in which a vessel to 
leeward came in contact with one to the windward, at the time press- 
ing out of the way, so far as to luff up, and shake her sails in the 
Vind. 

The want of such watch not only leaves the representation of the 
facts to one set of witnesses, but becomes in itself a fault of grave mag- 
nitude, and is one always stamped by the maritime court as fastening 
on the delinquent vessel the consequence of disasters that occur, when 
no clear evidence is given — this proving that to be the cause of it. .j,. - 

The earlier and modern cases concur in this doctrine, and establisb|\ 
the maintenance of an adequate look out, as a proper measure of precau- ' \ 
tion, the want of which places (he responsibility for accidents qu the i j 
offending vessel and its owners. 3 Uagg. 316, The Chester. 1 KobJ/ 
Jr. 131, The Diana. ^/ 

So also, the rule of law is explicit that the vessel having the wind 
free must generally take the risk of avoiding the one on a wmd, and if 
the latter varies her course, even with the view of avoiding a collision, 
she either loses her claim to compensation, or may herself be adjudged 
to pay damages when the change of course brings her across that of the 
other vessel. Story Bailments, L. 611. 3 Kent, 184. 2 Dods. 83. 
6 Rob. 308, The Thames. 3 Hagg. 321, The Celt. lb. 316. The 
Chester. 1 Rob. Jr., 311, The Diana. IbiJ. 182, The Harriet. 

In the present case the change of the Virginian's course, was not to- 
ward the Emily, and with a view to pass to leeward of her, but in the 
opposite direction, and more out of the way of her true direction, and 
the one she to that moment had been supposed to be pursuing. 

I find in this case the preponderance of proof is against the defence 
set up by the Emily. It shows she was not in the act of wearing when 
the collision took place, but had come round so that her sails were filled 
nod she was bearing away before the wind, it sho\^s that no sufil- 
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cient and proper look-out was kept on board her at the time : and it fur- 
ther shows that the Virginian was on the wind, keeping a good look- 
out and making all proper efforts to avoid the collision. 

The intermission for the moment of that precautionary vigilance on 
board the Emily might very naturally spring out of a confusion likely 
to arise from the failure of the vessel to come round on the wind, her 
dangerous proximity to the shore, the entanglement of some of the nin- 
ning rigging which impeded her manoeuvre, and the distraction these 
circumstances were calculated to produce in the attention of the mate, 
who at the moment appears to have been the only one acting as look- 
out forward. 

But they do not relieve the vessel from the obligation to maintain these 
precautions or from the consequences of the omission to do so, nor from 
the obligation, in her then position before the wind, of taking and pre- 
serving a course which should carry her clear of the Virginian. 

The decree is accordingly in favor of the libellants — the terms of 
which will be found in the order on file. 

From the above decree an appeal was taken to the Circuit Court of 
the United Slates for the Southern District of New- York, and iho 
case heard by the Hon. Samuel Nelson, Circuit Judge, upon which 
hearing, further proofs were gone into by both parties, and the follow- 
ing judgment pronounced by his honor the appellate jud^e. 

Nelson, J. — I have studied the facts in this case, which are volund- 
nous, with a great deal of attention, and though the case is not with- 
out difficulty, owing to the serious conflict of the evidence in respect to 
almost all the material facts, I am bound to say, the result of my ex- 
aminations have led me to the conclusion, that according to the weight 
of the evidence, the Emily was in fault. 

1. The Virginian was to windward and the Emily to leeward, the for- 
mer heading along the shore N. or N. by W.^ and the latter heading S. 
by E. or S. S. E., and the two vessels half a mile or a mile distant firom 
each other when first seen by the hands on the Virginian. 

2. The Virginian at no time changed her course more east, or in the 
direction of the Emily ; on the contrary, immediately on discovering 
danger of collision, she bore further up into the wind which was W. 
N. W. 

She was not only not in fault at any time, but appears to have re- 
ceived and obeyed the only orders that could have availed her in the 
emergency. 

3. If the Emily had followed her course, much more if she had fal- 
len off before the wind, which she might readily have done, the colti^ 
sion could not have occurred. It is I think, reasonably certain, that the 
mistaken order of the mate to the man at the wheel, in connexion with 
the derangement of the running rigging of the vessel, and confusion on 
board at the time, among the hands, from her mis-staying a few minutes 
before, led to a change of course and consequent collision. 

It is apparent also, that the hands on board the Emily failed to keep 
a proper look out, for if they had, according to the weight of the evidence, 
the Virginian might have been seen some half mile distant before the 
w^ident, and froni tliQ relative position of the vessels, a, ^rpjppr procau- 
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tioQ at that distance, or even at a less distance, on the part of the Emily, 
wonid have prevented the disaster. 

The facts, beyond all doubt, bring the case down to the simple ques- 
tion, whether the collision occurred by accident or by the fault of the 
EmUy? 

It is a most unfortunate case to the parties concerned, in any aspect 
in which it can be viewed, or upon any conclusion that may be arrived 
at, but I feel bound to say, upon the evidence, that according to the 
weight of it, the Emily was in fault. She might have avoided the col- 
lision with the use of proper caution, skill ana vigilance. The decree 
telow is affirmed. 

A suit was afterwards brouebt bv the owner of the Emily, in the U. 
S. Circuit Court, against the Mutual Insurance Company, to recover the 
amount decreed against the Emily in the above case. On demurrer to 
the declaration the court gave judgment in favor of the plaintiffs. 6 Leg. 
Obs. 406. Ebenezer B. Sherwood v. The Mutual Ins. Co. 

The case was then t^ken to the Supreme Court of the United States, 
and is yet pending.* 



Belbrdtha Eknorabla RCUBEN H. WALWORTH, Chancellor of the State of New- York. 

JssBE HoTT V. William L. McEenzib, William Taylor, and 

OTHERS. 
tVJXnfOTtOV TO RB8TRAIN PUBLICATION OF PRIVATE LETTERfl. 

At oemmen law, the author of a hook, or other fitenuy prodaction, whether in the shape of 
ItMn or odiarwiM* baa a lif ht of ivaparty llierain, antil It haa been pnUMiecl with his as- 
sent, and he may, conseqneiUl/, maintain an action ibr tha dannigas which he may sustain 
by its being surreptitiously printed. 

But a eoort of equity wiH not, by injonction, restrain the pnblication of letten, where it appears 
•that they ane of no Tahie to the anthop as literary prodnctions, and that the multiplication 
of eqpies tbcnof jtwM be of no worth to bim. 

Letters cannot be considerpd valnable as literary prodacUoos, whjeb the author would not con- 
sent to haTo published. 

Allhopgb it may heoTident that the pnUication of private letten may be with a view of wound- 
ing the feeKq9i nf iikdividnalBKAr of graitifying a pervevled taste, a eoart of equity has no 
jansdiction to restrain snob a publication* 

A court of equity has no power to restrain or punish crime, or to enforce the performance of 
moral duty, except so far as the same is connected with the rights of property. 

The dedeion of the Vice Chanoelior in the caoe of Wetmare t. Scowl, (3 Edw. Ch. Rep. 515,) 
approTod of. 

This was an appeal from an order of the Tice-Cbancellor of the first 
circuit denying the application of W. Taylor, one of the defendants in 



* This case is of rery grare iroportanoe to oor maritime oommerde, and as the respdnsibiii- 
ties of the underwriters, under the existing forms of the New- York policies, are probably 
about being permanently fixed according to the above case^ scarcely any thing remains to be 
done by judicial decision to coastitate then complete contracts of indemnity. 

We shall endeaTor to giTo the earliest report of the judgment of the Sujirenie Court of the 
United States in the aboye cause. 

VOL. VI. 44 
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this cause, to dissolve an iDJunctioo. Tlie bill stated among other 
things, that the complainant, in May, 1844, was in possession, as his 
own property, of certain letters composed by him and addressed to other 
persons named in the bill, copies ot which letters were contained in a 
printed pamphlet annexed to the bill as a schedule: that at the same 
time he was in possession of other letters addressed to him in the way 
of private correspondence by certain Individuals named, and other per- 
sons, copies of portions of which were also contained in the printed 
pamphlet ; which last mentioned letters were the compositions of the 
several persons by whom they purported to have been written ; that the 
writers thereof, respectively, had the sole and exclusive right of making 
and multiplyifig copies thereof, and of printing and publishing the 
same ; and that the complainant had the right to the possession otsuch 
letters and their contents, and had a special property therein, as 
the bailee of the writers thereof respectively ; that the defendants, 
W. L. McKenzie and C. S. Bogardns, or one of them, surreptitiously 
and fraudulently obtained possession of such letters by breaking open 
a chest in the custom-house, in which the complainant had deposited 
them for safe keeping, under lock and kev, as the complainant believed 
and charged ; that having so possessed themselves of the letters, they 
used them for the purpose of making up the pamphlet annexed to the 
bill in this suit, and procured the pamphlet to be stereotyped, printed 
and published, and numerous copies thereof to be sold, and that they bin/ 
the other defendants, some of whom were the associates, and otlieci 
were their agents, had other printed copies on hand for sale, and tbH 
they intended to print and publish other copies the^of to an indefinite 
extent, and to sell the same : and that the defendants also intended to 
print and publish, and offer tor sale, others of the letters so purloined or 
surreptitiously obtained ; that some of the defendants, and particularly 
W. Taylor, the appellant, a vender of books in New- York, had scdd 
several thousand copies of the pamphlet, as the agent, or on commis- 
sion, for McKenzie and others of the defendants as the publishers, and 
bad received and still held large sums of money, as the proceeds of such 
sales. The complainant also alleged in his bill that the letters surrep- 
titiously obtained from him, and printed in the pamphlet, constituted its 
chief value, and that the portions of the pamphlet, exclusive of the let- 
ters, had no other literary or other value than as connecting the letters 
together. And he insisted that the publication of the letters composed 
and written by him, was in violation of his right of property therein as 
author, and of his exclusive right to print and publish the same, and to 
make and multiply copies thereof, and the publication of the letters ad- 
dressed to and received by him, was in violation of the rights of pro- 
perty of the writers of such letters, as the authors who had the exclu- 
sive right to make and multiply copies thereof, and was also a violation 
of his special property in such letters, as the bailee of the writers and 
authors ; and that he was entitled to the aid of the court to restrain the 
further publication of all the letters contained in the pamphlet, and the 
publication of those not contained therein, and to call for an account of 
the profits and proceeds of the publication and sale. The prayer of the 
bill was therefore framed accordingly. 

Upon the filing of the bill, an ex parte injunction was obtained, re- 
straining the defendants and their agents from printing or publishing, or 
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in any way dis^minating or parting with the original letters, or copies 
thereof, or printing, publishing, selling, or offering for sale, or disposing 
of the pamphlet, or of the stereotype plates of the same, or parting with 
or paying over any part ^f the proceeds of the dale of the pamphlet, 
other than to the complainant. 

M. G. Harrington^ for the appellant. 

W. M. Evarts, for the respondent. 

The Chancellor. — I have no doubt that by the principles of the 
common law, the author of a book, or other literary production, whether 
in the shape of letters or otherwise, has a right of property therein, at 
least until it has been published with his assent. The case of Webb v. 
Rose^ decided by Sir Joseph Jekyll in 1732, where the clerk of a de- 
ceased conveyancer was restrained from printing the dec«Jent's drafts, 
was based upon that principle. This was followed by the decision of 
Lord Hardwicke in the case of Pope v. Curl, (2 Atk. Rep. 342,) in 1741, 
where the defendant was restrained by injunction from publishing 
Pope's letters to Dean Swift ; and by the decision in the case of For- 
rester V. Waller^ a few days previous, where the defendant was re- 
strained from publishing the complainant's notes which had been sur- 
reptitiously obtained. Lord Northington, also, in the case of the Duke 
of Queensberry v. Shebbeare, (2 Eden's Rep. 329,) which came before 
the Court of Chancery in England in 1758, refused to dissolve an in- 
jQuction which restrained the printing of an unpublished manuscript 
history of the reign of Charles II., by Lord Clarendon, a copy of which 
had been taken by permission of the personal representative of the au- 
thor ; and which the person receiving the same had sold to the defend- 
ant, for publication, without authority. Indeed it appeared to be con- 
ceded by the counsel, as well as by all the judges in the case of Millar 
V. Taylor^ (4 Burr. Rep. 2303,) that by the common law an author was 
entitled to the exclusive right to print his own literary productions, nn- 
tii they had been once printed and published by his authority ; and to 
maintain an action for the damages which he might sustain by its be- 
in^ surreptitiously printed. And Mr. Justice Yates only differed in 
opmion with Lord Mansfield and the other judges of the court of 
King's Bench, in that ease, upon the question whether the author did not 
lose his exclusive right by printing and publishing his work himself; 
except so far as his right to the copy was protected by the statute on that 
subject. It is true, when the question as to the rights of an author af- 
terwards came before the House of Lords, one of the twelve Judges of 
England thought the author had no exclusive right to his unpublished 
work, at the common law. And two others thought he could not main- 
tain an action at the common law, against any person who printed and 
published his literary production without his consent ; unless such per- 
son obtained the copy by fraud or violence. 

The decisions to which 1 have referred, settle the law on the subject 
in England. And as they were all before the separation of the colonies 
Ifrom the mother country, I consider them as binding upon this court. 
I should, therefore, affirm the decision of the Yice-Chancellor, so far as 
relates to the three letters written by the complainant himself, if those 



348 THIB MKW^TORK LEOMj OBSKKVBRv 

letters were ift fret of aay ipalm to him as lUesary ygQdiiotion«» or if his 
exclusive right to multiply copies thereof was worth any thing to him; 
In relation to the letters written by other perscna to bia^howeTor» if 
they were of any value to the authors as literary produotiooSiOi: f(Nr pub- 
lication, the cases of Pope v. Ourl^ before referred to^ and of Thomp- 
son V. Stanhope^ (Amb. itep. 737,) show that the ri^ht belonged to them 
and not to the complainant who reoeived tbem wuhout attji audiority, 
express or implied, to publish them. 
^ It is evident, however, in relation to all of these letters, that Ihe 
complainant never could have considered them of any value whatever, 
as literary property. For a letter cannot be considered of value to Ihe 
author, for the purpose of publication, which he never would consent to 
have published, either with or without the privilege of copyright. It 
would, thereforci be a perversion of a correct legal principle to attempt 
to restrain the publication of these letters, upon the ground that the 
writers thereof bad an interest in them as literary productions. No one, 
it is true, whose moral sense is not depraved, can justify the purloining 
of private letters and publishing them for the purpose of wounding the 
feelings of individuals, or of gratifying a perverted public taste. And 
it is hardly possible that any one who has been connected with the pub- 
lication and sale of the pamphlet annexed to the complainant's biU| could 
for a moment have supposed, that these letters could have been hooestly 
obtained for publication, or that they were published with the appro- 
bation of the writers thereof, or of the complainaoti to whom most of 
them were directed. But this court has no jurisdiction to restrain m 
punish crimej or to enforce the performance of nBM>ral duty, except so Su 
as the same is connected with the rights of property. The vice-chan- 
cellor in the ease of W€tmar0 v. Seavel^ (3 Edw. Ch. Bep. 616,) cor- 
rectly decided that the court of chancery could not properly exercise the 
power to restrain the puUicaitioki of private letters, on the groiiad of pio- 
tecting literary property whefe they possessed no attributoo? literary eonn- 
position, and upon that principloi the apoUcatioii of the appellant shovid 
have been granted, in this case. The order ampealed from, must thersfoie 
be reversed ; and the injunction, so far as it awwts the rights of the appel- 
lant, must be dissolved, with fitleen dollais costs. 



Nno^Sork Zttpttmt (Imxt 

[Sfpecial Term^ Buffalo,] 

Before the Honorable JAMES MULLETT, oikd of the A«n«tAnt Jiisticed of therSnprame C«wt 

William O. Hall and John T. Hall v. FRBi>£:RrcK A. 

McKnight. 

proceedings BT warrant trNDCR THE ACT OP 1831, TO ^OmM 
FRAUDOLENT DEBTORS. 

The proeeedingsby warrant nnder the aotof 1891, am for the beBe6t of the ponqiof oiediltri 
and he may, therefore, obtain a preference o^er the creditera ; but each pciority ia not to 
absolutely established by the ju'djrment and demand, as to make a refusal to comply with 
the demand in iUelf ottjast 
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Th» «taliiB^««lMcb BfrfiirtlMi' t|«ii i» make ihe uiyaMtf mfoMLof the jodgiDMildeUw le e^^ 
ply hie Hioiiey, money ■eeuzitiee a«id available foada, to the payment of the jadgmenC, a 
fliffo of an intention to delay or avoid the application of hie property to the payment of the 
dibtr eqaiwObnt to the act of transferribg or secreting his property for tiie tame pnrpeee, lo 
poft th« debtor en a level with thoae who remnvtoi or eeomle or dispose of tbsir praperty for 
the popoie of defnmding their creditors^ and render him liaUe to be proceeded againsb in 
the same way. 

Althongb a judgment creditor wlni has (femanded, requested or proposed to take the disfondaiit's 
money or tu£gs k^asitien in payment of Ms jttdjg^meat, and has keen- nnjastiy reltensd, may 
apply for and obtain a warrant, yet he must estaMish the foctst and ftirgniMtanrnwi on whioh 
the wananfc is founded^ which mist be Ihe unfuti rofnsal of the defendant to apply his rights 
in action to the payment of the plaintiff's demand. 

What constitnt^ an ttnjtut refwui may be the subjeeC of oonlroveny before the officer who 
grams the wairant. 

The 7th section of the lAatute, reqaires something mere from a defendant than his simple de- 
nial of the facts and circumstances on which the warrant was issued, there should be an 
answer, plea, excuse or justification given to the charge made against him, to entitle him to 
a diseharge. 

A bona fide inlMitien of an inselvaat debtor immediately to assign att hie propexty for the bene- 
fit of hb creditors generally, is a just cause for refusing to apply his cboses in action upon a 
judgment of one of his creditors : and a refusal founded on that intention is not so unjust as 
to ronder him liable to be proceeded against by warrant under the provisions of the statute. 

Sueh an assigmnsnt, however, to be merltoriottsand void of snspieaon, should ba early madn aad 
abooki be frank and absolute, and shouki also contain a foil and fab inventory of the property 
assigned not only fur the purpose of giving the assignee a better knowledge of, and mora 
direct control over the assets entrusted to hhn, but to enable the creditors to call the trustee 
to account 

Wbeth0r« however, a debtor who has faeki en to his piopeity for fbfty or fifty days afler his 
known insoh^ency, and has, during that time, transferred all his real estate and some of his 
choses in action in payment of a preferred part of his creditors ; has sold alf his personal 
property liable to betaken m execution, under ciroumstaneea unusnal, in a baehesa point of 
view, if not ao«pieiooa» can give fain intention, to make a general transfer of tka frajpmenti 
of hia propertir for the benefit of all of his orediton, •» a just reason for rofostng to apply 
his rights in action to the payment of a judgment creditor, or whether after this he can 
make a genei^f assignment which will entitle him to the favorable consideration, whieh is 
claimed for mi assignment irkieh provides for an equality ameng* creditott^ sisms deabtfhk ' 



On the 17th day of January, A. D. 1848^ die i^ntiff apfKtd fof wi 
otained a trarmmt agfiina McKnighty under the aet la abolish kuprison- 
m&htitr debt, aud to punish fraudulent debtonsy passed April 36, 183 1, 
on the groend that on the 17th day of JanMry inst., they oblftinsd a 
judgment against the dsfetidant on contract, and far which he could 
not be arrested or tanprisoned pursuant to the said aet } that tfie ananniit 
dne on the judgment was $S,179 iO; that the said MeKnight had dusi 
to him a large amount fot a oods sold and delitFered br the toid MeKoi|^t| 
and otherwise, and had divers notes* and other evidences of debt» which 
he unjustly refused to apply toward the payment of said jndgUMiit. 

Mcknight was brought up on the warrant on the 19th of Jannaiy 
instant, upon which hedelivered hiis affidaTity stating that he had read the 
petitionl and affidavit, on which the warrant was issued, thai he ceiUro* 
verted, and on his information and beliei^ fully denied that he ever im- 
justly refused to i^ply to the payment of said jndgnenl mentioned ia 
the petition and amdarit, any money, notea or other evideoods ef debk. 
Tile defendant admitted the judgment stated in the plaintiflf's paMrs^ 
add all the other allegations contained therein, except the unjust reuisal 
to apply his rights in action, &&, to the payment of the said judgment. 

Dennis Bewen, Esq., was then introduced as a witnese on the part of 
the plaintiff, who testified in substance that on Monday, the 17th instant^ 
in the morning, and an hour or two after the above mentioned judg- 
ment was docketed, he made a demand of the defendant, that he slMUld 
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apply to the payment of this jadgment, all of his notes, accounts and 
other evidences of debt which he had, and also any money whic^ he 
had, or enough of them to pay the debt, at the same time informing him 
of the judgment ; that the said defendant replied to the said demand in 
substance, that he could not give him his notes, accounts, evidences ot 
debt, &c. ; that he was going to make an assignment for the benefit of 
all his creditors ; that he had got his assignment partly or nearly diawn, 
and was going to execute it. 

In a previous conversation on the 16th day of January instant, he 
asked him how much his assets amounted to; he said about fifteen or 
twenty thousand dollars, which consisted mostly of accounts against 
people in Buffalo, and against steam-boats on the Lake ; that when he 
made the demand he asked him if he had made any assignment 6r trans- 
ier of his assets or choses in action. He said he had not. The wanaet 
in this matter was taken out and delivered to the sheriff in about an 
hour after this demand. 

On his cross-examination, this witness testified in substance, that he 
knew the plaintiffs, they lived in New- York — one of them wasal Ba^ 
falo about three weeks ago ; they gave him directions to manage this 
debt for them. The above judgment was recovered by confession on 
bond and warrant of attorney ; that at the time of obtaining this judg- 
ment, he held two accounts for about $270, an order on Mr. Tiflhny 
for a note of about $600, and a note against Capt. Gardner for four or 
five hundred dollars, as collateral security for the note of six hundisl 
dollars in the hands of Mr. Tiffany, to be given up when that note wis 
paid. Ti&ny had refused to give up the note which was in his hands; 
that he did not agree to take those notes and accounts in payment oa 
the debt against the defendant. That on Saturday, the 16th instant, 
McKni^ht told him he was going to make an assignment for the ben^t 
of all his creditors ; this was the assignment alluded to at the time of 
his refusal to apply his notes and accounts to the payment of this jadg- 
ment; in the conversation cm Saturday, he named Mr. Hawley for his 
assignee, and witness told him he had no objection to Mr. Hawley. 
That on Monday, the 17th, after he had made the demand, he told the 
defendant he had better inform his counsel that a demand had been 
nndeof him ; he never advised McKnight to make a genend assign- 
ment ; that McKnight transferred the notes and accounts above men- 
tioned to him, for the purpose, as he said, of giving these plaintiflb a 
f)reference for a part of their debt. He had agreed to give them this pie* 
erenee, but said lie did not wish- to make any preference in his aasign- 
ment, but acknowledged that a part of the plaintiff's debt ought to be 
preferred, and therefore he transferred these accounts and notes to him. 

On direct examination resumed, this witness testified that there was 
nothing said about the notes and accounts which he held in his hands 
when McKnight gave the bond and warrant. McKnight had told hin 
several times within the last two or three weeks, that he had turned oat 
property to secure some of his creditors. He said that when he failed, 
he owed about $50,000, and that at the time of the conversation, he 
owed abont $30,000. He told him he had turned out some vessels to 
Mr. Coit to secure him ; that there was no assent on his part to defend- 
ant's making a' general assignment. 

On cross-examination, he testified that he received the abbve notes and 
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accounts, on the stalement by defendant; that he gare them to him for 
the benefit of the plaintiffs, instead of preferring them in his general as- 
signment, which he said be intended to make. 

Mr. Hawley was introduced as a witness on the part of the said de- 
fendant, and testified, in substance, that he had been the attorney and 
counsel of the defendant ; that the defendant some days ago directed 
him to draw a general assignment of all his property, for the benefit of 
all of his creditors. That on Saturday, the 15th of January instant, he 
had made a draft of such assignment, which was engrossed on Monday 
morning by his clerk ; about quarter to nine o'clock on Monday morn*- 
ing, he went into his office with the engrossed assignment in his pocket, 
and intended to go immediately to Mr. McKnight's store to have it exe- 
cuted. That he sat in his office three or four minutes when Mr. 
McKnight came in and told him that Mr. Bowen had made a demand 
of his property on the judgment in favor of the plaintiffs. That the de- 
fendant asked witness if he had prepared the assignment, and proposed 
to execute it then, and he told him he had better not do it yet, but wait 
until he had consulted counsel — this was within fifteen or twenty 
minutes after Mr. Bowen's demand ; and that defendant had not made 
any inventory of his property to be assigned. 

On his cross-examination, this witness testified, in substance, that 
from the time of the issuing of the warrant in this case on the 17th 
instant^ until the 19th instant, the defendant secreted himself to avoid 
the arrest on the warrant. That on the 19th instant, he gave himself 
up voluntarily on this and the other warrants returned at the same time. 
That during the time that the defendant secreted himself, he confessed 
judgments to some of his other creditors to the amount, in all, of about 
$12,000. 

One in favor of Asa Wilcox, for about $4,086 72. 

One in favor of Jacob Happock and others, for about $3,690 06. 

One in favor of James P. Provost, for about $2,161 60. 

One in favor of The Sackett's Harbor Bank for about $1,029 99. 

One in favor of 

One in favor of 

One in favor of 

One in favor of 

All of whom took out warrants under the act of 1831, against the de*^ 
fendant, and on which he surrendered himself at the same time that he 
submitted to the plaintiff's warrant. That executions were also issued 
on some of the judgments, some on the 18th, and some on the 21st in- 
stant. That the creditors in whose favor the judgments were confessed, 
had notice of the plaintiff's warrant from him, the witness. The object 
of giving them notice, was that they might be placed on the same ground 
as the piaintifis. That since the defendant's failure, which was on the 
4th day of December last, he had transferred some of his property in 
payment of some of his debts ; that he had sold some of his real estate, 
all except a lot on Pearl-street, which is subject to a mortgage for the 
payment of the whole purchase money. That since his failure he had 
transferred some of his papers, and choses in action in payment of some 
of his debts ; that he had sold all his goods, amounting to seven or eight 
thousand dollars to his brother, and taken his brother's notes; the sale 
was Duule before Mr. Bowen's demand. That defendant's brother, to 
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whom he sold his soods was a young man, a little over twenty-one 
years old, and had for some time past tNsen a clerk in Boston, and was 
there yet, and the goods still remained in the store occupied by the de- 
fcmdant That he knew from the defendant that he recently owned a 
one-horse wagon, and a share in a vessel called the Cambria, and be- 
lieved he still owned them, and that the vessel was at Detroit, detained 
by some pretended claim on her, and that he did not know where 
the wagon was. 

Le tU>Y Farnham was then called as a witness by the plainti^, and 
testified that he was under-sheriff of the county of Erie ; that he had in 
his hands the following executions, which were received on the respec- 
tive days mentioned in the schedule following : 

Asa Wilcox v. ilfcJKn^A/— $4,085 72, interest from January 17, 1848. 

Rec'd January 18, 1848. 
Jacob Happock and others v. Same. — $3,690 05, interest from January 

18, 1848. Rec'd January 18. 1848. 
James P. Provost v. Same. — $2161 60, interest from 18th January^ 

1848. Rec'd 18th January, 1848. 
The Sacketfs Harbor Bank v. Same.— $lft29 99, interest from 20\h 

January, 1848. Rec'd January 21, 1848. 

That he had been directed by Mr. Sherwood, the attorney for sail 
ilappock, to levy the execution on Ae goods in the store occupied bylfe 
defendant; that be had no other direotions on the other exeentions th« 
the general one to collect the anouttt out of the dofendaot'e propeilf ^ 
Biii^ that he had made no actual levy. 

Upon the above mentioned case, the counsel for the plaintiffs mofd 
for a warmnt to commit the defendant. 

MuLUSTT, J. — The only ground upon wtfioh this warmnt was iMued, 
and upon which the comniitmeiit of the defendant is demanded, is his 
refusal lo apply his notes, aaaomits, and evidences of debt, to the pay- 
ment of the plaintiff's judgment upon the demand of Mr. Bowen, on the 
17th instant 

On the part of the plaintiffs, it is claimed that a judgment craditor 
whose claim has been established by a court of competent jurisdiotion, 
and who his demanded the applieatioB of the defendant's things in ac- 
tion, iuteiest in some public or incorporated slock, money, or evidences 
of debt, lo the payment cf his judgment, has acquired a prior right over 
other creditors, so perfect and absolute, that a refusal to comply with it, 
is in itself unjust, aud incapable of any explanation or excuse. In feci, 
that the injustice cannot be controverted. 

The case of the Jefferson County Bank v. Prime, Ward 4* O., 
(6 New- York Leg. Obs. p. 409,) is referred to as sustaining the above claim 
of the plaintiffs. I have read that case with profound respect for the 
learning and research of the Hon. Justice who decided it, and acknow- 
ledge that some expressions contained in the opinion, give conntenance 
to the assumption of the plaintiffs' counsel. I concur most fully with 
all the arguments of that learned jurist, going to show that the proceed- 
ings by warrant, under the act of 1831, are for the benefit of the pursuing 
creditor, and that he may thereby obtain a preference over other •creditors. 
But I cannot perceive Imw such priority is so absolntely established by 
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the judgment, or by the judgment and demand, as to make a refusal to 
comply with the demand, in itself unjust. 

Previous to the law of 1831, a judgment was not a lien on the defendant's 
personal property, and his choses in action could not be reached, even by 
an execution at law. Up to the time that the plaintiff had obtained a lien 
on the defendant's personal property by execution, or on his choses in 
action by proceedings in equity, the defendant's right of disposing of 
such property bona fide was not abridged. There is nothing in the act 
of 1831 directly altering this law, and the rules of decision on these 
subjects generally, have remained the same since the said act, as they 
were before. Does the true construction of the act of 183 L necessarily 
produce the effect claimed by the plaintiffs ? As the history and laws 
of a country have a very intimate relation to each other, so the history 
of any particular act of legislation, may, with propriety, be referred to, 
as a means of ascertaining its object and true meaning. The history of 
the act ^^to abolish imprisonment for debt, and to punish fraudulent 
debtors," is not involved in obscurity. The act was the result of a 
strong public sentiment openly and freely discussed. Imprisonment 
for debt was denounced as barbarous, anti-republican, cruel, and unjust. 
It was admitted that the debtor's property, in whatever form it might be, 
should be sacredly holden for the payment of his debts, but that his per- 
sonal liberty should not be forfeited by his poverty. The demands for 
legislation on this subject, were answered only by arguments against its 
policy. It was said to be impracticable to make a law to exonerate the 
honest debtor from imprisonment, which would not be available by the 
dishonest. That the dishonest debtor, who was really rich, might con- 
vert his property into money, stocks, bonds, and mortgages, or other 
cash securities, which could not be reached by execution at law, set his 
creditors at defiance, and Jive comfortably on the income of his secreted 
estate, if he was exonerated from the dread of the jail limits. Long be- 
fore 1831, legislative attempts were made to secure the abolition of im- 
prisonment for honest debtors, and to guard against the above objections. 
One bill was proposed to the legislature, abolishing imprisonment for 
debt generally, but giving the plaintiff who claimed a right to imprison 
his debtor, on account of some specified frauds, a privilege to suggest on 
his declaration the frauds upon which he claimed that right, and call 
upon the defendant to answer them. These suggestions, if denied, were 
to be tried by a jury, and the judgment in the cause was to contain an 
award of execution, against the property, or against the property and 
and person of the defendant, according to the finding of the jury. This 
plan was considered as productive of too much litigation, and therefore 
failed. The act of 1831 was a more successful attempt to obtain the de- 
sired object of abolishing imprisonment for debt, and to meet all the ob- 
jections against such a systeoL It was not a primary or prominent ob- 
ject of that act to give any creditor, or class ofcreditors, a priority over 
others in the collection of their debts, though such priority might be the 
reward of vigilance in proceeding under it. 

The first section of the act of 1831, provides that no person shall be 
arrested or imprisoned on any civil process issuing out of any court of 
law or equity, in any suit or proceeding for the recovery of any mon6y 
due upon contract, &c., or in other words abolishes imprisonment for 
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debt The act then proceeds to provide against the anticipated evils of 
the system. 

Section 3. Provides, That in all cases where by the preceding pro- 
visions of the act, a defendant cannot be arrested or imprisoned, it shall 
be lawful for the plaintiff, who shall have commenced a suit, or obtained 
a judgment or decree, against a defendant in a court of record, to apply 
to certain officers therein named, for a warrant to arrest the defendant 
in such suit. Which warrant he will be entitled to, on adducing satis- 
factory evidence to the officer, by the affidavit of himself or some other 
person or persons, that there is a debt, or demand due to him from the 
defendant, amounting to more than $60, for which the defendant, ac- 
cording to the provisions of said act, cannot be arrested or imprisoned ; 
and establish one or more of the following particulars. 

1. That the defendant is about to remove any of his property out of 
the jurisdiction of the court in which such suit is brought, with intent 
to defraud his creditors : or, 

2. That the defendant has property, or rights in action, which he 
fraudulently conceals ; or that he has rights in action, or some interest 
in any public or corporate stock, money, or evidences of debt which he 
unjustly refused to apply to the payment of any judgment or decree, 
which shall have been rendered against him, belonging to the complain- 
ant: or, 

3. That he has assigned, removed or disposed of, or is about to assign, 
remove or dispose of any of his property, with intent to defraud his cre- 
ditors : or, 

4. That the defendant fraudulently contracted the debt, or incurred 
the obligation respecting which the suit is brought. 

This is all there is in the act respecting judgment creditors, and their 
newly assumed rights and powers. In proceedings by warrant under 
the act of 1831, a judgment creditor has no preference over a plaintiff 
who has commenced a suit, except in the single case of the unjust refu- 
sal of the defendant to apply his rights in action, &c., to the payment 
of the judgment. A plaintiff who has barely commenced his suit, may 
apply for, and obtain a warrant, and all the benefits and priorities under 
it, by showing that the defendant has committed, or is about to commit 
any of the frauds mentioned in the said 4th section, even that the de- 
fendant has rights in action, which he fraudulently conceals. Thus 
the pretended superior right of a judgment creditor to have the defend- 
ant's choses in action applied to the payment of his judgment, may be 
obliged to yield to the superior vigilance of a plaintiff who has tmrely 
commenced his suit, and instituted proceedings, on the fact that the de- 
fendant fraudulently conceals from him, the very rights in action, which 
the judgment creditor claims to have applied on his judgment. 

There is nothing in the act of 1831, that expressly gives a judgment 
creditor any liigher right to have the defendant's choses in action, ap- 
plied towards the payment of his judgment, than he had before that act. 
The fact that his demand is established by a com[>etent tribunal adds 
nothing to his right, as no statute or law makes a judgment a lien on the 
defendant's personal property. The plaintiff gains no strength of priority 
or claim to the defendant's rights in action, by the fact that he has a judg- 
ment, nor is the defendant's power to dispose of his personal property 
and choses in action diminished by the judgment of his creditor. When 
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does a judgment creditor acquire that specific right which it is abso- 
lutely unjust to resist ? Is the right acquired by the demand of the de- 
fendant's notes, accounts, &c., on the judgment ? It is true, that de- 
mand is a strong word, and is founded on a right; a right to de- 
mand a thing, is a right to have the thing demanded. But the 
word demand, is not used in the statute, on this subject, it is 
used only in argument as the means of provoking a refusal, as 
though there could be no refusal without a previous demand. Why 
not use the word request, which is equally as effective in producing a 
refusal, and does not indicate even a claim of right. All the rights 
which the statute of 1831 gives a judgment creditor over others who 
have commenced suits, is one more ground for suing out a warrant, and 
therefore, one more means of gaining a priority over other creditors, but 
his priority is to be acquired by his warrant, not assumed for the pur- 
pose of entitling him to a warrant. It appears to me that the statute 
under consideration extends no further than to make the unjust refusal 
of the judgment debtor to apply his money, money securities and availa- 
ble funds, to the payment of the judgment, a sign of an intention to de- 
lay or avoid the application of his property to the payment of the debt, 
equivalent to the act of transferring or secreting his property for the 
same purpose, to put the debtor on a level with those who remove, or 
secrete, or dispose of their property, for the purpose of defrauding their 
creditors, and render him liable to be proceeded against in the same way. 
Although a judgment creditor who has demanded, requested, or pro- 
posed to take the defendant's money, or things in action in payment of 
his judgment, and has been unjustly refused, may apply for and obtain 
a warrant, yet he must establish the facts and circumstances on which 
his warrant is founded. The fact on which the warrant in a case like 
this is founded, is the unjust refusal of the defendant. The statute re- 
quires something more than a bare refusal ; it must be an unjust refu- 
sal. If the bare refusal was in itself considered unjust, illegal, &c., there 
was no need of the adverb unjustly to qualify the refusal. The bare 
word refuse would have been sufficient, and the bare act of refusal by 
the defendant, would have entitled the plaintiff to the warrant, and ena- 
bled him to sustain it, and put his rights under it beyond all controversy 
on the part of the defendant. But the 7th section of the act, on the ap- 
pearance of the person arrested before the officer issuing the warrant, he 
may controvert any of the facts and circumstances on which the war- 
rant was issued, and may at his option verify his allegations by his own 
affidavit. In case the warrant was founded on any of the intentions to 
defraud, mentioned in the 4th section of said act, the alleged fraudulent 
intention may be controverted. When the defendant's unjust refusal 
to apply his rights in action, to the payment of the plaintiff's judgment 
is the grouud of the warrant, why may not the injustice of such refusal 
be controverted in the same way ? The said 7th section makes no dis* 
tinction between this case and the others. It appears to me, that the 
qualification of the word refuse, indicates that there may be more than 
one kind of refusal ; that if there is an unjust refusal, there must be 
somewhere such a thing as a refusal which is not unjust, and that 
whether the refusal in a particular case is unjust or not, may be the sub- 
ject of controversy before the officer who issued the warrant. If the re- 
fusal is justified, the defendant will be dischai^ed, but if the officer is 
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satisfied that the all^ations of the eompIainaDt are established, and that 
the defendant has done, or is about to do any one of the acts specified in 
the said 4th section, he shall commit the defendant ; then, and not till 
then, the plaintiff has secured the priority which ia given to him by the 
statute, and the proceedings under it, although it may relate to the 
time of the unjust refusal. I therefore considered the refusal prifnm 
facie unjust, and permitted the defendant in this case, to contro- 
vert the facts and circumstances on which the warrant wasfounded, and 
to show, if he could, that his refusal to comply with Mr. Bowen's de- 
mand was not unjust. Upon this, the defendant presented his affidavit, 
merely stating that he had read the petition and affidavit on which ilie 
warrant was issued, and that he controverted, and on his information 
and belief, fully denied that he unjustly refused to apply to the payment 
of the judgment mentioned in the petition and affidavit, any money, 
notes, or other evidences of debt. It appears to me that the 7th section 
of the said act, requires something more from the defendant, than a sim- 
ple denial of the facts and circumstances on which the warrant issued; 
something like an answer to the charges made against him, he may 
verify his allegations by his own affidavit. I think allegations in ihis 
statute means that which is offered as a plea, excuse, or justification ; 
but this point was not made on the hearing, and the plaintiff voluntarily 
assumed to prove the facts and circumstances on which the warrant was 
issued. The defendant then claimed to justify his refusal, on the grouotf 
that he was at the time of the demand, in the act of making, had pan\5 
made, and was about to execute a bonajide assignment of his property 
for the benefit of all his creditors. 

This presents the question, whether a bona fide intention of an in- 
solvent debtor, immediately to assign all his property for the benefit of 
his creditors generally, is a just cause for his refusing to apply bis 
choses in action upon a judgment of one of his creditors, or whether 
a refusal founded on that intention is so unjust as to render him liable to 
be proceeded against by warrant, under the 3d, 4th, 6th and 6th seetioBs, 
of the act to abolish imprisonment for debt and to punish fraudulent 
debtors. The plaintiff claims that although a general assignment noay 
be just to the creditors generally, it is unjust to him, because it violates 
his legally established priority. This is arguing in a circle, or rather 
it is assuming the conclusion of the argument as a proposition to argue 
from. The judgment creditor obtains a priority only by warrant 
founded on an unjust refusal, and he claims to assume his priority for 
the purpose of showing the refusal to be unjust. Suppose that the 
debtor had many creditors, some of whom had obtained judgments, 
some commenced suit, and others had taken no loRal steps to collect 
their debts, and no creditor had acquired any specinc lien on his pro- 
perty, would a bonajide general assignment of all his property for the 
benefit of all his creditors be unjust to any one of them ? It has long 
been a settled maxim in courts of equity, that equality among credi- 
tors, is equity. The Legislatures of this State and of the United States, 
have manifested their approbation of equality among creditors, or rather 
their disapprobation of preferences among creditors. The benefits of 
the two-third act, and of tlie act to exonerate the person of the debtor 
from imprisonment, are refused to such debtors as shall have preferred 
any of their creditors, and the late bankrupt act of Che United States, 
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withheld its favors from bankrupts who had made such preferences. 
As far as I am acquainted with the sentiments of the business commu- 
nity, a fair and honest assignment of all the property of an insolvent 
debtor for the equal benefit of all his creditors, has generally been con- 
sidered commendable and satisfactory. I think such equality among 
creditors is in accordance with the spirit of the legislation and jurispru- 
dence of this state, and ought to be encouraged, and that a bona fde 
intention to give such equality, is a just reason for refusing the prefer- 
ence soinght by a judgment-oreditor under the fourth section of the act of 
1831. But such general assignment, to be entitled to the favorable con- 
sideration demanded for it should be early, full, frank and absolute. I 
doubt whether a debtor who has held on to his property forty or fifty 
days after his known insolvency, has during that time, transferred all 
his real estate, and some of his choses in action, in payment of a pre- 
ferred part of his creditors, has sold nearly all his personal property li- 
able to ejsecution, under circumstances unusual, in a business point of 
view, if not suspicious ; can give his intention to make a general trans- 
fer of the fragments of his property for the benefit of all his creditors, 
as a just reason for refusing to apply his rights in action to the pay- 
ment of a judgment creditor, or whether after all this, he can make a 
general assignment, which will entitle him to the favorable considera- 
tion which is claimed for an assignment which provides for equality 
among creditors. 

I also believe that such general assignment, to be meritorious and 
void of suspicion, should be accompanied by a full and fair inventory 
of the property assigned, not only for the purpose of giving the assig- 
nee a better knowl^ge of, and a more direct control over the assets en- 
trusted to him, but to enable the creditors to call the trustee to account. 
It cannot be denied that all dominion of an insolvent debtor over the 
assigned property is subject to suspicion, and especially when he has 
given his assignee, or his creditors, no power to call him to a specific 
account. 

It is also shown in this case, that on the very day that Mr. Bowen 
made the demandi the defendant voluntarily confessed judgment to 
other creditors, to the amount of ten or twelve thousand dollars, and 
permitted executions to issue on those judgments immediately. 
Whether this conduct is to be considered as evidence of the sineerity of 
the defendant's professed intention, to make a fair, general assignment 
of what property he had left, or as an abandonment of that bona fide 
intention, it is equally unfortunate for him in this case. He has put it 
out of his power to do, what he says he intended to do. He cannot now 
provide for that equality among his creditors, which he offers as a just 
cause for refusing to apply his things in action to the payment of the 
plaintiff's judgment. His refused, therefore, stands without any just 
cause. 

Under these views of the subject, I am clearly of the opinion, that 
the plaintiff's allegations are substantiated, that the defendant had 
rights in action, and evidences of debt, which he unjustly refused to 
apply to the payment of the plaintiffs' judgment, and that he must be 
committed. 



359 THE NEW. YORK LEGAL OBSERVER. 

Court of Admiralty. — The Geneiee. 

(iTourt of ^IrmiraltQ. 

Before the Right Honorable Sir STEPHEN LUSHINGTON. 

The Genesee.— 28/A April, 1848. 

DERE LICT. — STEAMER. 

JDereliet doee not mean, in all cases, an abandonment tine animo reeuptrandi ; and a ebip 
may, for the purpose! of salvage, be considered a derelict, though the expectation of reooTsr> 
ing her may exist. 

A ship in a eituation of great peril, was assisted by smacks, but the essential service of bringinf 
her away from the place where she was, into one of safety, was performed by a steamer, 
the services of the smacks being of no importance in the end, by reason of the steamer's 
coming up. — Held, that the smacks, notwithstanding the effective service of the steamer, 
were entitled to a large reward. 

This was a case of salvage. The facts are fully stated in the judg- 
ment. 

At the opening of the case, 

Sir John Dodson, d. A., {Bayford with him,) forborne of Che salvors, 
objected to certain deductions from the value of the property salved, 
claimed on behalf of the owners. These deductions were for — ^fits^ 
lights ] second, pilotage ; third, insurance ; fourth, wages ; fifth, stores 
consumed ; sixth, cooperage ; seventh, claims for damage ; eighA, 
dock charges ; ninth, discount, commission, and other charges, exceed- 
ing in amount those allowed to the marshals of the court : the whole 
deductions claimed making up a sum of 2,000/., the value of ship, cargo, 
and freight being about 14,000/. 

PhiUimare and Robertson, for others of the salvors. 

Addams and Robinson for the owners, contended that the preser* 
valion of the ship and properly was chiefly owing to the assistance of a 
steamer, called the Robert Bruce, with whom the owners had entered into 
an arrangement, and that the services of the smacks were of little or 
no use, and their crews, consequently, were not entitled to any large 
sum by way of remuneration, however great their exertions, or merito- 
rious their intentions. 

Dr. Lushington. — The ship and cargo in this case, are, together 
with the freight, of very considerable value. Her Majesty's Advocate, 
in opening the case on behalf of the salvors, stated that various deduc- 
tions had been attempted to be made, which it was the duty of the court 
to rectify. In the present instance, where the value is about 11,000/., 
so that the fund out of which 1 am to give a remuneration is ample ; it 
is unnecessary to enter into that question. If I were to do so, there 
have been some deductions made which I should not allow. I will 
now proceed to consider the claims of the two sets of salvors. The 
first consists of three vessels. The Clueen, The Buffalo Gal, and the 
Horning Star; and certainly they are entitled to be considered the 
principal salvors, because they were the persons who boarded this ves- 
sel when no one else was on board^ and ultimately were the means of 
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conveying her to a place of safety. The Queen was the most meritori- 
ous of all, because she was exposed to the greatest degree of peril and 
danger. She went out on the 7th December, to the assistance of ves- 
sels in distress, and when she approached this vessel was employed for 
the purpose of procuring an anchor and cable. In the discharge of that 
duty she got an anchor and cable on board, and proceeded in search of 
the vessel. It is established to my satisfaction, by two gentlemen who 
were themselves commissioners of salvage, that there was great danger 
in the performance of this service, great skill, perseverance and intrepi- 
dity. The dueen, not having succeeded in her efforts to find the ves- 
sel during the night, continues her search, and finally finds the vessel 
in a position which I must hereafter describe. One of the circum- 
stances which I must notice, is the great need in which the vessel stood 
at the time when the Queen first approached her, because a knowledge 
.of the danger of the vessel to which the service is rendered, is one of 
the ingredients which is always considered in salvage service. The 
Genesee had been for several days previously exposed to severe 
weather. It is quite evident to any person who considers the facts as 
detailed in her protest, that she must have been in a state of very con- 
siderable peril, because of the two anchors which had been laid out she 
had actually lost one, with its cable ; and no vessel could be in a more 
dangerous state than one at that season of the year, and, in that state of 
the weather, deprived of her principal anchors and cables. At that 
time the pilot ordered that the main and mizzen mast should be cut 
away ; and this added most materially to the difficulty of the vessel ef- 
fecting her final escape to a place of safety. It is said by the master 
that this was contrary to his wish, for he proposed to go to the North 
Sea, but could not prevail on the pilot so to do. But whether the act 
was right or wrong, the salvors had nothing to do with it. I am dis- 
posed, however, to think, from the statement of the master, that the pilot 
was not much in the wrong, because, I apprehend, that he must be con- 
sidered a person of great skill and knowledge, and the mere sugges- 
tion of the master, can scarcely be put in competition with those quali- 
ties. The character of the pilot is not, so far as I know, impugned by 
any of the circumstances in the case. It is true he has not made an 
affidavit, and that is a circumstance the court always regrets ; still 
more so, as it somehow happens that frequently, though the evidence of 
the pilot would be the most trustworthy and useful in the true dis- 
covery of the facts, yet, on this part of the coast, when the evidence of 
the pilot is wanting, he is not forthcoming. There is some interest, 
some influence which prevents the court having the benefit of his evi- 
dence. I am desirous, if possible, of making some suggestion to the 
Trinity Board, whereby the evidence of a pilot, in a case of this de- 
scription, shall be enforced. I do not mean to enforce a voluntary affi- 
davit, but to enforce his examination by a competent tribunal. Fol- 
lowing this case in order that the master does not attribute to the Queen 
the slightest remissness in performing the service, and the ship con- 
tinued to drift on towards the Goodwin Sands. He states that at 3 P. M., 
he hoisted a signal, by the pilot's request, and the Fame coming out, he 
employed her to bring thirty fathoms of chain, but she did not return. 
The gale continuing to increase, he employed a third lugger, the Petrel, 
to keep near, in case he should be obliged to abandon the ship. I( 
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does not seem from the protest, whether this was suggested by the mas- 
ter or the pilot, but the vessel was kept very properly and justly to 
saves the lives of the crew, if it were necessary to desert the ship, 
which was a probable event. Ultimately the Genesee was abandoned ; 
the crew went on board The Petrel, and were conveyed to Broadstairs« 
Here, in fact, end the services of The Fame and The Petrel ; and 
if the ship had been totally lost there would have been an end 
of their claim. The question I have to determine with respect to these 
two vessels is, whether what they did towards saving the lives of those 
on board the vessel, and rescuing ihe vessel from peril, will or will not 
enable the court to give them a reward. As to their meritorious exer- 
tions, especially those of The Petrel, in laying by to save the lives of 
the crew, I think there cannot be two opinions entertained. On the 
morning of the 8th, after the vessel was abandoned, The BuflSilo Gal 
and The Morning Star discovered her, and their crews got on board. 
Soon after that. The Clueen came up to their assistance, and at this time, 
no one else was on board, and the ship was held only by the starboard 
anchor in a position of imminent danger. The men determined to 
remain by her as long as she did not start from her anchor. Some of 
them set to work at the pumps, and others cleared away the rigeing, and 
rigged a jury-mast ; and they admit that the Clueen is entitled to a re- 
ward in the same way as themselves. Was this vessel a derelict? J 
am inclined to consider that she was in the sense in which lam aboat 
to use that word. I do not apprehend that it ordinarily means an abafi- 
donment sine animo recuperandi, because, when a vessel is near the 
shore; no one abandons her in the expectation that he shall never re- 
cover her. When, however, a vessel is abandoned in the middle of the 
Atlantic, there is no animus recuperandi. It appears to me, however, 
that the master was fully justified in quitting the vessel, because, with 
the strength he then had, he had no means of saving her from destruc- 
tion. She was quite derelict enough for the present purpose, since the 
court is relieved from the ancient rule rf appropriating one-half of the 
propeny to those who find the vessel ; while she was in the state I have 
now described,the steamboat Robert Bruce came up, together with the mas- 
ter, mate and pilot. I am not satisfied, that on this part of the case, I have 
been told the whole truth. I am not satisfied that the Robert Bruce might 
not at once have towed her to the harbor at Ramsgate, or to the Downs. 
But I must in justice say, that the master of the Robert Bruce states, 
that it was not safe to commence that proceeding then. The Robert 
Bruce, however, again came back, took the vessel in tow, conveyed her 
first to the Downs, and subsequently to Ramsgate harbor, where this very 
valuable property was placed in a state of safety. It had been contended 
by the owners, 'that the greater part of the service had been rendered 
by the Robert Bruce ; but that is a question which requires a little 
more consideration before the court can agree in that conclusion. It 
is true that the real essential service of bringing the vessel away 
from the spot she was in, was performed by the Robert Bruce, and 
it is equally true that the rigging of the jury-mast, and the getting 
of an anchor and cable turned out to be of no importance, inasmuch 
as the Robert Bruce could at once render assistance. But it is a 
very different question, in my opinion, where salvors have exerted 
themselves for the preservation of a ship and cargo at the risk a( 
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their lives, and that under circumstances in which it might be im- 

Cible to obtain a steamer, to say that the ^reat merit in this case be- 
^ed to the steamer, and not to the salvors, is, in my view of the matter, 
not^a fair view of the case. In former days, when no steamers existed, 
there were cases of very extraordinary labor, activity, perseverance, risk 
and danger, in which very large rewards were given to salvors who 
encountered them, whereas now a steamer abbreviates the time during 
which services are performed, and takes a great part of the danger. 
But that is no reason why, when steamers cannot be obtained, or are 
of no service, salvors are to have a large diminution made in their re- 
ward. I have thought it right to notice this, in order to encourge sal* 
vors, whenever they can, to resort as speedily as possible to the em- 
ployment of steamers, because I believe the lives of the persons on 
board and the property are far more likely to be saved by that means. 
If I were to deprive salvors of their reward, because the end of a ser- 
vice was completed by a steamer, I think I should do mischief to the 
real interests of the commerce and navigation of the country. I have 
stated, as far as necessary, all the circumstances of the case ; and now 
for the sum of money I shall allow. I shall give the salvors all the ex- 
penses they have incurred, and pay them for the damage done. In ad- 
dition to that, I shall decree to The dueen. The Buffalo Gal, and The 
Morning Star, the sum of 1,200/., and to The Fame and Petrel, 3002. 
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[Rensselaer General Term.] 

{In Error.) 
Blunt v. Botd. — June, 1848. 

PROMISE TO PAY DEBT OF ANOTHER — WANT OF CONSIDERATION. 

Hm plaintiff in error was indebted to R.« and R. at the same time was indebted to the defead- 
ant in error. On a lettlenient between plaintiff in error and R., it wae agreed that plaintiff 
in error dionld diaeharge hie debt dne to R. by giving R. a prominory note for (63, and 
paying defendant in error $87. 

The dewndant in error ened R. to recover the $87. 

Heldf that the luit conld not be enetained, there betog a want of conaideration to rapport the 



The circumstances of this case were these : the now plaintiff being 
indebted to one Rowley $160, and Rowley at the same time being in- 
debted to the now defendant $87, on settlement between the now plain- 
tiflf and Rowley, it was agreed that the now plaintiff should discharge 
his debt due to Rowley, by giving Rowley a note for $63, and paying 
the now defendant $87 — subseqiieotly the noiv defendant sued the now 
plaintiff in the Mayor's Court at Albany, to recover the said sum of $87, 
and obtained a judgment : on that judgment, the now plaintiff brought 
bis writ of error. 

voi,. VI. 46 
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N. T. Soprame Court— Blunt t. Boyd. 

Bjf the Court — Pabkeb, J. — Th« first question to be determined is, 
whether the promise made by the now plaintiff, to pay the debt due to 
the now defendant from Rowley, was void by the statute of frauds. 

In the recent case of Barker v. Buchlin^ 2 Denio, 46, Jewett, J., has 
reviewed the cases on this point. The distinction between a promise 
of a party to pay his own debt to a third person, instead of to his own 
creditor, and a promise to pay the debt of another, upon some other 
consideration, is fully sustained, and the former was held not to be 
within the statute. 

In this case there was no privity of contract between the now plain- 
tiff and defendant. No new consideration passed from Rowley to the 
defendant. Rowley left $87 of his demand unpaid, and the now plain- 
tiff promised Rowley he would pay that sum to the now defendant. 

In Barker v. Buchiinj B. being indebted to plaintiff, sold property to 
defendant, on his agreeing to pay the price of it to plaintiff. The de- 
fendant, in effect, received money to plaintiff's use. In this respect, 
that case differs from the one we are now considering. In the present 
case, there was no new and distinct consideration — the now ptaintiff re- 
ceived hollfin^ to the now defendant's use. He had previously had the 
beliefit<of the labor of Rowley, for which he still owed him. If Rowley 
had received from defendant all the money due to him, and then paid 
back to the now plaintiff $87, to be paid to the now defendant, the B^ 
tion could have been maintained. And such payment would not haiv 
been a mere form; it would have changed the substantial rights ctink 
parties. It would have discharged Rowley's claim against the noti 
plaintifil 

When suits have been brought by a person, not a party to the con* 
tract, but for whose benefit it was made, the question whether the de- 
fendant had received money or property as a consideration for the pro- 
mise, has been in general regarded as the controlling circumstance. 

In Favley v. Cleveland^ 4 Cowen, 432, Moon was indebted to the 
plaintiff in $100, for which plaintiff held his promissory note. After 
the maturity of the note. Moon sold to defendant a quantity of hay, 
worth $160, in consideration of which Cleaveland promised to pay the 
amount due on Moon's note. In giving the opinion. Savage, Ch. J., 
said, "In all these cases, founded upon a new and original consideration 
of benefit to the defendant, or harm to the plaintiff, moving to the party 
making the promise, either from the plaintiff or the original debtor, the 
subsisting liability of the original debtor, is no objection to the reco* 
covery." The Supreme Court gave judgment for the plaintiff^ which 
was aiSrmed, 9 Cowen, 639. 

In Elwood V. Monkf 6 Wen. 236, defendant was held liable to the 
plaintiff on a promise made to J. M., to pay his debt to the plaintifl^ in 
consideration of property received from J. M. 

In all cases there must be a new and distinct consideration. Such a 
consideration was wanting in this case. Indeed, the evidence shows 
no consideration for the promise. There was never any discharge of 
the indebtedness from Rowley to Boyd, nor of that from Blunt to 
Rowley. 

The whole case rests upon a naked promise from the now plaintiff to 
Rowley, that he would pay to plaintiff a debt that Rowley owed to the 
now defendant, and there is no view of the case in which the action 
can be sustained* 
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N. Y. Sapreme Court — Diblee v. Maion. 

Watson, J.J concurred. 

Harris, J., dissenting. — This clearly is not a case within the statute 
of frauds. The question is, whether aojd can maintain an action upon 
a promise made to Rowley for his benefit, the consideration for such 
promise moving from Rowleyi and not from Boyd. 

A writer in the American Jurist, cited in Barker v. Buchlin, states 
the rule in very explicit terms. '* It is now well settled, that in gene- 
ral, if one person make a promise to another for the benefit of a third, 
the third may maintain an action upon it, though the consideration 
does not move from himJ^ If the promise of Blunt to pay the debt of 
Rowley to his creditor, the now defendant, had been founded u[x>n a 
then present consideration moving from Rowley to Blunt, then it is not 
denied that this action would be maintainable. Thus, if instead of al- 
lowing Blunt to retain the $87, upon his promising to pay the debt 
specified, he had received the amount and immediately returned the 
same to Blunt, upon his promise to pay the same to the now defendant, 
then this action, it is admitted, could have been maintained. But I am 
entirely unable to discover any foundation for such a distinction, either 
in principle or in the adjudged cases. It is enough, I think, that the 
promise is founded on value received, and that value may as well con- 
sist in an existing indebtedness, as a consideration paid at the time of 
making the promise. It is true, the liability of Rowley to Boyd would 
still exist, but it has been repeatedly held that the continuance of such 
liability of the original debtor, is no objection to a recovery in such a 
case. Any consideration which would have been sufficient to sustain 
the promise, if it had been to pay Rowley instead of his creditor, will 
be sufficient to sustain the promise to pay the creditor. 

But it may be said that if this action be sustained, Blunt may be sub- 
jected to a double liability ; it is clear, however, that the payment of the 
debt to Boyd would be an available defence against an action by Row- 
ley. Suppose that in the case of Farley v. Cleveland, Farley had 
chosen to bring his action against Moon, his original debtor, can it be 
doubted that Moon, being obliged to pay the debt to Farley, might have 
maintained an action against Cleveland for the hay ? But the fact that 
Cleveland might then be made liable to Moon, furnished no answer to 
the action by Farley, on his promise to pay the debt. Nor in this case 
should the fact that Blunt might, upon his failure to pay, according to 
his promise, be liable to Rowley, constitute any ground of objection to 
an action by Boyd, upon an express promise to pay the debt. 

Writ of error allowed. 



[September Special Term, N. Y.] 

B«fora th« Hflomrabl* J. W. EDMONDS, one of the Jiurtioee of the Supreme Court 

DiBLBE V. Ma0ON. 

MISTAKE IN PROCESS. 

In an action to recover the price of goods lold and delivered and work done, the sammoni 
stated that tiie plaintiiF would appl^ to the court on a ipecified day for the relief demanded 
bf the complaint On motion for judgment for want of aniwer }— 
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N. Y. Snprem* CoQit-*Tha Peopl«, &c ▼. WUIm et al. 

Held, that the sammoni waa in the wrong form, and that the motioD for ja^pnent miut b« de- 
nied. That the miitake in the form of the lommona waa not within aeo. 145 of the code. 
That aec. 145 of code, appliea only to mistakes in <* pleading" and not to " pfoceM."* 

That although the conrt may have power to amend the proceas, it conld only be done oo a mo- 
tion therefor. 

A. Diekerson moved, on an affidavit of service of summons, and cop7 
complaint, and of na answer having been received, for judgment in this 
action. 

Morris^ for the defendant, opposed the motion on the ground that it 
appeared by the complaint that the action was on a contract and for the 
recovery of money only, yet that the summons, instead of giving notice 
that the plaintiff would take judgment for a specified sum, contained a 
notice that the plaintiff would apply on this day for the relief demanded 
by the complainant. This, he contended, was such an irregularity as 
precluded the plaintiff from taking judgment. 

Diekerson^ in reply, contended that the code was only directory as to 
the form of the summons, and that the plaintiff had an option to tise 
either form of summons. 

By the Cotir/— Edmonds, J. — This is an action on a contract for 
goods sold and work done ; the summons does not contain a notice <t 
any specified sum for which judgment would be demanded; hot in* 
stead, it contains a notice that the plaintiff will apply to the court oo a 
certain day for the relief demanded in the complaint. This, I think, is 
irregular, and that the motion must be denied with costs. 

The irreffularity in this summons, cannot be disregarded under the 
sec. 145, of the code, as immaterial, because that section relates to plead- 
ingonly and not process. 

The court may have the power to amend the process, but that can 
only be done on a motion. 

Motion denied mih costs. 



Before the Honorable ELISHA P. HURLBUT, one of the Jiuticea of the Supreme Cowt 

[At Chambers.] 
The PfiOPLE, &c., ex relat. Bragg et al. v. Willbs kv al. 

CERTIORARI — ASSIGNMENT OF ERRORS. 

Common Law Certiorari, brought May 16th, 1848, to Daniel P. 
Ingraham, Esq., one of the Associate Judges of the Court of Common 
Pleas, of the City and County of New- York, requiring him to certify to 
this court, an application for a warrant against the relators under the 
Non-Imprisonment Act, made by the defendants, and the proceedings 
thereon before him : Writ returnable first Monday of June, 1848: Return 
made to the writ by Judge Ingraham, June 28th, 1848. 

Relators assigned errors in the common form. Motion was now 
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Superior Court— AnderMii ▼. Hough. 



made on behalf of defendants to strike out assignment of errors as not 
applicable to a common law certiorari. 

Townsend, for defendant, cited 1 Cowen R. 28, note 20. Wendell 
R. 625. 

Maihews, for relators, cited 2 Caines R. 179. Ibid. 378. 3 Wend 
R 179. 20 Wend. R. 626. 

HuRLBUT, J. — An assignment of errors was not necessary in this 
case ; but accordmg to the precedents it was not irregular, and the mo- 
tion to set it aside must be denied. 



Superior dourt, Jfeto-fiork. 

Before Chief Justice OAKLEY. 

[At Chambers.] 

Anderson v. Hough, 
affidavit of mbrit0 under the new code. 

An affidavit of merit* on the part of the defendant ia neoearaiy under the recent act '<to 
rimptify and abridge the praotiee, pleading! and proceedinge of the courU of this eUte" to 
prevent an inqneat 

This was an action commenced under the new code. 

The complaint, answer and replication were each duly verified, served 
and filed and the cause was placed upon the calendar of the present 
October term. 

No affidavit of merits was filed on the part of the defendant, and an 
inquest was taken on the part of the plaintiff. 

The defendant's attorney upon hearing of the inquest, by an affidavit 
setting forth the above facts, obtained an order for a stay of proceedings 
and that the plaintiff show cause why the inquest should not be set aside. 

This brought before the court the question of the regularity of the 
plaintiff's proceedings. 

E. Fitch Smith, for the plaintiff, relied upon section 389 of the code, 
some general principles relating to the construction of statutes and the 
necessity of the affidavit of merits as a protection to the plaintiff against 
an answer put in merely for delay. 

E. T. Rice, for the defendant, contended that the affidavit of merits 
had been superseded by the practice and pleadings established by the 
new code ; that such was the spirit of the code, in that it contemplated 
the abolishment of the forms of actions and pleadings in cases at com- 
mon law ; in that allegations of facts, rather than conclusions of fact, 
are required in all pleadings and in that the defendant's answer must be 
verified ; that such seemed to be the intent and purpose of the code as 
there is no mention of •* inquest" or "affidavit of merits" in the whole 
act| but there is in substitution thereof what purports to be a different, 
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PointB at Common Law. — Obitiiary. 

yet uniform course of proceedings in ail cases, and that against the 
abuse of the plaintiff's rights, which rights the defendant's positioo 
would seem at first sight to enable him to jeopardize by delay in some 
instances and consistently with his verification, could be met specially 
in each case, as such abuse occurred, by motion or otherwise in the 
discretion of the court in analogy with the practice in the Court of 
Chancery. 

Oaklet, J., said that the practice on the part of the plaintiff was 
regular inasmuch as there seemed to be the same, if not a greater neces- 
sity of the affidavit 6f merits on the part of the defendant than there 
was under the former practice. 

Order accordingly, with leave lo the defendant to open the inquest on 
terms. 



POINTS AT COMMON LAW. 
MALICIOUS PROSECUTION — EVIDENCE. 

In an action for a malicious prosecution for perjury, where the in- 
dictment contains two assignments for perjury, if the plaintiff at the 
trial of the action confine his case to one of the assignments, the de- 
fendant is not entitled to prove that there was reasonable and probi- 
bie cause for the charge contained in the other assignment. .fiZIti 
V. Abrahams, 8 Gt- B. 709. 



EVIDENCE — NOTICE OP SET-OFF. 

An order was made for delivery of particulars of set-off with dates, 
and in default thereof that the defendant should be precluded from 
giving evidence of set-off. Particulars were delivered, but without 
dates ; subsequently to which the plaintiff replied, and the cause came 
on for trial, when the judge refused to receive the evidence of set-off: 

Held, that the evidence was properly rejected, the order not having 
been complied with ; and that the plaintiff had not waived the objec- 
tion by replying to the plea. Ibbet v. Leaver, 4 D. & L. 716. 



OBITUARY. 

Jesse Oaklet, Esq. 

It has been, unfortunately, our painful duty on several occasions to an- 
nounce the decease of some one of our valued friends or acquaintances; 
we, however, do not recollect, that we ever felt more pain than in an- 
nouncing the death of Jesse Oakley, Esq., a gentleman for whom we, in 
common with the members of the bar of this city, entertained the warm- 
est feelings of regard and friendship ; a gentleman, who in all the relations 
of life, was alike respected for the urbanity of his manners and the amia- 
bility of his disposition. 



COURT OF APPEALS. 



AN ANALYTICAL DIGEST 



REPORTS OF CASES ARGUED AND DETERMINED IN THE COURT OF APPEALS 
OF THE STATE OF NEW-YORK, COMMENCING IN NOVEMBER, 1847.* 

ACT. 

Act to Ejetkhd the Ezemftion of Personal PfiOPfiRTT from Salk urdkr 

EXSGUTION 18 UmCORSTITUTIOHAL AS TO DeBTS CONTRACTED BEFORE ITS PaSSA&E. 

The judgment of the Supreme Court in this case, determining that the act to exieud 
the exemption of personal properly from sale under execution, passed April 11, 1843, 
is nnconstitntionaJ and void as to debts contracted before its passage ajirmed. Dank* 
V. Quaekenhuiht I Comstock's R., Court of Appeals, 129. 

ACKNOWLEDGMENT OP INSTRUMENTS. 

Acxxowledoheht of Writter Ihstrumerts Convetiho Real Estate— Act 
OF 1883. — Certificate of Courtt Clerk. — The act of 1833, (Laws of 1833, ch. 
^h i 8i) in relation to the proof and acknowledgment of written instruments, has not 
changed the provision of the Revised Statutes, which requires a certificate of the 
County Clerk, in order to entitle a conveyance of real estate^ proved or acknowledged be- 
fore a Commissioner of Deeds or County Judge, not of the degree of Counsellor, to be 
read in evidence or recorded in any other county than that in which the commissioner 
or judffe resides: — 

Held, accordingly, that a conveyance of real estate, acknowledged before a commit- 
sioiier in and for the County of Otange, in 1836, could not be read in evidence at the 
Circuit in Rockland Connty, without the certificate of the Clerk of Orange County. 
Woody, Weiant and othera^ I Comstock's Rep., Court of Appeals, 77. 

APPEALS, COURT OF. 

Right of Jvdgb to take Part m Dbtermqiation of Cases brought upnfbom 
SuBORDiHATE CouRT OF WHICH HE WAS A MEMBER. Under the uew constitution of 
this state it is the right and duty of a judge of 'the Court of Appeals to take part in the 
determination of causes brought up for review from a subordinate court, of which he 
was a member, and in the decision of which he took part in the court below. Pierce 
V. DelanuUer, I Comstock's Rep., Court of Appeals, 1. 

JuRiSDicTXOV — Costs. — The court of appeals does not lose jurisdiction of a cause 
brought up by writ of error, until the remUiur is actually filed with the clerk of the 
court below. A defendant in error, who was prosecuted m the court below for an act 



* This DIgsst will comprise all the cases decided in the Court of Appeals. It will be con- 
tinued from time to time aa each part of Mr. Comstock's very valuable reports appear. The 
note to each point will be put in the geueral Index fo the Legal Observer, when the volume 
is complete, so that the points decided may easily be referred to. 
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done hj him as a public officer, is entitled to doable eoeta, in error, on the efiniianee 
of the judgment Burkle v. LiuXt 1 ComBtock'e Rep., Court of Appeak, 3S0. 

JuBisDicnoN — Remittur — Where after affirmance of the judgment of the oout 
below a remiUur has been sent to and filed with the clerk of that court, thie eouxt 
loaee juriBdiction of the cause, bo that it cannot open a default therein. JIfarltii v. 
WUsan, I Corostock Rep., Court of Appeals, 240. 

APPEAL. 

Appeal fbom Deoxsioh of Court of Changxrt upon Qubstion of Pkactics. — ^An 
appeal will not lie from a deciaion of the Court of Chancery upon a question of prmctiee 
addressed to the discretion of that court. 

Where a defendant in the Court of Chancery saflered the bill to be regularly taken 
as confessed by him, and then, upon affidavits and papers ezcusin? his default and 
showing, as his counsel claimed, a good defence on the merits, moved the Court to set 
aside the default and for le:ive to answer, and the Chancellor denied the motion : — 

Held, that no appeal would lie in such a case, and the appeal brought by the defen- 
dant from such a decision was accordingly dismissed on motion. Tort, appeUamt, v. 
Bard and others^ reivondenls, 1 Cotnstock's Rep^ Court of Appeals, 43. 

Motion to open Default, not Proper Matter fob an Appeal. — Where a bill was 
regularly taken as confessed in the Court of Chancery, and the Chancellor on motion 
before him, refused to open the default, on the ground that the answer which the de- 
fendant sought to put in was not a good defence to the suit on the merits : — 

Held, that the decision of the Chancellor was not the subject of appeal. Scker- 
tmerhomf appellarU, v. The Mohawk Bankf respondents, 1 Comstock's Kep., Court of 
Appeals, 126. 

Appeal Waiveo bt answering Bill.— The defendant to a bill in equity, put to i 
demorrer thereto, which was over-ruled by the Vice-Chancellor. On appeal to tkt 
Chancellor, the order was affirmed. The defendant then appealed to this Court ud 
afterwards answered the bill : 

Held, that by answering, the appeal was waived. Bradif, appellant, v. Donndlfy 
Executor, ^., respondent, 1 Comstock's Rep., Court of Appeals, 126. 

Supreme Coubt. — Appeal will not Lib fbom Decision of onb Justicb at i 
Special Tbbm. — An appeal will not lie to the court of appeals from a decision ma^ 
in the Supreme Court by one justice at a special term. 

A party complaining of any order made at a special term, has a right to have the 
matter reheard and passed upon by the Supreme Court at a general term. Oraek, ep- 
peUantj v. Freeland and others, respondents, 1 Comstock*s Rep., Court of Appeals, 298. 

ASSIGNMENT. 

AsfliaBMBNT Undbb the Non-impbisobment Act— Fbaud upon— Voluntabt As* 
si&BHBNT. — The assignment which a debtor proceeded against under the non-imprison- 
ment act, executes pursuant to the provisions of that act (Stat 131, ) 16, 17,) is for 
the benefit of the creditor who institutes the proceeding, and not of the creditors 
generally. 

And a voluntary assignment executed by such debtor, while the proceeding is pend- 
ing against him, of all his property for the benefit of all his creditors without preference, 
is a fraud upon the act and the rights of the prosecnting creditor. 

Where a judgment creditor instituted a regular and valid proceeding under the noo- 
imprisonment act, and the debtor, while the proceeding was pending, executed a vdtin- 
taiy assignment of all his property for the benefit of his creditors generally, without 
praferenee, so that no property passed into the hands of the statutory assignee under 
the statutory assignment subsequently made:— 

Held, upon a bill filed by the creditor against the debtor and the voluntary assignee, 
that the voluntary assignment should be allowed to stand, but the assignee sboold be 
decreed to hold the property assigned, as a trustee for such creditor to the extent of his 
demand. 

Held, also, that the title to the property having passed to the voluntary assignee, the 
sututory assignee had no interest which made it necessary to join him as a party to 
the bill. 5p«ir and Ripley, appellants, v. CharUs'^WaddeU and others, respondents, 1 
Comstock's Rep., Qonrt of Appeals, 404. 



THE 




orR ^^i^ jaf ^l^$^trm 




Vol. VL] NEW-YORK, OCTOBER, 1848. [Monthly Part. 

IL S. Slistrut tfonrt 

[Southern District of New- York.] 

IN ADMIRALTY. 

Before the Honorable SAMUEL R. BETTS, Dbtrict Judge. 

Thomas Crowbll and otrers, Libbllants, v. 194 Shawls an£> 

OTHER ARTICLES ▼. ThB BrITISH GoNSVL AND OTHERS, CLAIM- 
ANTS.— 18/A Jtt/y, 1848. 

JURISDICTION IN CASES OF SALVAGE WHERE ALL PARTIES 
ARE FOREIONBRS. 

It nste in the sonnd dieeretion of a Comt of Admiralty to ezereiie or decline inrisdiotion ov^r 
a ease of salvage, wherein all the parties are foreignera and the property forming the subject 
of salvage senrice, is owned by foreignera resident abroad. 

As a eeuerafprineiple, the citiiens or subjects of the same nation, have no right to invoke a 
foreign tribunal to adjudicate between them, as to mattera of tort or contract solely affect- 
ing themselves. 

Maritime courts, proceeding npon a common rule of right and compensation in salvage cases, 
the question of jurisdiction will seldom be raised or regarded before them. 

The Admiralty Courts will take cogniiance of these cases as matter of course, if either party 
it resident within the jnrisdietion of the court ; and the property being brought within their 
jurisdiction, if the salvon and claimants are citizens or subjects of other nations, the court 
will unhesitatingly dispose of the subject, if satisfied the whole right is before it ; salvage be- 
ing essentially a question of the ju9 gentium. 

Where the rights of all the parties would be best promoted by remitting it to the home tribunal of 
the salvon and claimants, this court will not retain the case, but dismiss the libel and re- 
mit the property and cause to the proper forum in Great Britain, each party paying his 
own oosts in tliis court, except as to the British cousul, who, intervening officially in pro- 
tection of the rights of absent ownera, is allowed his taxable costs. 

The libel in this case is filed on the part of the owner, master and 
creW| of the barque Reliance, and seeks to recover salvage compensation 
for saving the articles named, charging that they were found derelict 
at sea. 

The libellants are all British subjects and residents, and the Reliance 
is a British vesseli owned in Liverpool and her crew were shipped on 
this voyage under British articles. 

She left Liverpool the first of November, 1847, bound to New- York, 
and uitioMitely tmck to Liverpool, having a crew of nineteen men and 

fOL. >vi. 47 
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five boys, and laden with a cargo of iron and salt, and about 280 pas- 
sengers. 

On tiie 16th of November she fell iti with the Lady Kenneway, as 
alleged Jn the libel, ill latitude 44.54, and longkode 9.64 on soundings, 
near the coast of England, and boarded her at mid-day. The wind was 
light and the weather at the time mild. No person was found on board; 
her rudder was gone and she had five feet water in the hold, olberwiae 
she appeared staunch and sound. Another British brig was found lying 
off neaf her at the time, and a boat's crew from that vessel cams od board 
whilst the Hbellants were there, and took away a boat load of her'cargo^ 
but refused to give the name of their vessel. 

The Lady Kenneway was a British East Indiaman, owned in Lon- 
don, and on a voyage from Bomt)ay to Loudon laden with a cargo of 
shawls, silks, coffee, rice and arrow-root. 

The mate of the Reliance offered to take the Lady Kenneway into 
port, with aid of a small crew, but the noaster of the Reliance deter- 
mined it was not advisable to attempt her salvage with his own vessel 
or crew, and ordered to be taken from her to his vessel several cases 
which were found to contain 194 shawls ; there were also so taken some 
pieces of silk, portions of her sails, tackle, provisions and ship stores, 
and after being engaged in that service three or four hours, the libellants 
abandoned her, leaving the British brig near her, and continued their 
voyage to New- York, where they arrived on the Isi of Decenoiber last 

The Lady Kenneway was subsequently taken into Portsmouth, Eng- 
land, but wjio were the salvors, does not appear upon the proofs in this 
case. 

On the 22d of December, the first libel was filed in this court, against 
the chief part of the articles brought from the Lady Kenneway ; oa 
the 24th a supplemental bill was filed, specifying various other articles 
omitted in the first. 

Philip Hamilton and W. Q. Morton^ for libellants. 

Charles Edwards^ for claimants. 

The points relied on by counsel may be collected from the opioioo 

By the Court. — A point is made by the claimants upon this mode 
of proceeding, which is deemed by the defence, of great importance oo 
the merits ; as is also the omission in the original and supplemental libel 
of any averment, that tlie master of the Reliance entered in his log a 
full specification of the articles taken by him from the Lady Keuae- 
way. 

The conclusion to which the court has arrived upon another bianch 
of the defence, will render it unnecessary to consiaer those points, or 
to rehearse more of the facts set forth upon the pleadings and proob 
than are embraced in the preceding statement. 

On the 30th of December, the British consul, by leave of the comt, 
intervened in behalf of the unknown British owners, praying the court 
in order restitution for their benefit of the property ttttaehed, uter allows 
itig the libellants a reasonable salvage, if, in the judgment of the oottrt, 
'' ttiey proved a case of derelict and their consequent right to aalvanu^ 

On the 3d of January, 1848, an appearance and claim was aBtwm in 
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"^•^ behalf of Arbuthnot, Erart <fc Co., of Liverpool, for forty shawls, parcel 

of the 194 taken out of the Lady Kenneway. 
^' . On the 28lh of Maieh last, Prilh, Sands & Co., of Liverpool, by 
- ->, leave of the court, filed their claim to sixty-six of said shawls: and on 
• the 8th of June, John Bibby & Sons, of Liverpool, in like manner filed 
their claim to fifty-one of said shawls. 

No claims have been interposed by owners for the residue of the 
?i properCy under attachment in this suit. 

">! The individual claimants also set up defences against the award of 
sdvage, charging that the Itbellants embezzled portions oif the goods 
taken out of the Lady Kenneway, and committed waste, damage and 
deetruetioo to the furniture, apparel and stores of the vessel whilst they 
were on board of her. 

The claims and answers also insist that the libellants had no rightful 
authority under the circumstances to remove from the vessel the portion 
of her cargo taken away. 

The answers and claims of Frith, Sands & Co., and of John Bibby 
&> Sons, furthermore insist, this court should decline jurisdiction in the 
case, because the Lady Kenneway was an English vessel, then on a 
homeward voyage with her cargo for an English market, and the Re- 
liance at the time was an English vessel with a British crew on board, 
who had signed British articles and accordingly both vessel and libel- 
lants were bound to return to terminnte (he voyat^e at a British port. 

On the 7th of March, 1848, an action by the United States against 
the master of the Reliance for a penalty of $400, for landing in this 
port some of the said shawls without a permit, was tried in this court ; 
and on the 22d of March a like action against the carpenter of the 
vessel for a like ofience, was also tried, and by written stipulation be- 
tween the proctors of the Itbellants and claimants, the testimony given 
on those trials is to be received as part of the proofs in this cause. 

Both parties have also taken voluminous proofs on paper, to the issues 
in the cause. 

All these proofs I have examined carefully to satisfy my mind whether 
the libellants had established a case of manifest justice on their parr, 
and if the property under arrest was so circumstanced as to render it 
important to all interested in it, that this court should determine to 
what extent it was chargeable in behalf of the libellants, or even to 
insure the ultimate realization of its value to those concerned, to decree 
its sale ; for I regard it as resting in the sound discretion of the court, 
on all the facts and circumstances of the case, to exercise or decline 
jurisdiction over the property arrested. 

As a general principle tbe citizens or subjects of the same nation 
have no right to invoke a foreign tribunal to adjudicate between them, 
ae to matters of tort or contract solely affecting themselves. 

It raett in the discretion of the court appealed to, whether it will take 
cognizance of such matters .or not. (3 Mass. 24, Rea v. Hat/den ; 14 
Johns. 134, Oardner v. Thomas; I Co wen 648, Johnson v. DcUton; 
Edw. Ad. R. 239, The Courtney; 1 Dods. 37, Madona.) The two last 
caeee in admiralty proceed upon the same doctrine, although maritime 
cenrta will pr^bly exercise a discretion in support of actions between 
foreigners, upon a broader view of collateral equities than would be 
eaierlMBed by oonrte of law. (2 Gall. 191^ The Jeruaalem.) 

Am maritime conrte pfooeed upon a common rule of right and com- 
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pensation in salvage cases, the question of jurisdiction will seldom be 
raised or regarded before them. 

The courts will take cognizance of those cases as matter of course, 
if either party is resident within the jurisdiction of the court ; and, the 
property being brought within their jurisdiction, if the salvors and 
claimants are citizens or subjects of different nations, the oourt will 
unhesitatingly dispose of the subject, if satisfied the whole right is be- 
fore it — salvage being essentially a question of ihejus gentium. (I 
Rob. Ad. 234, The Two Friends; 2 Cranch, 248, The Blaireau.) 

In the Jerusalem, (2 Gall. 191,) Judge Story maintains strenuously 
the propriety of admiralty courts taking cognizance, it would seem, of ail 
actions in rem, although foreigners are solely interested, when the thing 
subject to condemnation is within the territory of the court. But h^ 
reasoning still moves within the qualification, that the court having 
the legal capacity to adjudicate in such matters, is not bound to remit 
ihem to the forum of the litigant parties. 

Within that limitation the rule may be serviceable to the navigation 
and intercourse of commercial nations, and be of convenient and whole* 
some application. 

1 find no authority of weight which imposes on the courts of our 
country the necessity of determining controversies between foreigners 
resident abroad, either in common law actions, transitory in their naiuie, 
or maritime proceedings when the remedy is in rem. 

If the doctrine was peremptory, imparting to suitors the right to svA 
aid, and imposing on courts the obligation to afford it, actions for sup- 
plies and materials on charter-parties and bills of lading, or by me- 
chanics for labor and materials, would be comprehended within the 
class, equally with suits for wages, on bottomry bonds, or for salvage 
compensation, 

I am satisfied the law is not so. In my judgment it would be 
lamentable if courts were compelled to defer the business of the ciliaens 
of the country to bestow their time on litigations between parties owing 
no allegiance to its laws and contributing in no way to its support. 

Even when it transpired that the law of .the domicil of the parties, 
must be ascertained in order to adjudge rightly on their claims, or that 
witnesses must be examined there to fix the facts in controversy, the 
court must suspend its movement and wait until these cardinal particu- 
lars could be supplied from abroad. Every tribuual experiences the iu- 
conveniency and unsatisfactoriness of so settling controversies between 
those who can have no other means of redress, and will recognize the 
value of the principle which enables them, in regard to foreigners, to 
remit their controversies to their home forums, where the law is known 
and the facts can be more surely ascertained. 

This court has in repeated instances acted upon this acceptation of 
the law, and, believing it to be the sound and safe rule, I shall adhere 
to it in all cases demanding that exercise of discretion. 

The only question remaininguhen is, whether in this case the rights 
of parties would be best promoted by retaining the case and disposing 
of the subject here, or by remitting it to the home courts of salvors and 
claimants. The answer presents many grave imputations against the 
conduct of the master and seamen on Ixuurd the wreck and after the 
property came into their possessioOi and these charges aie not wilhool 
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color of proof to support them. Their case does not accordingly come 
before the court, with the most persuasive claims to its interposition and 
favor. When salvage services are eminently meritorious and the only 
inquiry to be made is, the rate of reward, admiralty courts would be 
solicitous to give every practicable despatch to suits by the salvors and 
relieve them both from delay and expense in obtaining their compensa- 
tion. It would rarely occur that any court would withhold its aid from 
such suitors. 

It is quite different when the foreign owner of the property charges 
his fellow subject with embezzlement and spoliation, and other wanton 
misconduct in respect to it, and prays the privilege to contest his claim 
to compensation before the authorities of their common country. 

Independent of that aspect of this case, it is attended by other par- 
ticulars most proper to be inquired into, and adjudicated by an English 
court, and which could hardly be fitly appreciated, or justly disposed of 
by a foreign one. 

(L) The application and effect of the act of Parliament in relation to 
salvage services. 

The claimants supposed this transaction within the provisions of the 
act of 1 and 2 Greo. 17. ch. 75, and that the master of The Reliance had 
acted in direct violation of § 13 of that statute. 

It had escaped the notice of the advocates, that the act of 9 and 10 
Vict., ch. 99, § 2, repeals the former statute. 

The latter act is criticized, because of its unskilful and somewhat 
confused enactments, (Law Magazine, February, 1847, art. 2) ; still, §30 
would seem, substantially to embody the provisions of § 13 of the act of 
1 and 2 Geo. IV. At all events, it more appropriately belongs to the 
English judiciary to settle its meaning, and determine whether the mas- 
ter of the Reliance has acted in violation of the directions of the sta- 
tute ; bs also what were his obligations under the circumstances, to- 
wards the wrecked vessel or her cargo. 

If that statute applies to this transaction, tlien there is a further and 
urgent reason, f < u vd: : .s.l»^ tt^e whole matter to the English courts, be- 
cause the master would by it be subject to a penalty of £100, and dou- 
ble the value of the goods taken by him, by lailing on the return of his 
vessel, to bring before the Commissioner of Salvage, or the High Court 
of Admiralty, the property removed from the Lady Kenneway. 

(2d.) The Lady Kenneway was shortly after the libellants left her, 
saved and taken into England. Most intimately, if not necessarily con- 
nected with the salvage of the vessel, and. the appropriate reward for it, 
must be the salvage of the cargo, whether made by one or different sets 
of salvors. (2 W. Rob. R. 315, The Emma.) 

(3.) The termination of the voyage of the Reliance was in England, 
where it is to be presumed she would arrive within a short period after 
leaving this port, and it is most fitting that the question of the obliga- 
tions and privileges of her master and crew in respect to a British ves* 
8el, a wreck or in distress on the English coast, should be determined in 
the courts of that nation. 

(4.) The shawls taken from the wreck were of great price, composing 
the chief value of all the property removed to the Reliance. It was 
found on the trials, before referred to, that these articles were essen- 
tially adapted to the English and European market, and were com- 
paratively uosalenble in the American market. 
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They were transhipped from a vessel bound to London, and near her 
destination, and it is a question of deep import, which cannot be evaded 
in the decision of the cause, whether the conduct of the master of the 
Reliance was justifiable in transporting such a cargo, situated as be 
found this, to a distance so remote from its proper and available market ; 
and even if justifiable, whether he can found upon it a claim to remu- 
neration as for meritorious services. 

Not only is this question itself more suitably addressed to the consi- 
deration of an English, than an American court, but an ingredient for 
its just disposition not in the case before me, must necessarily be 
brought to the attention of the tribunals there — the actual condition of 
the Lady Kenneway at the time, and the facility or delay to the Reli- 
ance in saving her, in the estimation of her salvors, or oi persons who 
visited her when deserted. 

Other particulars in the case, of no unimportant influence might also 
be referred to, but enough have been stated, to satisfy my judgment, 
that the exercise of a sound discretion requires me to dismiss this pro- 
secution, and remit the property and cause to the proper forum io Great 
Britain. 

A decree will accordingly be entered discharging the properly from 
arrest, each party paying his own costs in this court ; except that in 
respect to the English Consul, who intervened officially in protection of 
the rights of absent and unknown owners, his taxable costs are to be 
paid before the order for delivering up the property is executed. 

It will be manifest on the face of the order that the payment of these 
costs is compulsory and by authority of the court having possession of 
the property and as a condition to its surrender, and it will doubtless be 
a document received in evidence by the British tribunals and regarded 
by them in the final award of compensation and costs between the libel- 
lants and the owners of the property. 

I regret that my engagements in the circuit court and in the dispo- 
sition of business having the precedence of this cause, have delayed 
this decision much beyond the period usual in this country after a hear- 
ing is completed. But as this property is not in its nature perishable, it 
is presumable that no other consequence has followed the delay of six 
weeks, than an inconveniency to all parties, ttie one in having the re- 
ward they may be entitled to deferred, and the other in losing for the 
lime the use and avails of the property itself. 

As the libellants may not choose to reclaim the property attached in 
their behalf, the decree will make provision enabling the claimants who 
have intervened in their own right, and the British consul in behalf of 
unknown owners, to take the goods out of court and ship them to their 
port of destination. 



Daniel SmitH|Libbllant,v. The Pilot-Boat Blossom. Mitch- 
ell AND others, Claimants. 



collision; 



A look-«Bt, indtpendeDt of lh« mrnn at the hehn, m i 
A liffat bnag under the bowsprit of the pilot-boat on a craiM for Tewela, held not to be a pro- 
per precaution in the plaee of a look-out. 
A Tonel aailing free 'm leapoaabie f6r keeping clear of on« dose hauled. 
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It is not required that ayewel oloee hauled sboald ehow a light wheo the night was such as that 

a competent look'out on board a veael sailing ftee could have discerned her in time to bav« 

steered clear. 
Held, that the mate efa sebooner might propeily station seamen forward on the look-out, and 

himself take the helm and regulate the TesMl's movements under omorgenoies, according 

to their hails to him, instead of revernng snch order of things. 

The circumstances of the case suflScienlly appear ia the judgment of 
the court. 

W. Q. Mortouy for libellant. 
F, B, Cuttings for claimants. 

Bbtts, District Judge. — A collision occurred on the 19th of Decem- 
ber, 1845, at sea, a few miles off Sandy Hook, between the schooner Har- 
riet Smith, owned by the libellant, and the pilot-boat Blossom, owned 
by the claimants. 

The schooner was struck about a foot forward her stern, on the star- 
board quarter. Three stancheons were broken, part of the taffrail split, 
the bulwark torn about eight feet, and the whole stern rucked or 
knocked off by the blow. 

The repairs cost $31,70, but the ship carpenter testified that in 
his judgment the injury the schooner incurred in consequence of 
the collision, was from $260 to $300, and that she could not be so 
repaired aa to appear as well as before the blow, without taking up her 
deck and taking out the knees, &c., iS^c. 

The pilot-boat was outward bound, on a cruise with a complement 
of six persons on hoard, all of whom, except one, (an apprentice at the 
helm,) were below at the time of the collision. 

The night was dark, so dark, it is urged for the claitnants, that it was 
impracticable to discern the schooner far enough off to allow the use 
of means to avoid her. 

The pilot-boat carried a lantern under her bow. She had no look- 
out on deck, other than the man at the helm. 

The schooner had two men stationed forward to look-out, one on the 
lee and the other on the weather bow. They and the mate, who was at 
the helm, saw the light of the pilot-boat a mile or more off, and those two 
men both saw the l^at itself several times its length from the schooner, 
and hail^ her three times before she struck ; the schooner showed no 
light. Had one been exhibited by her, it is urged that she would have 
been easily discernible, and that her failing to carry one was a fault 
on her part which led to the accident. 

The mate of the schooner took the helm and ordered the men keep- 
ing the look-out to give him directions how to steer in respect to ob- 
jects ahead. 

It is contended that this was want of due precaution, that the officer 
of the deck ought to have placed a sailor at the helm, keeping a view 
and giving orders himself. 

I do not consider there is weight in this suggestion, because if the 
mala had stood on the quarter-deck, or midshipsi he would have 
given the order from the report of the look-out ; and indeed I appre- 
hend the uniform usage is for the look-out to cry the directions to be 
given the helm, and that call is obeyed by the helmsman instantly, 
unless co«ntermimded by an officer. 



376 THE NEW YORK LEGAL OBSERVER. 

U. S. District Coart.— Smith ▼. Filot-boat BIoMom. 

The testimony as to the degree of darkness of the night is in conflict 
between the witnesses on board the pilot-boat and those on the schooner. 

The preponderance in number is with the latter, and their opportu- 
nity for observation was also superior to that of the others, and their 
statement that the night was not so dark but that a vessel might be seen 
far enough off to avoid her, is corroborated strongly by the occurrences 
following the collision. 

Immediately on striking the pilot-boat glanced off and running past 
the schooner was brought about to ascertain her damages, &c. The 
men below ran on deck and one of them testifies that after he got on 
deck the vessels were separated and he supposes twenty yards on^ and 
that he saw the schooner under way going ahead. 

It would not be expected that in the confusion of such a moment the 
witness could measure distances with the eye with much accuracy and 
the circumstances go to prove that the vessels must have been more than 
twenty yards and probably five times that distance apart when so seen 
by him. 

When they^-struck both were under full way with an united speed of 
ten or twelve knots and the head-way of either does not oppear lo have 
been slacked. The schooner's stern was canted off to windward and 
her bow thrown round more to the lee, which nearly filled her sails, 
and the position might as probably increase ns retard her speed. The 
supposed velocity of the two being about 1760 yards (one mile,) in in 
minutes, they would separate 20 yards in four seconds, and if only haK 
a minute is allowed for the witness to be wakened by the shock and 
get on deck and moke his observation, the vessels would at that rate be 
140 or 160 yards apart. 

Immediately after another pilot-boat hailed the schooner and asked 
if she wanted a pilot, accordingly she must have been seen from the 
pilot-boat, and it was judged by the sound of the hail, she was 100 
yards off. 

The clear weight of evidence is, that it was not so dark but that 
persons on board the Blossom could have seen the schooner a sufficient 
distance off to avoid her. 

It is further urged by the claimants that the schooner was to wind- 
ward with the wind free and her larboard tacks on board, and it was 
her duty to give way for the Blossom running with her starboard tacks 
on board, in an opposite direction, and that her fault in this respect oc- 
casioned the accident. 

This slate of the schooner is deduced from the course of the wind 
and of her steering given by the witnesses, and it is proved by nautical 
men that these causes would place the schooner on a free wind. The 
observations of the points of the wind or the vessel's course do not ap- 
pear to have been taken with a compass; they were supposed, and were 
doubtless correct in a general sense, yet the fact is explicitly testified 
by three witnesses on the deck of the schooner that she was close hauled 
lying up close to the wind ; and the helmsman of the Blossom says his 
boat was running out free with the sheet off. These facts must out- 
weigh all hypotheses drawn from charts or supposed opposite courses 
running on the same line and the court is bound to regard, in this point 
of view, the Blossom as the vessel whose duty it was to give way, 
leaving the course to the other. 
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I do not, however, lay stress on this view of the case, nor other par- 
ticulars, as that the schooner being laden and inward bound, was enti- 
tled to keep her way under like circumstances against an outward bound 
one in ballast: or that trading craft have that privilege specially in re- 
spect to pilot-boats, whose business it is to run close upon other vessels, 
to speak and board them if necessary and are not to be regarded as run- 
ning on any fixed course or having the privilege of vessels making 
regular voyages. 

But in consistency with all the decisions rendered in this court and 
England, I hold the pilot-boat was clearly in fault, in not having on 
deck a competent look-out, (3 Kent, 230 ; Story Bail, S. 61 1 ; 3 Hagg, 
R. 380, The Chester.) 

The duty cannot be safely entrusted to the helmsman alone ; his 
attention must be more particularly occupied with his own vessel, and 
her safe management, than with objects outside of her ; and, if he can, 
occasionally take a view off her, yet that is not his chief or more im- 
portant employment. 

In the case of the Emily and Depeyster in this court, this point was 
fully considered, and also in that of the Virginia, and the vessel which 
had not a look-out properly stationed, independent of the helmsman, 
was pronounced in lault, and liable for injuries sustained by collision 
with her, when the other vessels were managed with ordinary care 
and skill. The same rule must be applied to this case. 

I do not regard the accident one inevitable to both parties, but must 
hold on the proofs that it resulted from the want of due precaution on 
the part of the Blossom. 

Upon the proofs I am not at liberty to limit the damages to the mere 
cost of repairing the schooner, but I do not feel constrained to follow 
ont the supposition of the ship carpenter as to the probable injury. 

The libellant is entitled to his actual injury, that is, his vessel should 
be made to him staunch and serviceable to a like degree as she was be- 
fore the collision. 

The repairs have not placed her in that condition, nor is the estimate 
given of what it would cost to take up the deck and replace knees, dsc, 
&c., and in the absence of an estimate, I shall consider that a like ex- 
penditure with that already made would accomplish such needfnl 
repair. 

I accordingly decree that the libellant recover $62 60, with his costs 
to be taxed, but as the valuation may be regarded by the parties greatly 
below or beyond the actual value of the work required, I shall give 
leave to either party to take a reference on the point as to what it would 
cost to place the schooner in as serviceable a state as she was before the 
collision. 

If both parties do not agree to the reference, then it is to be taken at 
the expense of the one asking it. 
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ISm 9ork Sinpnmt Cotirt. 
[Jefersan County, OeMral Term, July, 1848.] 

Before tbe Honorable DANIEL PRATT, PHILO GRIDLEY aad WILLIAM F. 
ALLEN, Aenetant Jnatices of the Supreme Court 

Pardee v. Yananken et al 
Vananren, Special Guardian, v. Pardee. 

A junior incumbrancer by mortgage ban a right to redeem from a senior mortgagee and have 

an aasignment of the security to protect and enforce his own rights. 
Where land is purchased with an agreement that the vendee shall pay off and satisfy a prior 

mortgage, existing before the title passed to the vendor, the land becomes the primary fiind 

for the payment of sach mortgage ; and the vendor is entitled to an assignment of soeh 

mortgage from the bolder, for the purpose of enforcing his claims against the land and tbe 

personal liability of the vendee in the tame suit. 
Where a sufficient tender is made before bill filed to foreclose, and an assignment demanded, 

which is refused ; and a cross-bill becomes necessary, the coets of tbe whole litigation wiff 

b% daereed against tbe plaintiff in the original suit personally. 

Charles Pardee was the owner of the senior mortgage (upon 
pretnises in Cayuga county) given by Sirah Mowrey and John W. 
Greenfield for purd ase money. John W. Greenfield sold to Sirah 
Mowrey his interest in the premises, April 1, 1842, subject to the pif- 
ment of the mortgage to Fuller. Sirah Mowrey sold the premises, 
April 9, 1842, to Edward Mowrey and Albert G. Mowrey, also subject 
to the payment of the mortgage to Fuller. Albert G. Mowrey died, and 
bis interest was sold under an order in Chancery by Yananken, special 
guardian to Edward Mowrey, who gave back a mortgage upon the whole 
premises, and also his bond and agreement to pay up the Fuller mort- 
gage. The mortgage for the infant was taken to Yananken, as special 
guardian, by order of the Court of Chancery. On the 3d October, 1846, 
Yananken tendered to Pardee, the assignee, the full amount due on bis 
mortgage, and demanded an assignment of the same to himself. Pardee 
refused to take the money and assign, but offered to receive the money 
and discharge the mortgage. He subsequently filed this bill to foreclose 
and Yananken answered and filed his cross bill to redeem and for an 
assignment. The cause was argued at the Oswego General Term in 
May last. 

W. H. Jewel and G. F. Comstoek, for Pardee. 

Stephen A. Goodwin for Yananken and Infant. 

By the Court — Griolet, J. — The pressure of our various diiiies 
compels us for want of time to state in a very brief and informal manner 
the conclusions at which we have arrived in this case. 

We think that the special guardian, being the mortgagee for the 
benefit of the infant in a mortgage junior to that held by the complain- 
ant in the first suit, was the proper party to file a bill to compel a re- 
demption and assignment of this senior mortgage ; not as special guar* 
dian merely, but as the mortgagee representing the interest of the infant 
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with respect to lh« morfgHge. A bill for the foreclosure and sale of the 
premises would be properly filed in liis imme, and so, we think, would a 
bill to redeem. It is true that by the general rules of the Court of 
Chancery, the mortgage, executed on a sale of the infant's interest in 
the lands in question, should have been made to the clerk : but it is 
equally true that by the statute (2 R. S. p. 196, § 185,) the mode of in- 
vestment of the proceeds of the sale was in the discretion of the Court of 
Chancery, and that court has the power to depart from or dispense with 
those rules, as it did in this instance, (1 Paige 391, 9 ib. 351.) The 
defendant, Pardee, has no concern with the question whether the infant 
has funds with which to make the redemption in question, whether they 
are advanced by the mortgagee himself, or whether in that case he will 
be reimbursed by the Court of Chancery. It is enough for him that the 
junior mortgagee tenders the money due on the mortgage held by him, 
and demands its redemption for the more perfect protection of the rights 
of the infant under the junior mortgage. 

2d. We are also of opinion that Pardee was bound in equity to grant 
the redemption and assign the mortgage. 

It is argued and authorities are cited to show that by pa3rment and 
satisfaction of the mortgage the junior incumbrancer would as surely be 
subrogated to all the rights of the principal creditor ; and that an as- 
signment is therefore unnecessary and will not be ordered. 

We believe, however, and shall endeavor to show hereafter, that the 
infant, whose interest the junior mortgage represents, has rights which 
could not be protected without an assignment of the mortgage. 

We think the right to an assignment of the mortgage may be placed 
on several grounds. (I.) It springs directly from the ffenerai right of 
redemption which is a correspondent right to that of foreclosure. (2 
Stary^s Equity, i 1024.) Every person who has any right to, interest 
in, or lien upon, the lands embraced in a mortgage which is liable to be 
foreclosed, is entitled to a redemption. The owner of the fee of this 
equity of redemption, redeems the land itself; and the decree in such 
cases directs the mortgagee to convey all his right and title to the premi- 
ses to the redeeming party, and to deliver over all deeds, writings, &c., 
relating to the same. The owner of a junior incumbrance redeems not 
the premises, strictly speaking, but the senior incumbrance; and then 
he is entitled, not to a conveyance of the premises, but, an assignment 
of the security. The difference in the nature of the relief granted in 
the two cases depends on the nature of the interest in the premises pos- 
sessed by the redeeming party, which confers upon him bis right to 
redeem. 

It is said in 2 Story's Eq. ^ 1023, that all persons who have acquired 
any interest in the land mortgaged have a clear right to discharge the 
property from all incumbrances in order to make their own claims bene- 
ficial or available. Hence he says *' a tenant for life, &c., &c., and indeed 
any other person having an incumbrance, or having a legal and equita- 
ble title or lien thereon, may insist upon a redemption of the mortgage 
in order to the due enforcement of their claims and interests respectively 
in the land. And whenever any person does so redeem, he or she b^ 
comes substituted to the rights and interests of the original mortgage 
io the land exacti y as in the civil law.*' The civil law required an assign- 
ment or cession of the debt or security on payment by the party, to be 
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made to him, even though that securit v were a bond only. (1 Story, i 474 ; 
Evans* Pothier, N. 275, 280, 281, 428, 429, 430 ; Story's Eq. i 500.) 

And the manner in which one party became substituted to the rights of 
another with respect to a certain security by the niles of the civil law was 
by decreeing an assignmentor ^^cession^^^ as it was termed, of the security 
redeemed. (See Story's Equity, §494,499* 600, 535,636; Evans' Po- 
thier, n. 275, 280, 281, 428, 429, 430.) 

(IL) The senior mortgage should be assigned for other and special 
reasons applicable to the circumstances of this particular case, and to the 
particular relation which the parties to the suit occupy toward each other. 

The conveyances by which the fee of the land embraced in the mort- 
gage has been successively transmitted to the present holder, hariog 
all expressed on their face the condition that they were made subject to 
the Puller mortgage, it follows that those lands were the primary fund 
for the satisfaction of that incumbrance. {Jumely. Jumel, 7 Paige, 591.) 

Again, not only was the same condition contained in the convey- 
ance of the special guardian of the infant's interest in a moiety of the 
farm to Edward Mowrey, but the latter executed to the special guar- 
dian an agreement under seal, covenanting to pay oflf the Fuller mort- 
gage, and to save harmless all persons interested in the premises. Now 
upon this statement, it is clear that as between Vananken, the inortga- 
gee, who represents the infant, and Edward Mowrey, the moiety of 
the premises which originally belonged to Bdward Mowrey, should 
iu equity be applied to the payment of the Fuller mortgage, and ibit 
the personal liability of Edward Mowrey was a fund primary even to 
Edward's moiety of the land. 

The junior mortgagee, respecting the infant's rights, may therefore 
be regarded in the light of a surety, as to the lands originally owned by 
the infant, and which are embraced in that mortgage ; while the undi- 
vided moiety of Edward, and more especially the personal liability of 
Edward constitutes the fund for the payment of the Fuller mortgage. 
Such was the equitable relation existing between these parties, and all 
the rights growing out of this relation between principal, surety, and cre- 
ditor, would be capable of being enforced at the suit of Vananken, were 
he, as the representative of the interests of the infant, the assignee, and 
holding the senior mortgage, he would be entitled to foreclose such 
mortgage against Edward Mowrey, and to have a final decree against 
him for any deficiency. (2 R. S. p. 191, §152, 153, 154, Curtis v. 
TV'^r, 9 Paige, 436 ; Halsey v. Read^ lb. 453.) So, too, he would be 
entitled to a decree that Edward Mowrey perform his covenant and 
save the infant harmless, by paying off the senior mortgage ; and in 
any decree of sale it would be ordered that Edward Mowrey's originnl 
moiety be first sold. [Story* s Equity, h 849 and 730, 6 Johns. C. R. 
398,406; 10 Paige, 595 j 6 Johns. C.R. 398,406; 10 Paige, 595.) 

We are now prepared to inquire what rights exist on the part of the 
surety against the creditor which the Court of Chancery will enforce. 
Mr. .Justice Story says in his Equity Jurisprudence, {Vol. 1. i 499,) 
'^ Courts of Equity have gone farther in their favor, and held them en- 
titled upon payment of the debt due by their principal to the creditor, to 
have the full benefit of all the collateral securities both of a legal and 
equitable nature, which the creditor has received as an additional pledge 
fox hi?, debt. Thus for example, if at the time when the bond of the 
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principal and surety are given, a mortgage also is made by the princi- 
pal to the creditor as an additional security for the debt, then if the 
surety pay the debt, he will be entitled to have an assignment of the 
mortgage, and to stand in the place of the mortgagee." See also the 
strong language by the Lord Chancellor, in 3 Mylne ^ Keeuy 190, 192, 
citing and approving of the principle as stated by Sir Samuel Romilly, 
in Craythorn v. Swinburn, (14 Yesey, 169,) so too in Halsey v. Reed^ 
9 Paigo, 463,) it was held, that where the owner of land covered by a 
mortgage sells a part of the land to a purchaser who assumes the pay- 
ment ofthe whole mifrtgage, and the owner of the residue is obliged to 
pay off the incumbrance, "the latter is entitled to an assignment of it, 
to enable him to obtain satisfaction out of the land of the person who has 
assumed such payment." If this be law, then is Pardee bound to as- 
sign the senior mortgage to the junior mortgagee, in possession, to ena- 
ble him to obtain satisfaction out of the moiety of Edward Mowrey, and 
to enforce against the latter his personal covenant of indeinnity. In ad- 
dition to these authorities, in Chancers v. Millard^ (IJohns. Ch. R. 
409, 414,) the late Chancellor Kent, upon a full consideration of the 
English authorities, held that if a bond creditor should exact the whole 
of his demand against one of the sureties, that surety was entitled to be 
substituted in his place and to a cession of his rights and securities, (as 
if he were a purchaser,) against the principal debtor, or his co-sureties, al- 
though in the particular case under his consideration, the surety was not 
so situated as to claim such right. In Kinff v. Baldwin, (2 Johns. Chan. 
660,) the principle was laid down as clear law, that a surely was entitled 
either to call on the creditor by the aid of the Court of Cnancery to as- 
sign his demand against the principal debtor, or to pay the debt himself 
when due, and on such payment to be substituted in the place of the 
creditor. 

In Hayes v. Ward, (4 Johns. Chan. 123,) it is laid down that a surely 
who pays the debt, is entitled to be put in the place of the creditor, and 
to all the means and to any remedy which the creditor possesses, to en- 
force payment from the principal debtor. In Burnett v. Dinniston, 
(6 Johns. Chan. 36,) it was decided that a subsequent judgment or mort- 
gage creditor, was entitled to redeem of a senior mortgagee, by paying up 
the amount due on his mortgage, and that he had no right to insist ou 
the payment of a subsequent security on the English docirnie o( tacking. 

And this case shows what is meant by redeeming a mortgage. At 
page 37, after top, it appears that a tender was made to the holder of the 
^senior mortgage, and an assignment of the mortgage demanded, which 
was refuiied. 

And on page 40, the Chancellor says, " there can be no doubt that the 
plaintiffs who made the tender, were entitled to redeem, and that the 
condition imposed was unjust." 

And again, on page 41, he says, " The obstacles to a redemption set up 
by the mortgagee, were unlawful and groundless, and rendered the sub- 
.sequent sale irregular and void." , 

In 7 Johns. Chan., 213, the Chancellor refused to direct a cer- 
tain judgment to bo assigned to the plaintiffs by way of substitution on 
the payment of it for certain peculiar reasons existing in the case, con- 
ceding by a strong implication, that but for such peculiar causes, the de- 
cree would be made. (See also I Yesey 339, 1 Atkins' 136, Ex parte 
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Crisp, 2 Vern. 608 ; I Ohnn. R, 64 ; 11 Vesey, 22.) It may be remarked 
here, thnt the doctrine laid dowti iu sections 499 a. 6, ^c, of Story's 
Equity, whether it be the law of this State to the extent there ex- 
pressed or not, forms no objection to a decree in this case. 

That doctritie denies the right of a surety in a personal obligation 
under seal, as a bond, being a joint obligor, to pay up the debt and be 
subrogated to the rights of the creditor against their principal debtor, 
whether he take an assignment of the security or not, and whether such 
an assignment is made to himself, or a third person. 

Judge Story obviously favors this doctrine, notwithstanding he con- 
cedes that the civil law is otherwis«> ; that the laws in England are 
conflicting on this point; and that the current of authority in the 
Slate of New-York is against it. I repeat, however, that the case at 
bar steers clear of the principle in question. It is not the case of 
a simple bond, but of a bond and mortgage ; and Judge Story him- 
self holds that where there is a mortgage, the rule does not apply. 
(§ 499 ; Paige, 556.) Again, neither the infant, nor the junior mort- 
gagee, was a co-obligor in the bond. Neither owed the debt, nor 
was hound to pay it |)ersonally. (9 Paige, 90.) 

(111.) There is another condition whicYi shows that in a case like 
this, a Court of Equity will order an assignment of the mortgage in- 
stead of a satisfaction of it. It is the manifest object of the rules 
of the Court of Chancery respecting the right of redemption, aorf 
subrogating sureties to the rights of the creditor against the prioei* 
pal debtor, to afford full relief and protection to the parties askiog 
it, so far as it maybe done consistently with the security of the cre- 
ditor. Now in some cases, a satisfaction of the security would afford 
ample relief; and there the Court would not order an assignment; 
for example, where a bill is filed by the owner to redeem premises 
from a mortgage, which is the only outstanding lien upon them. 

In that case, it is obvious that a simple satisfaction of the incum- 
brance affords the complainant all the relief that he needs. But in most 
cases, when a junior mortgagee seeks a redemption of an older security, no 
thing short of an assignment will afford adequate relief and full protection 
to the pat ty. When there are intermediate liens between the senior mort- 
gage and the junior une. an assignment which keeps alive the security is 
far more available to the redeeming party, than a satisfaction which extin- 
guishes it at law, and liaves the party to a difficult, complicated, and un- 
certain remedy in equity. Again, a satisfaction of the senior mortgage ne- 
cessarily leaves the redi^eming owner of the junior mortgage, exposed tor 
the entire loss u( the security, by the fraud of the owner of the equity of 
redemption. 

In this very case, suppose that the owner had paid and satisfied 
the Puller mortgage, and on the next morning, Edward Mowrey had 
sold and conveyed the premises to a bona fide holder, where would 
be the equitable right of subrogation? 

But in this particular case, the junior mortgagee in the suit of fore- 
closure, could not lawfully settle his conflicting and subordinate right 
with and against E. Mowrey, (9 Paige, 638.) Nor could he compel 
Pardee to enforce his cl.iims against Edward Mowrey upon a foreclo- 
sure of the mortgage. ( lU Paige, 597.) 

The chancellor in this case remarks, that there was no good reason 
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why Ihe party (who was in a relative position to the holder of the se- 
nior mortgage, similar to that of Yanaiiken,) did not pay his bond and 
take an assignment of the bond and mortgage, and proceed against the 
land and subsequent grantee thereof for his indemnity, (10 Paige, 697.) 
So in this case the proper way was for the junior mortgagee to have 
paid Pardee's mortgage and taken an assignment of it, and sought his 
equitable relief against Edward Mowrey, either to compel a sale of his 
moiety of the land in the first instance, or aeainst him personally for 
any deficiency ; or to compel him to keep and perform his covenant to 
pay off the mortgage. 

It is no answer to thisargimient, that it is said that Edward Mowrey 
has absconded and is insolvent. He may by descent, devise, bequest or 
fortunate speculation, become able to respond to the full amount of his 
obligation at any moment. And his present pecuniary condition affords 
no reason why the defendant Pardee, should refuse to put the adverse 
parly in a sitnation to enforce all the rights against Edward Mowrey, 
which the law gives him. 

On the whole we are of opinion that Pardee should have received 
the money tendered to him, and assigned the security as he was 
requested to do. Having refused to comply with iheso oq«iitab!e 
offers, without the shadow of excuse, there must be a decree de- 
claring the tender sufficient, and thai Tananken is entitled to redeem 
and have an assignment of the Fuller bond and mortgage. 

The decretal order will provide for a reference to compute, &c., 
and that if this redemption be made in ten days after the coming in 
of the report, then the original bill be dismissed with costs, and Par- 
dee pay the costs of the cross-bill, but if the money be not paid, &c., 
then the usual decree of foreclosure and sale and the cross-bill be 
dismissed with costs. 

Note. — See also Rosevelt v. Niagara Bankf Hopkins' Ch. R. 579, 
S. C. in Error, 9 Cowen, 409. 



Circmt 0optrior (Sontrt of £aio anb CljanctrQ. 

[ Williamsburghy Virginia.] 
IN EQUITY. 

Uenrt Ashburn, Administrator, v. The President, Direc- 
tors & Co., of The Farmers' Bank op Virginia. 

principal and surety — discharge op surety by acts of 

principal. 

S. nade two pcamMory notec, payable to the order of L. B. and H. A., both of which were 
diaconuted by the defeodanta for the accomniodation of S. They were protested at maturity. 
A. diedt and his administrator paid the amount of one of them to the defendants, and the 
defendants brought en action against ^. and B. to recover the amount of the other. Judg* 
neat wm obtained against 8. and B. and in January, 1838, nJLfa. upon it was levied on pro- 
psrty of B. tor the forthcoming of which on the day of sale, he executed a bond with surety 
in pursuunee of Uie act of assembly. The bond having been forfeited by u on -delivery of 
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the property, an execution was awarded by the court in June, 1838, against B. and his mmttdj 
on the bond, upon which award a^. fa. was issued and placed in the hands of an offieec 
Th'mfi.fa. was countermanded by the defendants, and was returned accordingly without 
satisfaction. No further proceedings were had uutil March, 1841, when a ea, so. wan inniind 
and S. and B. were discharged as insolvents, surrendering no property. Judgment wnn tiMn 
obtained for the amount of the unpaid note against the plaintiff as administrator of A. apon 
which Aji.fa. was returned, " no effects." The defendants then brought an action agnioat 
the plaintiff for a devastavit. On a bill filed by A. — 
Held, that the course pursued by the defendants, discharged the plaintiff's intestate as tmrmtj. 
The cases of McKenney's ex'ors v. Waller, 1 Leigh, 434, and Alcock v. Hill, 4 Leight re- 
viewed and considered of doubtful authority. 

In August, 1836, Shields niftde two promissory notes, payable to the or- 
der of Jolir) L. Berry and Henry Ashbiirn, both of which were dis- 
connled by the defendants for the accommodation of Shields, and pro- 
tested at maluiity for non-payment. Ashbnrn having died, the plaintifl^ 
as his administrator, soon after the maturity of the notes, paid the amount 
of one of them to the defendants, and the defendants brought an action 
against Shields and Berry, to recover the amount of the other. Judg- 
ment was obtained against Shields and Berry, and in January, 1838, a 
Ji. fa, upon it was levied on proj^rty of Berry, for the forthcoming of 
which, on the day of sale, he executed a bond with surety, in pursuance 
of the act of assembly. The bond having been forfeited by non-de\ivery 
of the properly, execution was awarded by the court in June, 1838, 
against Berry and his surety in the bond, upon which award a^i* fa* 
was issued and placed in the hands of the officer. But this^.ya. was 
countermanded by the defendants, and was returned accordingly with- 
out satisfaction. No further proceedings were had until March, 1841. 
when a ca. sa. was issued, and Shields and Berry were discharged as 
insolvents, surrendering no property. Judgment was then obtained for 
the amount of the unpaid note against the plaintiff as administrator of 
Ashburn, upon which a Ji, fa. was returned, " no effects." The de- 
fendants then brought an action against the plaintiff for a devastavit, and 
the plaintiff filed his bill in this case, insisting that Ashburn was dis- 
charged from the debt, and praying an injunction to the proceedings at 
law and general relief. Shields, Berry and the surety in the forthcom- 
ing bond, were all alleged and proved to be utterly insolvent. 
The case was argued by, 

George W. Southall, for plaintiff. 

Robert McCandlish and P. P. Mayo^ for defendants. 

ScARBURGB, J., delivered the opinion of the court. — In McKennejf^s 
ex*ors V. WaUerj 1 Leigh, 434, the court of appeals held, that a mere indul- 
gence given by a creditor to a principal debtor, the creditor not binding 
himself to suspend his proceedings against the principal for any time, 
though such indulgence be given at the very time the sheriff is about 
to levy the execution on the principal's property, and though in conse- 
quence of that indulgence the principal is enabled to remove his pro- 
perly out of the reach of future process, does not, even in equity, dis- 
charge the surety. In that case, the creditors, when the sheriff was 
actually at the house of the principal and about to levy the executions 
on his property, which was amply sufficient to satisfy the whole debt, 
at his instance, without the consent or knowledge of the surety, gave 
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written instructions to the sheriff, ''not to levy the executions till they 
should see him." The levy was accordingly suspended, and the sheriff 
made return on the executions — Not executed by order of the 'plain- 
tifs. After new executions were issued, the principal removed bis pro- 
perty out of the reach of the process, and the new writs were levied 
upon the property of the surety. 

The principle decided in McKenny v. Weller, was followed in 
Alcock V. Hillj 4 Leigh, 622. In (hat case the creditor, after he had 
delivered the execution to the sheriff, without tne consent or knowledge 
of the plaintiff, gave written directions to the sheriff to suspend pro- 
ceedings thereon, till he should give further instructions. The debt, 
at that time, might have been levied of the property of the principals 
who were then solvent. But the creditor forbore any further proceed- 
ings for many years, and in the mean time the principals and all the 
sureties but one became insolvent. And it was held that the surety 
was not entitled to relief in equity. 

But the authority of these cases has been questioned in Chichester 
V. MasoHj 7 Leigh, 244, and in Ashby*s adm^x v. SmiiKs adm^Xy 7 
Leigh, 164: 

In Chichester v. Mason, Cabell, J., in commenting upon the case of 
McKenny v. Waller, suid, '' Besides, I am very confident that the princi- 
ple, on wliich I rest iliis case, was not brought to the view of the court 
in that." And again, " If this inference be correct, that case will be stript 
of much of its force as authority eveu in cases where the circumstances 
may be precisely the same." And in Ashby's adm^x v. Smithes 
adwlx, Brockenbrough, J., in delivering his opinion, said; ''I incline 
to the opinion, that those cases \McKenny v. Waller, and Alcock v. 
Hill,] are rendered of doubtful authority by the opinions of our brethren, 
Brooke and Cabell, in Chichester v. Mason ; to which we may add the 
opinion of the president who had decided that case in the court below. 

The case of Chichester v. Mason^ was as follows: — One Blackiock 
having obtained judgment and award of execution on a forfeited forth- 
coming bond, against M'Carty, the principal, and Mason, the surety, 
transferred the judgment to Chichester, who sued out a fieri facias 
thereupon, and put the same into the sheriff's hands. M'Carty, the 

Principal debtor, was much indebted, yet he had at the time, unincum- 
ered property amply sufficient to satisfy this execution, and the debt 
might have been maae out of his property, if the sheriff had been per- 
mitted to proceed on the execution. But while the execution was in 
the sheriff's hands, Chichester, without the consent or knowledge of 
Mason, the surety, entered into an arrangement with M^Carty, the princi- 
pal, to give him indulgence, but without specifying for what time, and to 
direct the sheriff not to levy the execution, in consideration of an arrange- 
ment by M'Carty to pay himtenper centumper annxim for the indulgence. 
When this arrangement was made by Cliichester, he had no confidence 
in Mccarty's stability. Chichester directed the sheriff not to levy the 
execution then in his hands ; and no step was taken to coerce payment, 
until after McCarty's death, which occurred some too or three months 
after the return day of the execution. M'Carty, in his life-time, paid 
no part of the ten per cent, and his estate proved insolvent. And it 
was held, by a divided court, that the surety was discharged in equity 
by the creditor's dealings with the principal debtor. 
VOL. VI. 49 
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Cabell, J., in distinguishing Chichester v. M<ison from McKenny ▼. 
Waller^ says : " It is said, however, that the case of McKenny^s ex^ra 
V. Waller is an authority against the proposition I have slated. I can- 
not think so. There are ingredients in this case which are not to be 
found in that. There was no proof in that case that the principle was 
embarrassed, or in failing circumstances, nor that he was thought to be 
so by the creditor ; above all, there was no proof of corrupt motives on 
the part of the creditor, inducing the release of the execution. It was 
an indulgence from motives of mere kindness and humanity towards 
the debtor. That case, therefore, may have justified a decision which 
would be very improper in this." And again, he says : " There is an- 
other case decided by this court, which was not referred to in the argu- 
ment, but which I have carefully examined. I allude to the case of 
Alcock V. Hill, 4 Leigh, 623, in which the execution was withdrawn by 
the creditor, after having been put into the hands of the sheriff. But 
that case is liable to all the remarks which I have made on McKenny^s 
exWs V. Waller, as contradistinguished from this. Besides, in that 
case, the creditor had, through the slieriff, stipulated with the surety, 
when he became such, that he would give indulgence, and in compli- 
ance with that stipulation, he withdrew the execution whicli had been 
issued by the clerk without his knowledge. The sole question con- 
sidered in that case was, as in McKenny*s exWs v. Waller, whether, 
by the indulgence granted, the creditor had tied up his hands so nsto 
impair the remedies of the surety." Similar remarks were made \s\ 
Brooke, J., in delivering his opinion in Chichester v. Mason. 

In Ashbt/*s adm'x v. Smithes ex*rs^ it was held that the waiver of 
an attachment levied without the assent of the surety, discharged 
the surety. And Cabell, J., in delivering his opinion in that case, 
said that it was decided in Chichester v. Mason, " that the waiver 
of a general lien on the property of the principal, resting on the mere 
delivery of an execution to the sheriff was a discharge of the surety." 
Now if the case of Chichester v. Mason is to be understood as settling 
this broad principle and regarded as authority, then it clearly overrules 
the cases of McKenny v. vValker, and Alcock v. Hill. 

The first distinction taken by Cabell, J., between McKenny v. WaUer 
and Chichester v. Mason, was, that there was no proof in the former 
that the principal was embarrassed, or in failing circumstances, nor that 
he was thought to be so by the creditor. It is believed, however, thai 
there is no case to be found in the books iti which the mere embarrass- 
ment of the principal, though known to the creditor, was regarded as 
sufilcient to discharge the surety. Nor is it easy to perceive how this 
circumstance, unaccompanied hy fraud, can, upon any principle which 
has ever been recognised, either by courts of law or courts of equity, 
affect the surety's liability. There is, indeed, strong reason for the 
doctrine that the waiver of an execution of fieri facias delivered to the 
sheriff, made without the consent of the surety, should discharge the 
surety, to the extent that the principal has unincumbered property 
upon which the execution might be levied, but I do not perceive how 
the fact that the debtor was in failing circumstances at the time at all 
strengthens it. If such a waiver be a discharge, it can only be upon 
the ground that the creditor thereby gives up the lien which he acquires 
by the delivery of the execution ; and it matters not, it seems to me, 
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. what may be the condition of (he principal debtor. A surety, upon pay- 
ment to the creditor of the debt of the principal, is entitled to the benefit 
of securities, which the creditor had, and can render available against 
the principal debtor ; and if any of those securities have been lost or 
have become lessened in value in consequence of the neglect or default 
of the creditor, the surety's liability to the creditor will be diminished 
to that extent, Pitman on Prin. and Surety, 1 13, and cases there cited. 
The cases are uniform npon these points, and the only question in the 
case of a waiver of a Ji, fa. delivered, is, whether the lien thereby obtained 
is such a lien as that the discharge of it will discharge the surety. The 
discharge of Fiich a lien ought or ought not to discharge the surety, and 
the property or the principal subject to the levy of the execution should 
be looked to only to measure the extent of the surety's discharge. 

But the circumstance most relied upon by both Cabell, J., and Brooke, 
J., as distinguishing the case of McKenny v. Waller from the case of 
Chichester v. Mason, was, that there was no proof in the former as in 
the latter of corrupt motives on the part of the creditor inducing the re- 
lease of the execution. The corruption was found in the contract made 
by the creditor for the ten per centum per annum, which the principal 
'agreed to pay him for indulgence. 

And yet it is said that, as a promise by the principal to pay usurious 
interest in future, for forbearance, is void, it does not operate to exonerate 
a surety ; Tudor v. Goodloe, 1 B. Monroe, 324, cited 2 Yes. junr. (Sum- 
ner's ed.) 540, n. (a), and upon principle it seems to me that this is cor- 
rect. How the agreement, though tainted with usury, and therefore 
corrupt, could have operated to the prejudice of the .surety, except by 
depriving him of the benefit of the lien of the fieri facias upon the 
principal debtor's property, I confess my entire inability to perceive, and 
it is to be observed that it was not the corrupt ajgreement for the ten per 
cent., but the actual suspension of the execution that operated to the 
surety's injury: and this injury would have been the same whether 
the suspension were made in pursuance of an honest or a corrupt 
agreement. 

It seems to me, therefore, and I say it with becoming deference, that 
the distinctions drawn by those learned judges between the cases of 
McKenny y. Waller, and Chichester v. Mason, are distinctions which 
did not authorize a difference of principle. I feel the more confidence 
in this opinion, from the statement made by Cabell, J., in Ashby^s 
adnix v. SmitKs adnix, of the principle settled by Chichester v. 
Mason. 

But the case of Chichester v. Mason, was decided by a divided 
court, whilst iu McKenny v. Waller, and Alcock v. Hi//, there was 
entire unanimity. But Brockenbrough, J., one of the dissenting judges 
in Chichester v. Mason, subsequently expressed the opinion that the 
cases of McKenny v. Waller, and Alcock v. HiU, were rendered of 
doubtful authority by the opinions of Brooke, J., and Cabell, J;f in 
Chichester v. Mason; to which, he said, might be added the opinion 
of the president, who decided that case in the court below. 

Whilst, therefore, it cannot be said that the cases of McKenny v. 

Waller, and Alcock v. Hill, have been overruled, by the case of Chi- 

Chester v. Mason, still it is perfectly manifest that the authority of those 

cases has been very much impaired, and can no longer be safely relied 

upon. 
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In this case, the first fieri facias was actually levied upon property, 
which I am bound to presume, was amply sufficient to satisfy the debt 
due to the bank. If after the levy and before the execution of the forth- 
coming bond, the bank had interposed and suspended the execution 
of fieri facias^ so that the benefit of the levy had been lost, there can 
be no doubt that, according to the principle of Ashby^s adrnfx v. SmUh^s 
adnix^ and of Mayhew v. Cricketty 2 Swanst. R. 185, the plaintiff's 
intestate would have been discharged. The forthcoming bond took 
the place of the levy, and was a security, which the law provided, that 
the benefit of the levy should not be lost to the bank. As soon as it 
was forfeited, it became, in effect, a collateral security for the debt due 
to the bank, and if the plaintiff had then discharged the debt, he would 
have been entitled to the benefit of that security. And ina>:tnnch as 
the sergeant was bound to take sufficient security, I am bound to pre- 
sume that it was sufficient. The second execution, then, issued against 
a principal (principal as between him and the plaintiff's intestate) who, 
at the time of the levy of the first execution was in the posses^iion of pro- 
perty sufficient to satisfy the debt due the bank, and against a surety 
who was also able to satisfy it. Wliy this second execution was sus- 
pended, no where appears. No further steps were taken till three years 
afterwards, when a capias ad satisfaciendum was issued, and the obli- 
gors in the forthcoming bond proved insolvent. Under these circum- 
statices, it seem^ to me, that, according to the principle of Chichester 
V. Mason, if that case is to be regarded as authority, the course pursueA 
by the bank discharged the plaintiff's intestate. 

But there is another ground, upon which, in my opinion, the i^aintiff 
may rightfully claim that his intestate's estate has been discharged. 
After the forthcoming bond was given and forfeited, and an execution 
issued thereupon, and was delivered to the sergeant, the bank was 
bound to exert due diligence in its prosecution. The forthcoming bond, 
was, in effect, the assignment of a judgment to the bank, by way of col- 
lateral security for their debt ; and if by due diligence that security 
might have been made available, the loss which has followed is to be 
attributed to their own laches, and they alone should bear it. In Wil- 
liams v. Price, I Sim.^& Stu., 581, 2 Con. En. Ch. R. 297, it was held, 
that where a creditor takes from his debtor an assignment of a debt due 
from a third person as a security for his demand, and, by his wilful 
default, the debt becomes irrecoverable, he must bear the loss. In that 
case there was a reference to the master, to take an account of what the 
defendant had received, or might have received, without his wilful de- 
fault or neglect, in respect of the judgment debt assigned him. See also 
Loop V. Summers, 3 Randolph, 611, 2 Sim. & Stu., 457, 3 Paige, 614, to 
the same effect. 

Now when we take into consideration that the bank, at the time of 
the levy of the first execution, could not have interfered with the due 
prosecution of their claim, without discharging the plaintiff's intestate, 
and that the forthcoming bond has come into the place of the property 
levied upon, it would seem to follow, that any want of diligence on their 
pari aftorwards, would have the same efi'ect. At all events, all that can 
justly be claimed for the bank in this case, is such a reference as was 
made in Williams v. Price. 

Let an order, therefore, be drawn directing one of the Commissioners 



tttE mtW.ltOkK LtQAt OBSSRVEtt. ^ 

N. Y. Supreme Coart — Dickenon ▼. Beardaley . 

of this Court to tnke an account of what the defendants have received, or 
might have received, if they had not suspended the second JierifaciaSf 
but had prosecuted the judgment upon the forfeited forthcoming bond 
with due diligence. 



IS. S* Sufvtmt (Sourt. 

Before the Hon. J. W. EDMONDS, one of the Jneticea of the Sapreme Court. 

D1GKER8ON V. Beardslet. 

AMENDMENT OF ANSWER. 

After MrTice of tummons and complaint, plaintiff served au amended complaint and at the 
end of twenty daya from the time of the lervice of the amended complaint, plaintiff ligrDed 
judgment. On motion to let aside judgment — 

HMf that the delMidaBt bad twenty days from the aefriee of the amended oempiaint to 
answer or demur thereto. 

After service of the copy of complaint in this action, and before the 
defendant's time to answer had expired and before answer put in, the 
plaintiff served an amended complaint — at the expiration of the twenty 
days from the time of the service of the first copy of the complaint, the 
defendant not having put in an answer, the plaintiff signed judgment— 
a motion was now made to set that judgment aside. 

/. A, Millardf in support of motion. 

H. Brewster, contra. 

Edmonds, J. — In this ease the complaint was amended after service, 
and before the expiration of twenty days from the time the amended 
complaint was served, the plaintiff signed judgment. I think the defen- 
dant bad twenty days after service of the amended complaint, to answer 
or demur thereto, and that the judgment entered by default at the expi- 
ration of twenty days from the service of the first complaint, and before 
the expiration of the twenty days from the service of the amended com- 
plaint, was irregular and must be set aside for irregularity, being signed 
too soon. 

Order to set aside judgment. 



Desmond and another v. Woolf and others, 
splitting grounds of objection. 

A party complaining of any proceeding in a cause, must embody all hif objectiona in one 
motion : the court will not permit him to make separate motions for each objection he may 
have to make. 

This was a suit in equity, in which the defendants, after baring ob- 
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tained an extension of their time to answer, by consent of the plaintiffs' 
solicitor, had put in a demurrer to the bill. The plaintiffs moved to 
set aside the demurrer as irreeular, that motion was denied ; they now 
moved to take the demurrer off the file, for frivolousness. 

A. Dickinson^ for the plaintiffs. 

E. Sandfordy for the defendant. 

Edmonds, J. — This motion must be denied ; the objection now moved 
upon, existed at the time the motion was made to set aside the demur- 
rer as irregular, and might have been made then ; but the parlies having 
failed in that motion now seek to attack the demurrer on another ground \ 
parties cannot bo permitted to split up their objections into several mo- 
tions ; they must take all their objections at once; if this splitting of 
grounds of objection were once permitted there would be no end to the 
number of motions. Motion denied. 



TS. S. Common |)lea0. 

Bofora the Honorable D. INORAHAM, AMiatant Joatice. 
[in KCIUITY.] 

Benson v. Fash and others, 
orantino and vacating injunctions under the code. 

By the prorinons of the code, the eonne of practice, with raference to grantm; or TBcntinf 

injonctiote, ie alterad. 
An iojanetion cmnnot» ■• hentofora, be obtained on the complaint alone, but most show by 

affidayita that a aufficient ground eziats therefor, and a defendant can only move to Tacate 

an injunction either on the complaint and affidavit on which it was granted, or on affidaTiti 

of the defendant with or without answer. 
Where, therefore, an injunction waa obtained on complaint and affidavits, and an answer was 

put in by the defendants unaccompanied by affidavits showing any reasons for vacating the 

injunction : Held, that the motion could not be entertained. 
Whera an answer contains matter not responsive to statements in the complaint, althongfa in 

•qaity the rule excluded such matter ; under the provisions of the code, where the aoawer 

can be used, such matter may be referred to. 

This was a suit for the foreclosure of a mortgage executed to the plaintiff. 
Fash was made a party as claiming an interest in the mortgaged premises, 
alleged to be subordinate to the mortgage. It appeared from the com- 
plaint and an affidavit accompanying it, that several dwelling-houses 
stood upon the premises and were occupied by the defendant Fash, 
who threatened to remove them, and thus deprive the plaintiff of a 
large part of his security. An injunction was granted to restrain Fash, 
from removing the buildings. After answer, Fash moved, upon the 
complaint and answer, to dissolve the injunction. On the argument it 
was stated that Fash's right was founded on a lease given by the cor- 
poration of New-York, under an assessment sale, which was alleged by 
the plaintiff to be void. 
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Edward Sanford, for the motion. 
James Lynch^ for defendant Fash. 

Inoraham, J. — The motion in this case is to dissolTe an injunction 
heretofore granted, staying the defendant from removing certain build- 
ings from lots occupied by him on which plaintiff has a mortgage ; the 
motion is made simply on the complaint and answer. 

One question argued before me was, how far the answer is to be used 
on this motion, when it contains matters not responsive to the statements 
iu the complaint. In equity the rule did exclude such matters, but I 
incline to the opinion that under the provisions of the code a different 
rule must be adopted. The complaint is to contain a plain statement 
of the plaintiff's cause of action, and the answer to contain a denial of 
the plaintiff's allegations or new matter, constituting a defence ; when- 
ever these pleadings can be used at all, I think all the matter contained 
in them may be referred to either, for or against the motion. 

But it is evident from the l9Sth section of the Code, that the motion 
cannot as heretofore be made simply on the pleadings. The plaintiff 
cannot obtain an injnnction merely on the complaint, but must by affi- 
davit, show that sufficient grounds exist therefor, section 193, and the 
copy of the affidavit must be served with injunction. 

The defendant may move to vacate the injunction, either, 1st, on the 
complaint and affidavit on which it was originally granted ; or 2d, on 
affidavits on the part of the defendant with or without the answer. 

He is not allowed to put jn an answer, which would be sufficiently 
verified by the mere belief of the attorney as to the troth of it, but 
must also produce affidavits stating the facts on which he founded his mo- 
tion. The statute evidently intends to require something more than the 
mere pleadings, on which either to grant or vacate injunctions, for either 
purpose there must be affidavits made by the parties, or on their behalf. 
The 199th section also contemplates the introduction of new matter in 
the defendant's affidavits as it permits the plaintiff to answer it by other 
affidavits. As the affidavits so to be used by the defendant are the 
only means by which the defendant can introduce new matter, and the 
plaintiff has the right by affidavit to answer such new matter, the old 
rule excluding matter not responsive to the bill is virtually abrogated, 
and a more simple rule established, of allowing the parties to lay the 
whole merits of the controversy before the judge in affidavits. 

The application of these rules to this case compels me to deny this 
motion. On the complaint and affidavits there is enough to sustain 
this injunction. The answer cannot be referred to on behalf of the de- 
fendant, because it is not accompanied by affidavits showing any reasons 
for vacating the injunction. 

I have said that the complaint and affidavit on which the injunction 
was granted are sufficient to sustain it. The complaint shows that there 
are buildings upon the premises which are mortgaged to the plainti^ 
and which a person in possession of the premises threatens to remove. 
Such a removal would be an irreparable injury to the plaintiff. And 
if contemplated, the only mode of preventing it is by injunction. There 
is nothing in the papers which shows that the defendant had any right 
to these buildings,;or any interest which would in any event authorize 
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him to remove the same ; other questions will arise when the answer 
of the defendant is properly before the Court, which it is unnecessary 
for me now to refer to. There may be doubt as to the sufficiency of 
the plaintiff's'^ affidavit in respect to the defendant's threat to remov^e 
the building. There can, however, be no injury to the defendant in 
reserving the |X)int until the motion is renewed on other papers, when 
all the facts can be placed before the judge upon the defendant's affidavit. 

Motion denied. Liberty to defendant to renew motion^ 



Before the Honortble M. ULSHOEFFER, Fint Judge. 

[At Chambers.] 

Castles v Woodhousk. 

answer under the code — consideration for pr01ii880rt note. 

To a bill on » promiaBory note, the defendant in his answer admitted the giving the note, tel 

alleged that the goods for which the note was given were of an inferior qaality to that for 

which the defendant contracted. 
Heldfthni it was too indefinite, that the answer should set forth what the defect was, wbethtr 

in workmanship or materials, or both, or what it was, and in money, what tho differeaoe 

in value was. 
It should also show what quality of article was contracted for, and what inferior article wm 
l^deiivered, and whether tho plaintiff was notified thereof, and defendant's offer to relnm Uw 

inferior article before suit, or an excuse for ne such oflfer being made. 

The bill alleged that the defendant Woodhouse, d&c., at &c., for value 
before that time received, made bis note in writing by the name of^ &c, 
wherein and whereby he promised to pay to the plaintiff, or to his order 
by the name, &c., the sum of three hundred and ninety dollars and 
thirty cents, on, &g. Averment that note was unpaid, &c. 

Answer admitting the giviug the note to the plaintiff and promise at 
the time, &c., in the bill alleged, concluding, *'but the defendant says 
that the goods for which the said promissory note was given were of 
an inferior quality to that for which the defendant contracted and that 
the defendant is not therefore liable to pay to the plaintiff the amount 
claimed by the plaintiff in his said complaint. 

Bryan, now moved to strike out the answer as frivolous. 

SamL Otpen^ contra, submitted that the answer was sufficient. 

Ulshobffer, First Judge. — The ittferupr quality of an article to that 
contracted for, and for which the note in suit was given, is too indefi- 
nite in a plea of recoupment. It must set forth in plain ternis what the 
defect was, and whether in workmanship, or materials, or both, or what 
it was, and in money what the difference in value was. In short the 
plea must set forth plainly what quality of article was contracted for, 
and what inferior article was delivered, and whether the plaintiff was 
notified thereof and defendant's offer to return the inferior article before 
suit, or some excuse for no such offer. 
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This plea is frivolous and the motioa must be granted, but the defen- 
dant may amend in five days and serve amended plea, otherwise the 
plaintiff may take the effect of his motion by jud^merit. 



tDr0tcl)r0ttr Cotrntg dotttt 

Before Mr. Jnitio* LOCKWOOD. 

PURDT V. HaRISON. 

APPEAL FROM JUSTlCft'l COURT — 'PRACTICE. 

Id cbmb of apfmU from a Jaitice'a Court ander sectiooB 303 and 304, the eopv, affidavit, and 
notice of appeal, and of the hearinip must be served within twenty days after rendition of 
the judgment. If this be not done there is in fact no appeal. The omission cannot be 
inpplied. 

The plaintiff sued the defendant in a justice's court, and on the 24th 
August, 1848, obtained a judgment ; within twenty days after the ren« 
dition of the judgment, the defendant served on the justice an affidavit 
for an appeal, and filed a bond pursuant to the provisions of the revised 
statutes and the former practice. The defendant did not serve with the 
aiSdavit any notice of appeal and of the hearing before the county 
judge as required by the Code, section 304 The plaintiff disregarded 
the defendant's proceedings, filed a transcript of the judgment, and 
issued execution. 

Tysot^ for plaintiff, moved to stay proceedings on the execution and 
for leave to rectify the omission in not serving a notice of appeal, &«., 
on the ground that the error «rose from having mistaken the practice ; 
he contended that his motion, if granted, would not affect the substantial 
xighta of the adverse party, and that the motion might be granted under 
sections 149 and 151. 

BeerSf contra, insisted that in fact there was no appeal|. and that sec- 
tion 149 or 151 did not apply. 

LocKwooD, J. — This motioa most be denied. The appellant must 
show a full compliance with sections 303 and 304i, to make his appeal 
effectual. The copy, affidavit, and notice of appeal, and of the bearing, 
must be served within tweaty days after the rendition of the judgment: 
this has not been done, and the twenty days have now elapsed, and the 
ngbt of appeal is gone ^ there is no means of supplying the omiasion, 
Ib this easoi these is in fact no appeal. 

Moiim deniedi^ with $6 cot 1^ 



vot. vi. 
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ENGLISH CASES. 

3n H)t dxtijtqmv. 
Harison v. Clifton. — 3d May^ 1848. 

BILL OF EXCHANGE — INFANCY — EVIDENCE — PLEADING. 

A dedaration by an indoner agrainst the acceptor of a bill of exchange, stated that the bill 
was drawn on the 20th September, 1847, payable four mouths after date, and that the de- 
fendant then accepted the said bill. Plea, infancy of the defendant It was proved that 
the defendant became of fall age on the 24tb of December, 1847 : — Held, that this was do 
evidence of the defendant's being an infant at the time of his acceptin/^ the biU. 

Assumpsit by the indorser against the defendant as the acceptor of 
two bills of exchange. The first count of the declaration stated thai 
W. C. J. Anstruther, on the 20th of September, 1847, made his bill 
of exchange, directed to the defendant, for the sura of £1,000, payable 
four months afterdate ; that defendant then accepted the said bill ; and 
that the same was indorsed to the plaintiff. The second count was the 
same in all respects, except that the bill was for £500. 
Plea. — Infancy of the defendant at the time of accepting the said hWls- 
At the trial before Rolfe, B., at the Westminster sittings in this term, 
the defendant's counsel, in support of (he plea, proved that the defend- 
ant became of full age on the 24th of December, 1847, and that the de- 
claration was delivered on the 20th of March, 1848. He then cooteod- 
ed that this evidence, coupled with the date of the bill, showed that the 
bill was accepted before the defendant attained his full age. The learned 
judge thought the plea was not proved, and he directed a verdict for the 
plaintiff, reserving leave to the defendant to move to enter a verdict for 
him, if the court should be of opinion that the evidence supported the 
plea. 

Whitehurst now moved accordingly. — There was evidence for the 
jury in support of the plea, the bill must have been drawn four months 
before the 20th of March, the day of delivering the declaration ; and as 
it is slated in the declaration that " the bill was drawn on the 20th of 
September, and that the defendant then accepted the said bill,'' that is 
evidence of his having accepted it before the 24th of December, the day 
when he is proved to have attained his majority. It was urged on be- 
half of the plaintiff, that it did not appear at what tinid the bills were 
drawn, but they will be assumed to have been drawn on the day on 
which they bear date, according to the authority of De la Courtier v. 
Bellamy, 2 Shaw. 422, and Hague v. French, 3 Bos. & Pul. 173, which 
show that where a bill of exchange bears no date, it will be taken to be 
dated on the day when it was drawn. 

[Parke, B.— Admitting the bill to have been drawn on the day od 
which It bore date, why may not the defendant have accepted it some 
time after ?j ^ 



THE NEW-YORK LEGAL OBSERVER. 396 



tJourt of Common Pleae— Armstroni^ ▼. Chriitiana. 



It is Stated in the declaration that the bill was drawn on the 20th of 
September, and that the defendant then accepted the said bill. [Parke 
B.— That does not mean that he accepted it on that day. The aver- 
ment would be proved by showing that he accepted it on the 28lh of 
December.] 

Pollock, C. B.— You are attempting to push the doctrine of intend- 
ment very far. The defendant avers that he was under age at the time 
of accepting these bills ; he is bound to make out that matter afBrma- 
tively, and all that can be said is, that his evidence leaves the point in 
doubt. The case may stand over for a week to enable the defendant 
to move upon aflBidavits. 

The case accordingly stood over, but the motion was not renewed. 

Rule refused. 



in tl)e Common |)Ua0. 

Armstrong v. Christiana, 
bill of exchange — notice of dishonor. 

The plaintiff gaye the defendant this notice of ditbonor :— '< I am the holder of a bill drawn by 
yon on L. M. M . for £9% ISs., which became due yesterday and ie unpaid ; and I have to 
state, that unless the same is paid to me immediately, I shall proceed against you without 
delay for the amount. Amount of bill, jC98 15s., noting, Ss., total je99 :"— Held, that the 
word " noting" must be taken as part of the notice ; that it implied presentment and non- 
payment ; and that the notice was therefore su&cient. 

Assumpsit by the indorsee of a bill of exchange against the maker. 
The material plea was, that the defendant had not had due notice of the 
non-payment by the acceptor. 

At the trial before Coltman, J., at the Croydon Summer Assizes, 
1847, it was proved that the defendant had received the following no- 
tice from the plaintiflF: — 

" 20 Lawrence Lane, 6th January, 1847. 
" I am the holder of a bill drawn by you on L. M. Mendelssohn for 
£98 16s., which became due yesterday, the' 4th inst., and is unpaid ; 
and I have to state, that unless the same is paid to me immediately, I 
shall take proceedings against you without delay for the amount. 

" I am, sir, yours most obediently, 
"Amount of bill, £98 15s. Noting, 5s.— total, £99." 

The notice was addressed to " Mr. John Christiana, Sherborne Lane,' 
and it was proved that the clerk who delivered it to the defendant sta- 
ted, at the time, that it came from the plaintiff. 

The jury found a verdict for the plaintiff. 

A rule nisi having been obtained to set aside the verdict, and to enter 
a nonsuit. 
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Duncan^ now showed cauw,— The qu^tton in this oase is, whether 
the defendant gave the plaintiflF a sufficient notice of the disbouor of the 
bill. The notice proved ga?e a sufficient description of the bttl, and 
showed that it had been presented and not paid, and that the defendant 
looked to the plaintiflf for the amount. The words in the notice suffi- 
ciently identify the bill, although it is not stated that the bill was ever 
accepted— -SAcfton v. BraithwaUe, 7 Mee. & Wels. 486 ; Howkmds v. 
Springetty 14 Ibid. 7. In the next place, this notice sufficiently shows 
that the bill has been dishonpred, and that the holder looks to the de- 
fendant for payment under the rule laid down in Solarte v. Palmer, 
per Tindal, C. J., 1 Cr, and Jer, 417, which requires that this inforaia- 
lion should be given, either in express terms or by necessary implica- 
tion. In Hedger v. Stevenson, 2 Mee. & Wels. 799, Parke, B. and Al- 
derson, B-, md that if they were to be bound by the precise expression 
of " necessary implication,^' a strict construction should not be put upon 
it. And Parke, B., says : Ibid. 806, " It seems to me enough if it appear 
by reasonable intendment, and would be inferred by any man of busi- 
Bess, tliat the bill has be^i presented to the acceptor and not paid by 
him.^' In that case a notice that a bill had been ** returned unpaid," with 
a claim of Is. 6d. for noting, was held sufficiant. The word " noting" 
has a specific meaning among mercantile men, and implies that thwre 
has been a presentment and non-payment. In Orugeon v. Sf¥iiih, 6 
Ad. & Ell. 499, the words '< returned with, charges" were held to gfve 
notice of dishonor. A notice that a bill had been returned unpaid, aod 
requesting that the defendant would pay the amoant forthwith was hdd 
insufficient in Boulion v. Wekh, 3 Bing. N. C. 680, but Parke, B., in 
Bbd^er v. Stevenson, says that he thinks that case was not righitly de- 
termined. The facts in that case, at all events, were different froai the 
present, as there was not any mention of " noting." In Messenger v. 
Seuihey, 1 Man. & Gran. 76, a notice that mentioned '' expenses^ was 
held insufficient ; but as Alderson, B., observed, in Bailey v. Porter, 
14 Mee. d^ Wels. 44, in that case there was no intinuition given that 
the defendant would be looked to for payment. 

Coltman, J. — This case cannot be distinguished from EMger v. Ste- 
venson, and Orugeon v. Smith. The words " with charges " and "no- 
ting," must both imply that before the notice was given there bad been 
a presentment and a refusal to pay. 

Mauls, J.— I also think that the notice was sufficient. In both the 
cases of Hedger v. Stevenson, and Grugeon v. Smithy it was allefed 
that charges had been incurred and that could not have taken place 
unless there had been a presentment. The proceeding is one well 
known among mercantile men. Here the word " noting " occurs, and 
the meaning of it must have been perfectly understood. 

Cresswell, J.— ^I think the case is quite free from doubt. A peison 
dealing with bills of exchange must be supposed to know the meaning 
of the word "noting" as well as of the word ^* presentment." 

W11.I.UMS, J.— Concurred. 

Ride disehaiFgei^ 



ANALYTICAL DIGEST 

OF 

CASES DETERMINED IN THE COURT OF APPEALS. 

[ Centi$medfrom page 368.] 

ASSIONMBHT. 
ASSIOHMENT BY DxBTOR WHO IS IsSOLrSNT IN TrUST FOR A SINGLE CREDITOR— pRI- 

ORiTT or United States to fatbcent — Costs on Appeau — An assignment by a 
debtor, who is insolvent, of his property in trnst for the benefit of a single creditor or 
surety, containing no provision for the benefit of creditors generally, is not, within the 
act of Congress which declares the United States entitled to priority of payment, in 
cases where a debtor not having sufficient property to pay all his debts shall make a 
voluntary assignment thereof for the benefit of his creditors. 

Accordingly, where a debtor made such an assignment of his property, and his 
surety in certain cnstom-honse bonds, filed a Bill claiming that the United States had 
acqnired a right to be paid first, and to be subrogated to tl'iat right on the ground that 
as such surety he had been compelled to pay the bonds. Held, that the bill could not 
be sustained. 

Costs on an appeal to the Court of Appeals are in the discretion of the court, and 
when the decree in the court below is reversed, it should be without costs. Bouchard^ 
Executor, if^,, appdlant, v. Dias and Furman, respondents, 1 Comstock's Rep., Court of 
Appeals, SOI. 

BILL OF EXCHANGE. 

Bill of Exchange — Forged Endorsement — Lubility of Parties.— One of two 
partners drew, in the name of his firm, a bill upon the plaintiff payable to the order of 
B., and having fori^ed the n ime of B. as endorser upon the bill, presented it to the Bank 
of Central New York, had it discounted in the regular course of business, and applied 
the proceeds to his private use. The Cashier of Uie Bank endorsed the bill and trans- 
mitted it to the defendants for collection, and the plaintiff accepted and paid it to the 
defendants. After discovering that the payee's endorsement was forged, he sued to 
recover back the money so paid : — Held, that the action could not be maintained. 

B., the payee, being a stranger to the transaction, and having no interest in the draft, 
his endorsement was not necessary in order to transfer a good title to the party dis- 
counting the paper, or to entitle such party to receive the money upon it 

The plaintiff having accepted and paid the bill under these circumstances, would 
have a right to charge the amount against the funds of the drawers in his bands or, if 
there were none, to maintain an action against them for money paid to their use. 

The case of The Canal Bank v. The Bank of Albany, (1 Hill, 287,) commented 
npbn and approved ; but distinguished from this case, inasmuch as there, the endorser 
whose name was forged, was the owner of the draft and the only person entitled to 
receive the money upon it. Per Bronson, J. 

It seems that the drawers, after' having passed the draft with the payee's name en- 
dorsed upon it and received the avails of it, in an action against them wpuld be estopped 
from controverting the genuineness of the endorsement. 

Where a bill is put in circulation by the drawer with the endorsement of the payee 
forged upon it, a honafide holder may treat it as a bill payable to bearer. Per Bronson, J. 
CoggiU V. The American Exchange Bank, 1 Comstock's Rep., Court of Appeals* 113. 

CORPORATION. 

Corporation— Suit against Stockholder — Statute of Limitations, (2 R. S. 
298,} 31.) — A suit affainst a stockholder of a corporation, to charge hirti individually 
with a debt cootrttctea by it, pursuant to a provision in the act of incorporation, is not 
an ** action upon a statute for a forfeiture or cause ike benefit and suit whereof is limited, 
to the party aggrieybd," and therefore is not barred by the three yean' limitAtioii 
preaeribed in the statute, (2 R. S. 298, { 31,} for actions of that class. 
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The period of eiz yean is the only limitation provided for suits of this description. 

Where Uie charter of an incorporated company provides that the stockholders shall 
be liable for its debts, and that a creditor may, after judgment obtained against the cor- 
poration and execution returned unsatisfied, sue any stockholder and recover his de- 
mand, such stockholders are liable in an original and primary sense, like partners or 
members of an incorporated association, and Uieir liability is not created by the statote 
of incorporation. 

It seems that the short statute of limitations above referred to, is intended only to 
embrace penalties and forfeitures properly so called, and other causes of action penal 
in their nature, and where both the- cause of action and the remedy are given by 
statute ; but does not extend to cases where the action is partly eiven by the common 
law and partly by statute. Coming and Homer v. McCuUough, 1 Counstock's Rep., 
Court of Appeals, 47. 

DEED. 

Deed — Construction of Reservation in — Ambiguity. — Where a deed given in 
1829 contained a clause by which it was made subject to a reservation contained in a 
conveyance of the same premises given in 1793, between other parties and the ques- 
tion was upon the construction of the deed of 1829 : — 

Held, that it was to be construed in the same manner, as though the language of 
the reservation, as contained in the original deed, were incorporated into and formed a 
part of the one in question. 

In the construction of deeds and other instruments the intention of the parties ia to 
govern and where the language used is suflceptible of more than one interpretation, 
courts will look at the surrounding circumstances existing when the contract is en- 
tered into, such as situation of the parties and of the subject matter of the contract 
A conveyance of real estate contained a clause referring to and adopting the reserva- 
tion and conditions of a former conveyance of the same premises, and the reservatjoo 
in such former conveyance was in these words : '* Saving and always excepting to 
the said parties of the first part, their heirs and assigns, out of this present grant and 
release, all mines and minerals, that are now, or may be found within the premises 
hereby granted and released, and all the creeks^ kills, runs and streams of water ^ and so 
much ground within the same premises, as they, the said parties of the first part, their 
heirs and assigns, may think requisite and appropriate at any time hereafter, for the 
erection of the works and buildings whatsoever, for the convenient working of the 
said mines, and also all such wood, fire- wood and timber as they may think proper to 
use in building, repairing, accommodating, and working the said mines, with liberty 
to them, their heirs and assigns, and their and each of their servants to dig through 
and use the ground, for either of the said purposes, and to pass and repass through the 
premises, with their and each of their horses and cattle, carriages and servants, and to 
lay out ruads therefor," and the habendum clause, contained a condition that the gran- 
tee, his heirs, &c., should not erect, or permit to be erected, any mill or mill-dam upon 
the stream of water on the premises granted : — 

Held, that the reservation of the stream was for all purposes and not for mining pur- 
poses merely. 

And in aid of thisconstruction: — 

Held, also, that it was proper to consider the evidence which showed that when the 
deed in question was given, the grantor owned the premises immediately below, on 
which were situated and used a mill and dam, which set the water back on to the land 
conveyed, and that the grantee knew of the existence of such mill and dam, and of the 
manner in which the stream was affected by their us^e. 

Held, also, that the reservation was not merely of the natural bed of the stream, but 
of a right to use the stream in the same manner, and to set back the water to tlie same 
extent, as when the grant was made. 

Whatever is necessary to the f.iir and reasonable use of the thing excepted, is also 
reserved as incident to the (exception. 

A reservation, in a deed, of a right or privilege should be construed in the same wav 
as a grant by the owner of the soil, of a similar right or privilege. Per Jewett, Ch. J. 

if the language of a deed is ambiguous, the court, in order to arrive at intention of 
the parties may look at their subsequent acts, and the manner in which the thing granted 
has been used, and enjoyed under the grant Per Jewett, Ch. J. iVenchf Jr, v. 
Carhartf 1 Comstock's Rep., Court of Appeals, 97. 
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ESTOPPEL. 

Ejecthent fob Doweh— Quit-claim Deed. — In ejectment fur dower against a 
grantee of the husband by quit'daim deed, or a person holding under such grantee, the 
defendant is not estopped from showing that the husband was not seized of such an 
estate in the premises as to entitle his widow to dower. 

The case of Sherwood v. Vandenlmrgh, (2 Hill, 303) ; Broum v. Pottery (17 Wend. 
164) ; and other similar cases in the Supreme Court considered, and in this respect 
orerruled. Sparrow v, Ktngman^ 1 Comstock's Rep., Court of Appeals, 342. 

EQUITABLE JURISDICTION. 

Equitable Jurisdiction to set aside Will of Real Estate— Dbmubbeb to 
Bill — Pabtition— Multifabioushess— Bill of Revtfob — Pabties. — A Court of 
Equity will not entertain jurisdiction to set aside a will of real estate for fraud, or on 
the ground of the testator^s incompetency, where there is a perfect remedy at law, and 
the objection to the jurisdiction is taken in due season. 

But where the party, claiming in hostility to the will is not in possession, and an 
impediment exists which would prevent a recovery at law of the whole or any part of 
the estate devised, a bill in equity will be entertamed to have the will declared void 
and delivered up to he cancplled. 

Accordingly, where a b:ll was filed for the purpose of setting aside a will on the 
ground of fraud ard undue influence, and it appeared that, at tlie filing of the bill, the 
complainant was not in the actual possession of the estate, and that a trust term in 
Euch Cbtate, which ve.*>ted the legal title in trustees, was yet unexpired, so that no re- 
covery could be had in ejectment : — 

Held, that a demurrer to the bill for want of jurisdiction was properly overruled. 

So also it is a good answer to an objection for want of jurisdiction, that a part of the 
estate devised is subject to an unexpired lease under which the lessee or his assignee, 
is in possession. 

And where the bill distinctly showed the existence of an unexpired trust term, and 
that a part of the estate was occupied by the a^Mgnee of an unexpired lease, and the 
other parts were occupied by persons uuder an agent, who had assumed the control 
and management of the property for the benefit of such party as should be entitled 
thereto, when the question upon the validity of the will should be settled : — 

Held, that an objection for want of jurisdiction would not lie, although the bill in 
another place alleged that the complainant was entitled to the whole estate by inherit- 
ance in fee simple, and that he '* held and was in lawful possession thereof," this alle- 
fpXvm being regarded as a formal legal conclusion from the facts specifically set forth 
m other parts of the bill. 

The complainant claimed half of the estate by inheritance from his father, and the 
other half by inheritance from his brother, and alleged that the will of his brother was 
void for fraud, &c. ; but in case the will should be adjudged valid, then he still claimed 
one half of the estate, and insisted that he was entitled to a partition ; and the prayer 
of the bill was, that the will might be declared void, or that a partition might be had : — 

Held, that the bill did not make a case for partition and therefore that it was not 
liable to objection for multifariousness. 

Where a party, claiming an estate by inheritance files a bill for the purpose of setting 
aside a will, and dies pending the suit, his devisee may file an original bill in the 
nature of a bill of revivor and supplement, and if his right as devisee be admitted or 
eetablished, he will be entitled to the benefit of the proceedings in the original suit 

A person who is charged with fraudulentlv procuring the execution of a will in 
favor of an infant, is a proper party to a bill filea for the purpoee of setting aside such 
will, although he has no interest. He may be charged with the costs. Brady, appeU 
Umt^ V. MeCoMkeTf respondent^ 1 Comstock's Rep., Court of Appeals, 314. 

EVIDENCE. 

Etidbncb — PLAorxiFF bot Compbllbd, ob Examibatiom, to disclose Facts 
WHICH lOOHT subject HfiM TO Pbnaltt. — A plaintiff on the recoid, or plaintiff in 
interest, when called upon to testify under the usury act of 1837, cannot be compelled 
to discloee facts tending to show that the promissory note^ to recover which the suit 
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is broagfit, was disconnte'd by him in violation of the statute. (1 R. S. 596, { S8|) 
coDcerniDg the discoantioff of notes, &,c., by officers and agents of banking corpoimtima. 

A note discounted by the tel'er of a bank, for his own benefit, in violation of the 
statute above cited, is void ; and where the note alleged to have been so dlseonnted 
was in suit for hia benefit, and in opening the defence to the jury, this was stated aa 
one of the groundd of defence, and usury as another ground, such Teller, althonfil 
ostensibly called as a witness to prove the usury, cannot be required to disclose tM 
transaction for the reason that hia testimony might subject bim to a loss of the note 
upon a ground distinct from the defence of usury. 

A witness, or party called as a witness, may not onlv object to testify to the nsain 
fact which would subject him to a penalty or forfeiture, but may also refuse to disdoM 
any one of a series of facts which together would expose him to such penalty or for- 
feiture. 

Where a witness objected to testify on the ground that hia testimony mifl^t sobiect 
him to an indictment, or prosecution for a penalty, it is not, in a Court of Review, as 
answer to the claim of privilege, that the statute of limitations has run against the 
olfence, unless it appear that such answer was sugnrested on the trial. Per BaOBsaif, J. 
Henry impleaded with Pierce v. The Bank of Salina, 1 Comstock's Rep., Court of Ap- 
peals, 88. 

EXECUTOR. 

Executor Compelled to Account before Subrogate where the Detise wab to 
SELL Real Estate, Divide Proceeds, &.c. — Where a testator devised and bequeathed 
all his real and personal estate to his executors, in trust, to sell the same wheneves 
they should see fit; also with authority to lease the same, and directed the ezecutoia to 
divide the whole trust estate into nine part"*, and pay over and convey one of the aakl 
parts to each of his four children who were of age and to hold the remaining five parts 
until his minor children should respectively become of age, and to pay over and convty 
to them their shares as they should become of age : — 

Held, that the executor could be compelled to account before the Surrop^ate, not oslj 
for the personal estate bequeathed to him, but also for the rents and profits of the ml 
estate, and for the proceeds of such real estate, as he had sold pursuant to the direc- 
tions contained in the will. 

It seems, upon the doctrine of equitable conversion, that under such a vrill the 
whole estate is to be considered as personal estate from the death of the testator, so 
that the rents and profits of the real estate received by the executor, and the proceeds 
of a sale thereof made by him, become legal assets in his hands for which he is bound 
to account as personal estate. Slagg, Executor^ cf^., appeUanlf v. Jackwon and wifkt 
reapondentSf 1 Comstock Rep., Court of Appeals, 20e>. 

INDICTMENT. 

Ihdictmsmt roR Obtaining Monet by Fictitious Receipt — ^Plea — Jurbdigxixni 
OF THE State on Account op Crimes Committed out of the Stats.— A. was in- 
dieted in the city of New- York, for obtaining money from a firm of comraiseioo mef- 
chanti, in that city, by exhibiting to them a fictitious receipt signed by a forwarder in 
Ohio, falsely acknowledging the delivery to him of a quantity of produce for the use of 
and subject to the order of the firm. The defendant pleaded that he was a natufal 
born subject of Ohio, and had always resided there, and had never been within the 
state of New- York ; that the receipt was drawn and signed in Ohio, and the ofleoce 
was committed by the receipt being pre(»entt d to the firm in New- York, by an inno* 
cent agent of the defendant, employed by him while he was a resident of and actuaUjr 
within the state of Ohio i — 

Held» that the plea was bad, and that the defendant was properly indicted in the ci^ 
of New-York. 

Where an oSence is committed within this state by means of an innocent agjent, the 
emplc^er is guilty as a principal though he did not act in this state, and at the time 
the offence was committed in another state. 

In such case the courts of this state have jurisdiction of his person, and he may be 
arrested and brought to trial. 

Where an ofienee is committed within this state, whether the oflbnder be et the 
time within this state, or be without the state and perpetrates the crime by raetne of aa 
imiocent agent, it iv no answer to an indictment that the ofl^nder owes allegiaoee te 
anc^er state or sovereignty. AdatM v. The Peapie^ 1 Corasteekf's Rep., Gofift of 
Appeals, 173. 
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[Southern District of New- York.] 
[in admiralty.] 

Before the Honorable SAM DEL NEISON, Circuit Jadge. 

Mortimer Livingston, Libellant and Appellant, v. Th« 
Steam Towboat Express. — Nov. 12, 1848. 

collision. 

[On Appeal from the Judgment of the Hon. Samuel R. Betts.*] 

When a vesMl in tow of a eteilmer comee in coIUmon with a yeasel properly anchored, in 
eonieqnence of the joint fault of the steamer and her tow, they are liable jointly and 
■ererally for the dama^i. 

Either may be exempted from liability if it appean that the fault aftaehee to one explusively. 

It ie a mistake to sappoee that if the tug is not in fault as regards her own navigation no 
responsibility can be properly attached to her ; she is also responsible if the damage could 
have been avoided by the exercise of reasonable skill and attention on her part. 

There exists a common obligation between them to make every reasonable effi>rt to avoid danger 
and a common responsibility in case of negleet 

The facts will be found stated in the opinion of the court. Further 
proofs were produced by the appellants. 

F. B. Cutting and Theodore Sedgwick^ for appellant. 

W. Q. Morton and Cr. R. X Bowdoin, for appellees. 

Nelson, Circuit Judge. — This is a libel filed by the owner of the 
yacht Mist against the steamboat Express, for damage occasioned by 
a collision occurring in this port. The Mist was lying at anchor off 
Whitehall dock, at the usual anchorage ground for vessels of that de- 
scription. The steamboat had just taken in tow a canal boat, heavily 
laden with coal, at one of the North River piers, for the purpose of 
carrying her round to the East River, there to be taken, with other 
boats, in tow to Albany. The canal boat was towed by a hawser some 

* The fact! and circninstanees of this case will appear in oar next / a 4 A^ 
VOL. VI. 61 P- *^^T' 
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fifty fathoms in length, fastened to the stern of the steamboat, and, on 
coming round from the North to the East River the latter passed on the 
inside of the Mist, between her and the Battery. As she came round 
Castle Garden, the boat in tow took a sheer out into the river, which 
the captain and a hand on board of her, with all their exertions at the 
helm could not break, by reason whereof she came in contact with 
the Mist, head on, abaft the forward chains, and stove in her plank 
and timbers, besides doing other serious injury. The captain of the 
tug was warned by the master of the tow, at the time she was taken in 
tow astern, that the boat steered badly, especially when heavily luden, 
as she then was, and a request made that she should be taken alongside, 
instead of being towed at the stern ; but this was refused, and a hawser 
flung to him, to tow her astern. The tug was not under the command 
or direction of the master of the tow, but under the command and 
direction of her own captain and hands. The tow was steered under 
the direction of her captain. The collision took place about 5 o'clock, 
P. M., of the 13th October, 1845, in calm and pleasant wearber, ihe 

. tug having in tow no other vessel besides the canal boat. The sheer 
of the tow commenced, according to the clear weight of the evidence, as 
soon as the tug straightened up in her course from the North River piers 
or as she was coming round Castle Garden ; and it continued widen* 
ing from the track of the tug, notwithstanding the exertions of the 
captain and hands on board until the collision occurred. There is 
very little doubt, if any, that it was seen by the hands on board the Vo%^ 
soon after it commenced, and that it was also seen that it was n<A 
in the power of the master, with all his efforts to break it ; and yet 
no measures were taken to arrest the sheer, or to avoid the danger, 
which must have been apparent. On the contrary, the tug continued 
her course at a speed of from six to eight miles an hour. It is true, 
the hawser was paid out from the tug some ten or fifteen fathoms ; 
but this was not for the purpose of arresting the sheer, but of in- 
creasing i(, so that the tow might be enabled to pass the Mist on the 
opposite side from the tug. Under these circumstances, though the 
master of the tow may have been in fault for want of proper skill 
or attention in steering his vessel, and, therefore, properly responsible 
for the collision — I am of opinion the captain of the tug was also in 
fault for not taking earlier measures to avoid it by stopping his ves> 
sel. There can be no reasonable doubt, upon the evidence, but that the 
collision might have been avoided, if proper attention had been paid to 
the navigation of the tug ; and, after the captain had been warned that 

. the tow steered badly, and was requested, for that reason, to lake her 
alongside, it was his duty in passing round among vessels lying at an- 
chor in the bay, to have kept the strictest watch over the tow, and to 
have seized the first moment of apparent danger for the purpose of ar- 
resting the sheer and preventing the collision. An idea seems to have 
been entertained on board the tug, that if she was not in fault as res[)ects 
her own navigation — that is, if she was so navigated as to avoid coming 
in contact with the damaged vessel — no responsibility could be properly 
attached to her; that it then rested exclusively U|)on the vessel in tow, 
to whose bad navigation the collision was immediately attributable. 
This, I apprehend, is a mistake. The tug is also responsible if the damage 
^, ^^Id have been avoided by the exercise of reasonable skill and attention 
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on her part. The navigation of the tow is dependant upon and controlled 
by the navigation of the tug ; and it may not unfrequenlly happen that 
the joint action of the hands on board of both vessels is essential to prevent 
the happening of a collision by the former. In all such cases, at least, 
there exists a common obligation to make every reasonable effort to 
avoid the danger, and a common responsibility in case of neglect. The 
case before me is one of this description. Whether the sheer happened 
at first by the fault of the master of the tow or not, it is quite plain that 
he and the hands on board were unable to break it and bring the vessel 
back to her proper track without the aid and co-operation of the lug ; 
that, I think, might have been rendered in season to have avoided the 
disaster, if proper attention had been given to the condition of the tow, 
and such attention should have been bestowed, especially after the warn- 
ing that had been given to the captain in respect to the bad navigable 
qualities of the vessel. By consenting to take charge of her under 
these circumstances, and particularly taking her in tow by a stern haw- 
ser, after the admonition, the captain became, measurably, responsible 
for her navigation, or, at least, for extraordinary care and attention to 
her navigation in the passage from river to river among the vessels in 
the bay. The business of towing vessels by steamboats is compara* 
tively modern, and has become extensive upon all the navigable rivers 
of the country. The obligations and responsibilities arising out of this 
kind of navigation, and properly resting upon the respective vessels con- 
cerned, are novel and peculiar ; and there may be some difficulty in as- 
signing to each vessel its proper measure of responsibility — a difficulty 
that is intrinsic, arising out of the peculiar relations which the respec- 
tive vessels bear to each other in the course of the navigation. In all 
cases where the tug is under the direction and control of the master 
and hands on board of the tow, there is no difficulty in assigning to the 
latter a responsibility for all the damages that may happen through the 
fault of either vessel ; and the converse of the proposition will hold 
equally good, where the tow is under the exclusive direction and control 
of the tug. But where there is a divided command and direction in the 
navigation of the vessels, there must necessarily be, id some measure, a 
divided and separate responsibility assigned to each. What that mea- 
sure shall be, is a question of some difficulty. In the case before me, 
the helm of the tow was under the direction of her captain ; all other 
means used in the navigation of the boat were under the absolute con- 
trol and direction of the master of the tug ; and such is understood to 
be the common relation which these vessels bear to each other in the 
business of towing up and down the North River. Now, although the 
low, her master, and owners, are properly chargeable for any injuries that 
may happen by reason of neglect or unskilfulness iu her management, 
in the course of the voyage, it by no means follows that the tug is free 
from fault. Her power over the navigation of the tow is paramount and 
controlling, to which a corresponding responsibility necessarily attaches ; 
and in all cases, where the proper and reasonable exercise of that power 
can be interposed for the purpose of arresting and avoiding the injury im- 
pending, she should be held responsible for its faithful exertion, and an- 
swerable in case of neglect. Her ^hole duly is not discharged when 
she is so navigated as to avoid committing immediately the injury her- 
self; she must guard, so far as fairly lies within the power she exercise^ 
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over the colliding vessel, against the danger of any injuries being com- 
mitted by her, In this very case, if the master of the tow had had the 
control over motive power himself, he might have avoided thecollisioOy 
notwithstanding the sheer of his vessel. Seeing and apprehending the 
danger, he would, as would have been his duty, stopped the vessel at 
once, and have thus arrested the dangerous consequences of the sheer, 
whether it arose from the fault of the helmsman or of the navigable 
qualities of the canal boat. The motive power being entirely under the 
control of the tug, this duty devolved upon the master and hands of 
that vessel, and the neglect to discharge it properly, under the circum- 
stances and in the emergency, fairly enough subjects her to accounta- 
bility for the damage that happened. I am of opinion, for these reasons, 
that the decree below should be reversed, and that the case be referred 
to the clerk, to ascertain and report the amount of the damage sustained. 
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Before JmUcee M'COUN, HURLBITT and EDWARDS. 

David Leavitt, Receiver of the North American Trust and 
Banking Company v. Richard M. Blatchford, James B. Mux- 
rat, John Horslet Palmer, et al. 

Banking AsBOciatione, although not bodies politic and corporate within the ipirit and roeanini 
of the restrictive cianae contained in the Constitution of this State, are corporations witbto 
the spirit and meaning of its general statutory laws. 

The general laws in reference to monied corporations, are applicable to banking assoeiatjooi, 
except in cases where they cannot be made so, owing to the peculiar character of their 
organization. 

A promise made in consideration of a loan to enable a party to pay an illegal debt, is binding* 
unless the statute makes the act of payment itself illegal. 

A banking association is liable for the payment of money borrowed by its proper officers, al- 
though there is no written contract for re-payment, signed by the President and Cashier. 

Bankiug associations have the right to become indebted in the transaction of their legitimate 
business, and, as a necessary incident, they have the right to borrow money on a oeovenioot 
credit, to enable them to pay a debt actually due. 

Promissory notes or bills of exchange not payable on demand ara illegal and void by the Act 
of May 14, 1840, although they were not intended to circulate, and are incapable of cir- 
culating as money. 

Promissory notes not payable on demand, which have been given as the evidence of an ent* 
ing indebtedness, are void, but the original indebtedness remains: and an assignment of 
property as collateral security for the payment of the debt is valid. 

The circumstances of the case sufficiently appear in the opinion. 

O. N. Titus and George Wood^ for plaintiff. 

William Kent and Charles & Conor, for defendants. 

By the Court, Edwards, J.— The Receiver of the North Ameri- 
can Trust and Banking Company asks the aid of this court, sitting in 
Equity, to set aside and declare void, forty-eight promissory notes, 
made in the name of the Company, and signed by its President and 
Cashier, in the sum of i^ 1,000 each, with interest, payable Iwelvq 
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months after date ; and also to set aside an agreement or trust deed, exe- 
cuted under the seal of the Company and signed by its President and 
Cashier, whereby the Company assigned certain stocks, bonds and 
mortgages in trust to secure the promissory notes. The ground on 
which the plaintiff claims relief, is that the notes and deed were made 
and executed in violation of the laws of this State, and are void. The 
statutes on which he mainly relies, are applicable to monied corporations 
only. The first question, then, to be considered, is whether the North 
American Trust and Banking Company, being an association organized 
under the Act to authorize the business of Banking, passed April 18, 
1838, was a corporation within the letter and spirit of the statutory 
provisions referred to. 

The numerous decisions which have been made, in reference to 
banking associations, have established beyond a doubt, that the com- 
pany in question was a corporation. ( Warner v. Beers, 23 Wend. 
103 ; The People v. The Assessors of Waieriovmy 1 Hill, 606 ; The 
Supervisors of Niagara v. The People, 7 lb. 504 ; Oifford v. Liv* 
ingstoHj 2 Denio, 380.) This was not disputed on the argument. But, 
it was contended that it was not a corporation, in every acceptation of 
the term and within the spirit and meaning of all the general laws ap- 
plicable to monied corporations. 

In the case of Warner v. Beers, which was the first adjudicated case 
on this subject, it was held, and the same doctrine was reaffirmed in the 
case of Gifford v. Livingston, that banking associations under the Act 
of 1838, although corporations, were not such within the constitutional 
provision requiring the assent of two thirds of each branch of the Le- 
gislature to the creating any body politic or corporate. The reason 
given for this decision was that the general banking law did not secure 
exclusive privileges to any particular class of citizens, which might not 
be enjoyed in the same manner by all others. In other words, that 
banking associations were not monopolies ; and that it was only to in- 
stitutions of that character that the constitutional restriction was intend- 
ed to apply. This decision establishes the principle that banking asso- 
ciations are not corporations within the meaning of the fundamental 
law of the State. The question then arises, whether they are such 
within the meaning of its general statutory laws. 

The acts which are invoked by the plaintiff, in support of his claim 
to the relief sought, are, first, that which declares that *'it shall not be 
lawful for the directors of any monied corporation, to apply any portion 
of the funds of their corporation, except surplus profits, directly or indi- 
rectly, to the purchase of shares of its own stock," (1 J?. S. 589, § 1, sub. 
5, 1 ed,) and, second, that which declares that '* no conveyance, assign- 
ment or transfer, nor any payment made, judgment suffered, lien created, 
or security given by any such corporation, when insolvent, or in con- 
templation of insolvency, with the intent to give a preference to any 
particular creditor, over other creditors of the company shall be valid 
inlaw." (I R. iS. 791, 4 9, led.) 

These statutes were passed before the act of 1838 ; and it is contended 
on the part of the defendants that they do not apply to corporations or- 
ganized under that act, because, in the first place, the leffisiature, at the 
time of the passage of the general banking law, intended to create a 
legal existence which would not be a corporation, and believed that it had 
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done so, and that therefore, it could not have intended that the geae- 
ral laws applicable to monied corporations should apply to banking as- 
sociations ; and, in the second place, because there are some provisions 
contained in the act of 1838, applicable to subjects similar to those pro* 
vided for in the general laws in reference to monied corporations, and 
that upon the principle that expreaaio unius est exclusio allerius the 
correct legal inference is, that all the other provisions, not embraced in 
the act of 1838, were not intended to apply to associations under 
that act. 

In reference to the first ground, although it is a fundamental rule that 
every law must be construed according to the intention of the makers, 
still that intention is never resorted to for any further purpose than to 
ascertain what they, in fact, intended to do^ and not for the purpose of 
ascertaining what they have done. Or, to apply the principle to this 
case, we must look to the intention of the legislature to ascertain what 
powers have been given to banking associations by the general banking 
law ; but, the intention of the legislature cannot govern in ascertaining 
what shall be the legal effect of such powers* Neither is it to be resorted 
to for the purpose of ascertaining what is the proper liegal name and de- 
scription of an association possessing the powers granted. When the 
question was before the Court for the Correction of Errors, there was 
no doubt as to the extent of the powers possessed by banking associa- 
tions; the only question was as to which class of legal existences, bodies 
with such powers properly belonged. The court decided that thef 
were corporations ; that is, that the thing which the legislature intended 
to create, and did create, was according to the correct legal construction, 
a corporation. 

Now, the legislature which passed the general laws in reference to 
monied corporations, intended that they should apply to all associa- 
tions which came within that description. The legislature that passed 
the act of 1838 did not, by any provisions in that act, exclude associa- 
tions created under it from the operation of the general laws. It was 
intended, then, that those laws should be applicable to banking associa- 
tions, if, according to correct legal interpretation, they came within the 
description of monied corporations. 

As to the second ground taken by the defendants, there is no doubt 
that the general principles stated are correct ; but, in order to bring the 
case within those principles, it must appear that the provisions contain- 
ed in the act of 1838, are so far inconsistent with the provisions of the 
general law, that there is a clear intention to exclude banking associa- 
tions from its operation. There is nothing in the act of 1838 which is, 
either expressly or by implication, inconsistent with the general law in 
reference to assignments by monied corporations* The principle laid 
down, then, does not apply to the provision of the statute on that sub- 
ject. But it is contended that the section of the general law which for- 
bids the purchase of shares of its own stock by a monied corporation, 
was intended to be superseded by the provisions of the act of 1838, 
which declares that " if any portion of the original capital of any bank- 
ing association shall be withdrawn, for any purpose whatever, whilst 
any debts of the association remain unsatisfied, no dividends or profits 
on the shares of the capital stock- of the association shall thereafter be 
made, until the deficit of capital shall be made good. And, if it shall 
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appear that any such dividends have been made, it shall be the duty of 
the chancellor to make the necessary orders and decrees for closing the 
affairs of the association." {Laws 1838, p. 252, } 28.) This provision 
is not inconsistent with the section above cited from the general law, 
which prohibits the purchase of shares of its own stock by a monied 
corporation. On the contrary, it is not strictly in reference to the same 
subject matter; and it seems to have been intended to provide against 
a mischief of a different character. One law was intended to prevent 
the purchase by a monied corporation of shares of its own stock, ex- 
cept from its surplus funds. The other was intended to prevent a divi- 
dend by a banking association after any portion of its capital stock 
should be withdrawn, and whilst any of the debts of the association re- 
mained unsatisfied. 

But, to remove all doubt upon the subject, it seems to me that it is now 
settled by authority that the general laws in reference to monied corpo- 
rations must apply to banking associations. In the case of Warner v. 
Beers, it is true that it was held that banking associations were not cor- 
porations within the spirit and meaning of the constitution. Bnt, in 
all other respects, when the question has arisen, they have been held to 
be corporations. In the case of The People v. The Assessors of the 
Village of Watertownj it was decided by the Supreme Court that they 
were monied corporations within the meaning of the statute, which de- 
clares that monied corporations deriving an income from their capital, 
or otherwise, shall be liable to taxation. (1 R. &, 414. § 1, 1st ed.) In 
the case of TTie Supervisors of Niagara v. The People^ a similar doc- 
trine was laid down by the Court for the Correction of Errors. In the 
Matter of the Bank of Dansville, (6 Hill, 370,)in which an application 
was made for the summary interference of the court to set aside an elec- 
tion of directors by a banking association, the court also held that gene- 
rally the laws in reference to monied corporations, applied to banking 
associations, although they held that, in that case, the general law in 
reference to the election of officers of monied corporations, (1 R. S., 
598, i 47 to i 50,) could not be made applicable to banking associations, 
owiti^ to the peculiar character of their organization. 

It follows then, as a conclusion, that both upon principle and au- 
thority, the statutes which have been referred to in relation to mo- 
nied corporations, and which are relied upon by the plaintiff as one 
of the grounds on which he claims the aid of this court, are appli- 
cable to associations under the general banking law. 

The next question which arises is, whether the promissory notes 
and trust deed were founded on a valid legal consideration. 

It is contended on the part of the plaintiff that the money lent by 
Palmers, Mackillop, Dent & Co. to the North American Trust and 
Banking Company, and which formed the consideration of the instru- 
ments in question, was used by the company for the purpose of pur- 
chasing shares of its own stock, in violation of the provisions of the 
statute above cited; and that Palmers, Mackillop, Dent d&Co., at the 
time of the loan, knew of the purpose to which the money was to 
be applied. 

I shall assume, in the first place, in compliance with the views 
which have already been expressed, that if such a purchase of stock, 
as is alleged, was made by the company, in any other manner than 
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out of its surplus funds, the act was illegal. And I shall further 
assume that the plaintiflf in this suit, who represents the creditors of 
the association, has the right to set up such illegality. 

There are two questions, then, to be considered: 1. Whether the 
money lent was used as is alleged : and, 2. Whether the loan Txras 
made with knowledge on the part of the lenders, of the uses and pur- 
poses to which the money was to be applied. As these are questions of 
lact, it will be necessary to inquire into the circumstances connected 
with the loan, and to consider the manner in which it was made. 

It appears from the proofs, that shortly after the organization of the 
North American Trust and Banking Company, Shaw, a London banker, 
was in the city of New-York, attending to the business of the house, of 
which he was a member. It further appears, that, while here, he ad- 
dressed a letter to Palmers, Mackillop, Dent & Co., at London, in which, 
after representing with great earnestness the valuable services which he 
supposed would be rendered by the North American Trust and Bank- 
ing Company, in assisting the suspended houses, and in alleviating the 
commercial distress of the country, he introduces the company to the 
confidence of his London friends and correspondents. Upon this iutro- 
duction, a business intercourse between the parties commenced. 

At the time when the Banking Company had completed its organiza- 
tion, it was supposed that by the sale of its own stock, it could place it- 
self in a condition to carry on the banking operations for which it had 
been formed. In this expectation, it was disappointed ; and in order (o 
meet its liabilities, it sent state stocks, which it had purchased to a very 
large amount, to England, for sale. Palmers, Mackillop, Dent & Ca 
were the bankers through whom a portion of its stocks were sold, 
and who were also employed by the Company in other transactions 
connected with its foreign business. These relations continued until 
about the fourth day of April, 1840, when bills of exchange to the 
amount of £33,500 drawn upon Palmers, Mackillop, Dent &, Co. 
were presented to them for acceptance. These bills had no connec- 
tion with any previous transactions between the parties. They were 
not drawn upon any funds which the Banking Company had in the 
hands of the drawees, nor upon any existing credits, and, owing to 
accidental causes, they were not accompanied with any letter of ex- 
planation. Under these circumstances, acceptance of the bills was re- 
fused, and they were noted for non-acceptance. On the 6th April, in 
the same year, a letter was received from Beers, the President of the 
Banking Company, bearing date the 2d March, 1840, in which he 
stated that the Company had authorized a credit in favor of Thos. 
E. Davis for £46,875 ; the bills to be drawn at ninety days' sight, 
and to be renewed in case certain bonds in the hands of Palmers, 
Mackillop, Dent & Co. should not have been previously cashed. The 
letter speaks in high terms of the wealth, respectability and pru- 
dence of Davis, and refers to their " mutual friend" Fletcher Wilson, 
for an explanation of the motives which had induced the Company 
to grant the credit, and of the advantages which might be expected 
to accrue from it. Upon the strength of this letter, and of repre- 
sentations which were made to Palmers, Mackillop, Dent & Co. by 
a friend in London, as to the wealth of Davis, they resolved to ac- 
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cept the bills, and afterwanls did so, and finally, after tiiro renewals, 
paid them in full. 

It is alleged on the pari of the plaintiff, that these bills were 
drawn for the purpose of enabling the Company to purchase five 
thousand shares oi its own stock ; and it is also alleged that this 
fact was known to the drawees at the time of their acceptance of 
the bills. 

The first question to be considered is, whether the bills were 
drawn and accepted for the purpose, and in the manner alleged. 

It appears by the testimony of Strong, who was then one of the direc- 
tors or the Company, and who is the principal witness on the part of the 
plaintiff, that on the 28th February, 1840, the Company purchased five 
thousand shares of its own stock. It further appears that in order to make 
such purchase, two sets of bills were drawn ; the first set upon Palmers, 
Mackillop, Dent A Co., in favor of Huth & Co., and other bankers in 
England ; and the second set, upon Huth & Co., and the other houses 
in whose favor the first set of bills had been drawn ; the second set of 
bills having been drawn against the anticipated acceptances of the first. 
The second set of bills was sold in the city of New- York, and it was 
with the proceeds of such sale, that the stock in question was pur- 
chased. It appears^ then, that the stock was not purchased by the bills 
drawn on Palmers, Mackillop, Dent & Co., but that it was purchased 
with the proceeds of other bills ; and that the whole transaction had 
beenoompleted, not only before Palmers, Mackillop, Dent & Co. knew 
of it^ and before the bills drawn upon them were accepted, but before 
they hcMi been sent from this country. 

b was contended, however, on the part of the plaintiff, that although 
Palmers, Mackillop, Dent A Co^, had no knowledge of the purchase 
before it was completed, still that Fletcher Wilson was their agent, 
and that he had notice of the intended^ stock transaction, at the time 
the bills were drawn, and sanctioned it as such agent. 

The first inquiry here is^ whether Wilson was the agent of Palmers, 
Mackillop, Dent d& Co« It seems to me, that the proof shows4)eyond a 
doubt, that he was not. The answer of Palmers, Mackillop, Dent &> 
Co., which In this respect^ is responsive to the bill, unequivocally and 
positively denies such agency. There is no evidence that he was ex- 
pressly authorised to act as agent, or that he was expressly acknow- 
ledged as such. Neither does the testimony of Strong or Davis, the 
two witnesses who are relied on for this purpose, show any act from 
which the agency of Wilson can be implied. It is evident, too, that 
the Company did not consider him an authorized agent. It never treated 
him in the transaction as if it so regarded him. The letter of Beers 
does not pretend that Wilson had authorized, or that he had any right 
to authorias the drawing oi the bills of exchange to which the letter 
alludes. He is spoken of as ^' our mutual friend,'' to whom Beers refers 
for explanations which he thinks will satisfy the drawees of the bills. 
Palmers, Mackillop, Dent & Co. cannot then be charged with know- 
ledge of the facts which were known by Wilson. Such being the case, 
the firm of Palmers, Mackillop, Dent & Co. had no knowledge of the 
stock purchase, either actual or constructive, till after the presentment 
€i the bills of exchange to them in London for acceptance. 

'The question then arises, how soon after such presentment, they re- 
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ceived notice. The letter of Beers was received on the 6th April. In 
that letter no actual notice was given, but it is contended that the refer- 
ence which it makes to Wilson, was of such a character as to put the 
drawees of the bills on their inquiry, and operated as constructive no- 
tice to them. It is not necessary to examine as to how far the rule in 
reference to constructive notice extends. For if we adopt the rule laid 
down by the counsel for the plaintiff, that whatever is calculated to create 
a suspicion as to the legality of a transaction, is constructive notice of the 
nature of such transaction ; still there would be nothing in this case to 
charge the drawees with constructive notice. 

The reference to Wilson was calculated rather to allay than to excite 
suspicion. And it certainly could never have been supposed by Pal- 
mers, Mackillop, Dent & Co., when they were referred to the mutual 
friend of the parties for an explanation, which the letter evidently im- 
plies, would prove satisfactory, that on inquiry of their friend, it would 
be disclosed to them that the transaction was illegal. The same re- 
marks are applicable to the letter of Davis. 

If 1 am correct in these views, it follows that the first notice o{ the 
stock purchase which Palmers, Mackillop, Dent Sc Co. received, was 
that which was contained in the letter delivered by Murray to Palmer, 
on the evening of the 7th April. It becomes important here to ascertain 
what was the situation of the bills of exchange at that time. In the an- 
swer of Palmer, which, in this respect, is responsive, he says that the 
bills which had been presented, amounting in the aggregate to £33,600, 
had been accepted, or agreed to be accepted. It appears that £19,000 
were held by Huih&Co.; that $3,600 were held by Mastermand&Ca; 
and that £11,000 were held by Palmers, Mackillop, Dent &, Co. It also 
appears by the testimony of Maitland, the clerk of Palmers, Mackillop^ 
Dent & Co.« that the bills in their hands were accepted, and passed to 
the credit of the Company, in consequence of the receipt of the letter 
of Beers, although he does not distinctly state whether this was done 
before or after Palmer's interview with Murray. And Murray states in 
his testimony, that in his interview with Palmer, the latter stated that 
on the receipt of the letter of credit, and on the assurance of his friend 
Melville Wilson, as to the responsibility of Davis, he had sent notice to 
Hath & Co., and to Masterman & Co., that Palmers, Mackillop, Dent 
& Co. had decided to accept the bills held by them. It appears, then, 
that as to upwards of £20,000 of the bills drawn on them. Palmers, 
Mackillop, Dent & Co., had given notice of their intended acceptance 
before the receipt of Fletcher Wilson's letter. It will be remembered 
that by the law of England, a verbal acceptance of a foreign bill of ex- 
change is binding. {Chitty onBUls, 172.) But it was contended on 
the argument, that, inasmuch as the bills of exchange had not been de- 
livered up to the holders, after notice of their intended acceptance, and 
as there had been no express assent to the acceptance, on the part of the 
Iiolders, it was revocable ; and that Palmers, Mackillop, Dent 6c Co. 
were not bound by it. {See Story on Billsy 252.) It is undoubtedly 
true, as a general rule, that an acceptance of a bill, not communicated to 
the holder, is revocable, before the bill is delivered up. But is the rule 
the same, where the acceptance is communicated, even although there is 
no delivery of the accepted bill ? In the case of Cox v. IVoy, (5 Bam. 
& Aid. 474,) Bay ley, J,, says, "it is not the mere act of writing on the 
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bill, but the making a communication of what is so written, that binds 
the acceptor ; for the making the communication is a pledge by him to 
the party, and enables the holder to act upon it." Can it then be said 
with certainty, that in case the holders of the bills had insisted on the 
notice which they had receiired as a binding acceptance, Palmers, Mac- 
killop,Dent Sc Co. could have successfully resisted such a claim? To 
say the least of it, the case admitted of a question. The holders of the 
bills might have made arrangements in their business founded upon the 
notice which they had received ; and, even if Palmers, Mackillop, Dent 
& Co. were not legally liable, still a regard for their faith as merchants 
would have required them to fulfil the promise which they had made, 
and upon which others had depended. As to the bills which had not 
been presented at the time of the receipt of Wilson's letter, Palmers, Mac- 
killop, Dent & Co. were uncommitted. But the letter of credit was an en- 
tire contract, and it would have been questionable how far the parties to 
it would have been liable to Palmers, Mackillop, Dent & Co. in case, 
they had honored but a part of the bills drawn under it. It might pos- 
sibly be that if, immediately on the receipt of Wilson's letter. Palmers, 
Mackillop, Dent & Co. had countermanded the notice of acceptance, 
they would have escaped all legal liability. But if, in the embarrassing 
situation in which they then stood, they were induced to keep the pro- 
mise which they had made, and in order to remove all legal question, 
thought it expedient afterwards to accept the other bills drawn against 
the entire credit, can it be said that a claim thus created, arose ex turpi 
causa 7 particularly when upwards of a month had elapsed after the 
illegal transaction had been consummated. It seems to me that neither 
law, equity nor morality would require such a conclusion. 

The question has frequently arisen in England as to how far a con- 
tract for the repayment of money advanced by one party to aYiother, to 
enable him to pay an illegal debt, could be enforced. In the case of 
Faikney v. Reynous^ (4 Burr., 2069,) two persons had been jointly en- 
gaged in stock-jobbing transactions, and one of them had advanced mo- 
ney on behalf of the other for compounding differences : it was held 
by Lord Mansfield that a suit could be maintained upon a bond given for 
the payment of the money advanced, on the ground that there was a 
new consideration. In the case of Petrie v. Hannay^ (3 T. R., 419,) 
which was a similar transaction, it was held that the party who had 
advanced the money could recover it back, it having been advanced for 
the benefit of the other party, and with his privity and consent, and he 
having, subsequently to the advance, made an express promise of pay- 
ment. In the case of Booth v. Hodgson^ (6 T. R., 403,) which also 
arose out of a stock-jobbing transaction, it was held that one partner, 
who had advanced money for the benefit of another, could not recover 
it back on an implied assumpsit. And the court there stated that an ac- 
tion could not be sustained because, on the whole case, no promise could 
be implied, except that which arose out of an illegal contract. In the 
case of Auberi v. Maze, (2 Bos. & Pul., 371,) where one partner had 
advanced money for the benefit of another, in payment of losses on ille- 
gal insurances, it was held that no action would lie ; and the sound- 
ness of the distinction taken in the case of Petrie v. Hannay, between 
an express and an implied promise was doubted. It will be remember- 
ed that in all these cases the party who advanced the money had been 
particeps criminis in the original illegal transaction. 
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There is another claM of cases iki which luMons haVe been sustained 
for money advatited to a person, to enable him to pay a debt which had 
been illegally contracted, bat whefre the lender wais not s JP&rty to tb6 
illegal transaction. In the case of iRobirUon V. Bland^ (2Barr., 1077,) 
money lent to pay a gamiYig debt Wfts heftd recoverable. A similar de- 
cision Was made in Ilcinbfook ir. BdUj (2 Wils., 309,) see also Coars&n 
V. Raubat, (2 Bay, 560.) 

In the case of Armstrdng V. Totefj (11 Wh«at., 268,) the English 
cases were reviewed by Ch. J. Marshal), and the rate which he de- 
duced from them is, that Where a contract grows immediately out of, and 
is connected with an illegal or immoral act, it cannot be enforced. But 
if the promise is entirely disconnected with the illegal act, and is found- 
ed on a new consideration, ft is not affected by the illegality of the act, 
although it was known to the party to whom the promise was made. 
Thus, if the party who advanced the money knew that it was to be paid 
in discharge of a debt not recoverable at hiw, still he could maintain an 
action for its recovery. The case of Cannan V. Bryce^ (3 Bam. & Aid., 
1?9,) does not conflict with this rale. In that case money was lent to 
enable a party to pay an illegal debt, and the court held that \l coutd 
not be recovered back by the lender. The ground of that decision was, 
that, in the case then before the court, the statute made the act of pay- 
men/ illegal, and the loan was, consequently, for the purpose of enabling 
a party to do an illegal act. But where the statute does not make tfw 

Sayment itself illegal, a promise founded on k loan to pay an illegd 
ebt, does not arise out of an illegal transa(^tion, and is not oootf6cti6& 
with it, and the maxim, et turpi causa non oritur actio^ does not ap- 
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tut if it should be admitted that money lent to pay an ille^ d^bt 
cannot be recovered, still I think that the claim of Pklmers, Mackiflop, 
Dent 4k Co., can be sustained ; for as a question of fact, it seems to me 
that the loan made to the banking company, was not only not made fbt 
the purpose of enabling it to purchase its 6wn stock, but thftt it was not 
made for the purpose of enabling it to pay for stock already purchased. 
As has been before stated, it appears by the testimony of Sth>ng,^that 
the stock was purchased on the 28ch t^eb., 1840 ; and that it was paid for 
out of the proceeds of other bills tham those drawn on Palmers, Mackillop, 
Dent& Co., before the bills drawn on them had been pnestoted for ac- 
ceptance. It must follow, then, that the bills wereaccepted, not to enabte 
the company to pay an illegal debt, but, to uSe the language bf Murmy, to 
save"", it from a ** crisis in its affairs which would have compelled it to 
wind up." The officers of the compatry had pl&ted it in such a situatioAD, 
that the acceptance of the bills was necessary to prevent its piDStnCtidtt 
and ruin. It was in reference to this consideration, and for the purpose 
of avoiding a result which would have been so disastrous, that Pal- 
mers, Mackillop, Dent & Co., much against their wish, were forced to 
become the creditors of the company. 

The next question to be considered, is, bow far the Ntnth American 
Trust and Banking Company had the power to borrow money. The 
eeiieml banking law gives no sncti power in express terms. It speCi* 
fies the general powers of banking associations, and then confers such 
incidental ones as shall be necessary to carnT on their business under 
^be powers specifically granted. Without reference t6 the banking law. 
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it fa a g6ti0i^I fciKdamenthl priticiple, that when a ri^t is giv^n, all 
powers ai^ giireh Whidh ai^ necessary to the exercise and enjoyment of 
(he right. Now, it cattndtbe questioned that a banking assocfation tiiay 
become ibdetfted in rtie exercise of its imdoubted legitimate business. 
It has the right to receive deposits, and it mnst become indebted for 
them. It has the right tot)urdiase gold and silver buHion, foreign coins 
and bjlls of exdhange, and it may become indebted upon such purchase. 
It irequtre^ StM6 sto6^ksas a Uasist>f its circulation ; arid it may lawfully 
conti^ct k d^bt in the purchase of State stocks for that purpose. There 
may be e/ther ways in Which a banking association can become legally 
indebted. If it has the right to become indebted, it may become liable 
for the payment of its debts, at a time when, owing to disappointment, 
unexpected losses, or some unforeseen casualty, it has no available 
assets to meet its engagements. This emergency may occur in the 
soundest and best regulated association. The question tnen must arise, 
whether a solvent institution is to fail to meet its liabilities, and be 
broken up and ruined, or whether it shall be permitted to substitute a 
credit for some convenient period of tiitae, in ^e place of a debt then 
due and payable ; or, in other words, whether it can substitute one cre- 
ditor in the 'place of another ? The power to borrow, then, is t neces- 
sary incident to the power to become indebted. It is a power without 
which no banking association could safely carry on its business. 

It is contended, however, that the loan in this case was never autho- 
rited by the company. On refeitence to the articles of association it will 
h6 seen that all the potireis, rights and privileges of the association weiie 
delegated to, and vested in a boatd of directors, and such cfficen^ and 
agents as they i^ould ap|xy!nt. {Aft. 2, H, p. 50.) It wa^ also provided, 
in Che articles of association, that t^e board of directors should have 
authority to make subh by-laws, rules and regltlatiotis for the lAanage^ 
fnetat of the busings of the association as they thight think expedient. 
{Art 4,'i2, p. 61.) Und^ir ahd in pursuaifice of these provisions, the 
directors adopted a set of by-l&ws, and divided all the busihess of th% 
company itito two departments. {Bjf-LaiJbSj ^ 1, 2, b. 56.) They tbeh 
delegated the power to coiftduct the business Of one departm^Ut to a earth 
xhittee of investments and finable, and the power to conduct the busi- 
ness ti[ the other depattment to a committee of foreign and dottiestic e±^ 
ch&nige. {By-LaiffSf § 1, 2, 3, 4, p. 66.) AH the btlsiness of the tcfm*' 
pany was to be transacted by these two committees. lu this distribu- 
tion the general powers of the director^ over the finances were conferred 
Upon the tommittee of investments and finance ; and the power to bor- 
row money, assuming it to have existed, must have been a necessary in- 
cidental part of the powers of that committee. By reference to the print- 
ed base, (p. 288,) it appears that on the 28th February, 1840, a resolutf ou 
Was passed by the committee of investments and finance, instructing and 
authorizing the drawing of bills or the granting of credits upon Pal- 
kuers, Mackillop, Dent & Oo. In pursuands of this resolution, a letted 
was sent by Beers, the president of the company, to Palmers, Mackillop, 
Dent & Co., informing them that the banking company had authorised 
a credit in favor of Davis to the amount of £46,875. It was against 
this credit that the bills accepted by Palmers, Madkillop, Dent & €o. 
were drawn. The letter of credit waft signed by Beers, as president of 
the company. 
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The general banking law provides that contracts made by any bank- 
ing association, shall be signed by the president or vice-president, and 
cashier. {Laws 1838> p. 250, § 2L.) It is contended on the part of the 
plaintiff in this suit, that the letter of credit being signed only by the 
president, did not bind the company. It cannot be denied, that if it is 
to be treated as the contract between the parties, it was not executed as 
the law required that written contracts should be. But does it follow- 
that the loan itself, the receipt of which was authorized by the associa- 
tion through the proper committee, by a resolution duly passed and com- 
municated to the lenders, does not create a liability on the part of the 
company ? In the case of a deposit, the depositor does not, except in 
special cases, receive a written contract for repayment. In the present 
case, the claim of the lenders is not founded on the letter of credit ; it 
is founded on the liability of the company to repay a sum of money 
which it legally borrowed, and for which consequently, it became le- 
gally indebted. 

The next questions which arise are as to the legality of the promis- 
sory notes, and of the agreement or trust deed. 

It appears by the testimony, that the bills accepted by Palmers, Mac- 
killop. Dent 6c Co. were twice renewed, and that on the 5th October, 
1840, and after the second renewal, but while the bills were running, 
Blatchford, their attorney in fact, addressed a letter to Davis, stating 
that they were desirous of having the credit closed, and that they were 
unwilling to continue it beyond the second renewal, then in progress. 
After the receipt of this letter by Davis, and the communication of its 
contents by him to the company, it was agreed between the parties that 
certificates of deposit to the amount of £48,000 should be given by the 
company to Palmers, Mackillop, Dent &, Co., payable in twelve months 
after date, with the privilege of renewal for six months ; and that, as 
collateral thereto, certain securities should be assigned to Blatchford and 
Murray in trust ; it was also agreed that Davis should give his bond for 
$110,000, which should constitute n part of the securities to beassigned, 
and that he should be released by Palmers, Mackillop, Dont & Co. In 
pursuance of this arrangement, and on the 30ih November, 1840, a re- 
solution was passed by the committee of investments and finance, ap- 
proving of the form of the proposed agreement, and authorizing the pro- 
per ofilcers of the company to execute and deliver it, together with the 
certificates of deposit therein referred to, and to assign the securities 
mentioned in the schedule thereto annexed, and to do all other acts ne- 
cessary to carry into effect the provisions of the agreement In pursu- 
ance of this resolution, and on the day of its passage, the agreement was 
executed and delivered to Blatchford and Murray. It appears, however, 
that instead of certifiycates of deposit being delivered, as agreed upon, 
promissory notes were issued to the amount of the indebtedness of the 
company, signed by the president and cashier, payable to the order of 
Cooke, in twelve months after date, and endorsed by him, and it does 
not appear that certificates of deposit were ever given. 

It is contended by the plaintiff that the agreement or trust deed thus 
executed is illegal and void. 

The first objection which is made is as to its execution. It has 
already appeared that it was approved by the committee of investments 
and finance, and that its execution was authorized by them. It also ap- 
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pears, by reference to the instrument itself, that it was signed by the 
president and cashier, pursuant to the provisions of the general banking 
lav. The question then arises, whether the committee of investments 
and finance had the power to authorize its execution. The powers of 
this committee have already been examined, and it seems to me clear, 
that in the delegation of the powers of the directors to the two com- 
mittees, this power was conferred upon the committee which aulhoriised 
the execution of the agreement. It is evident that the directors them- 
selves supposed so, for there is no proof that any doubt or dissent was 
ever expressed by any one. 

The next objections made by the plaintiff are to the agreement or 
trust deed itself. In the first place it is contended that the promissory 
notes given by the Company, being payable after date, are illegal and 
void. By the act of May 14th, 1840, it is provided that <' no banking 
association shall issue or put in circulation, any bill or note of such as- 
sociation, unless the same shall be payable on demand without inte- 
rest." {Laws 1841, p. 368.) It seems to me that the notes in question 
are clearly void by the provisions of this statute. It was contended on 
the argument, on the part of the defendants, that the act refers only to 
notes intended to be put in circulation, and capable of circulating as 
money; and that the fact that these notes were drawn in large amounts, 
and made payable in London in sterling money, shows that there was 
no such intention, and could be no such effect in this case. The an- 
swer to this is, that there is no such qualification in the statute. The 
object contemplated by the legislature unquestionably was to prevent 
the circulation as money, of notes not payable on demand ; but the 
method of effecting that object was, to prevent the issuing of such notes 
absolutely, without reference to the intention or effect of such issue. 
But, even if the qualification contended for should be adopted, it can 
hardly be said with certainty, that commercial ingenuity could not have 
devised some scheme, by which the notes in question might have 
entered into the circulation of this State. In the case of Sfwi/i v. 
Beers^ (3 Denio, 70,) the qualification which has been suggested, was 
expressly repudiated. (See also Ontario Bank v. Schermerhom^ lU 
Paige, 112.) 

But it was further contended on the part of the defendants, that 
even if the statute does apply to the notes in question, still the com- 
pany is liable upon them, and that the only effect of their issue is to sub- 
ject the officers of the Company to the penalty prescribed for the viola- 
tion of the statute. There are cases in which a penalty is imposed for 
doing an act, where the act itself is not void. Those, however, are 
cases where the penalty is imposed merely for the purposes of revenue, 
and not where the act prohibited is against public policy. {Bartletl^v, 
Vinerj Carthew, 262 ; De Begnis v. Armistead, 10 Bing. 107 ; Foster 
V. Taylor, 3 Nev. & Man. 244 ; S. 0. 6 B. ik Ad. 887 ; Ferguson v. Nor- 
man, 5 Bing. N. C. 76 ; Hallett v. Norvion, 14 Johns. R. 290 ; Cope 
V. Rowlands, 2 Mees. & Wels, 149 ; Griffith v. Wells, 3 Denio, 226.) 

In this case, the mischief intended to be prevented was the circula- 
tion of the notes of banking associations not payable on demand. The 
person who receives them is supposed to know the law, and, by receiv- 
ing and aiding in the circulation, he becomes particeps criminis. 

By reference to the agreement or trust deed, it will be seen that cer- 
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tificates of depowite, and not promissory notes, were to have been ^vea 
by the Company. And Blatchford, the attorney of Palmers, Maekilli^ 
Dent 6c Co., says in bis answer, that he had the impressioa that they 
had been given, until a long time after the execntion of the agreement. 
I will suppose, however, for the present, that the promissory notes were 
substituted in the place of certifioates of deposit, by consent of all the 
parties, or in other words, that the notes given are what it was intended 
should be given, but that they are miscalled in the agreement. The 
question then arises, how far the ille^Hty of the notes renders the tmst 
deed void. It is a well settled principle of law, that if there are dif> 
ferent and distinct undertakings in the same contract, some of which 
are legal, and some illegal, the law will sustain the good, and make void 
only the bad. *' The common law is like a nursing father, and makes 
only void that part where the fault is, and preserves the rest." Where 
the statute declares the instrument itself void, the rule is otherwise. 
Now, in this case, the indebtedness which the agreement was intended 
to secure, was not created by the promissory notes. It already existed. 
The notes were merely evidences of it. The object of the agieemeoc 
was to secure the indebtedness, and not to secure the performance of an 
illegal contract. The notes extended the time for the payment of the 
delH of the Company, and operated rather for its benefit, than for the 
benefit of Palmers, Mackillop, Dent & Co. If the notes had been de- 
stroyed, the indebtedness would have remained. One of the evidencef 
of indebtedness would be gone, and that is all. But suppose the promis- 
sory notes were a security, as they were called on the argument, the con- 
sequence then would be, that being illegal and void, Palmers, Mackillop, 
Dent A Co. would have one security less. Ijt is well settled that where 
there is a security given for the payment of a debt, although the secu- 
rity may be illegal and void, yet, if in the same instrument there is a 
contract to pay the debt, the contract may be enforced. {Mouys v. 
Leake. % T. R. 411 ; Kerrie&n v. Cofe, 8 East, 281 ; Fh-guson v. Nor- 
man^ 5 Bin^. N. 0. 76 ; Utiea Insurance Company v. Kipj 8 Cowen, 
20.) And It necessarily follows, that if there are two securities for a 
debt, and one fails, the other is not affected; But it is said that the 
agreement in this case is, that the proceeds of the securities assigned 
shall not be paid over till there is a default in the payment of the notes, 
after they have become due, and that they being void| ab iniiiOf and 
therefore not capable of beooming due, the contingency upon which 
the trustees will be bound to pay over the proceeds ^of the securities, 
will never occur. 

There are two elementary principles applicable to all contracts ; firet, 
that they must be construed according to their legal effect ; and second, 
the! they must be so construed ui res magis valeai quam pereat. Now 
the object and intention of the agreement in question was to secure an 
existing indebtedness. The time when the notes were to become paya- 
ble was fixed upon as a date when the right of Palmera, Mackillop, Dent 
& Co. to receive the proceeds of the assigned securities should become 
absolate. As an evidence that such was the intention of the parties, the 
agreement itself acknowledges the indebtedness^ and states that the Com- 
pany was desirous that the whole of it should rest on its responsibility, 
and that Palmers, Mackillop, Dent & Co. should make claim for it only 
against the Company, and against the securities agreed to be deposited 
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for their indemnity. It was never intended by the parties that i^ 
owing to any informality in the notes themselves^ they should not be 
legally payable, the assignment of the securities should become void. 
Stich was not the object and intention of the parties to the agree- 
ment, and such is not its legal effect. If for any cause, other than 
the discharge of the indebtedness, the notes were not paid at the time 
when made payable, th& rights of Palmers, Mackillop, Dent d& Co. to 
the securities, under the agreement, became absolute. 

But it is contended that, by the terms of the agreement, the secu- 
rities are, in case of default, to be held for the benefit of the holders 
of the notes ; and that, of consequence, any claim made by such holders 
must be made by virtue of the notes, and, if they are void, the claim 
must be void. It appears as a fact in the case, that all the^ notes 
are now held by Palmers, Mackillop, Dent & Co,, and ihe.it agents. 
The original indebtedness existed and still exists, in their favor ; and 
it was to indemnify them that the trust deed was executed. Shall 
they then be permitted to lose the benefit* of the indemnity because 
the agreement contemplated that the notes might be transferred toothers, 
and intended, in case of such transfer, to indemnify the holders ? The 
agreement says, that after default shall be made in the payment of the 
notes, the securities shall be sold, and the proceeds shall be paid over 
to Palmers, Mackillop, Dent & Co., or Any other parties who shall then 
be holders of the certificates. The term " holders" is merely descriptio 
persona; and if the holders of the notes, are also the original creditors, 
for whoso benefit alone the securities were assigned, shalF it be said that 
they must lose the benefit of the securities, because a farther provision is 
nude, which is not attempted to be enforced, and in reference to which, 
inasmuch as there has been no transfer of the notes, the question whe- 
ther it can be legally enforced, or not, does not, and cannot arise ? The 
provision as to other persons than tho original creditors, is a distinct 
alternative undertaking, and ought not, inequity, to be permitted to de- 
stroy the claim of Palmers, Mackillop, Dent ic Co. 

But it is said that a Court of Equity cannot create a new security. 
This is unquestionably true. And, if the construction which I have 
given has that effect, it cannot be sustained. In the case of Hunt T. 
Rouamanier^ (3 Mason, 304|) which was cited on the 'argument, the 
true principle was laid down. In that case the plaintiff, instead of tak- 
ing a bill of sale of a vessel for his security, had taken a power of 
attorney authorizing the execution of a bill of sale. The reason given 
by him for doing st» was, that be did not wish to take out new papers in 
his own name. After the execution of the power of attorney^ and be- 
fore any thing was done under it, the maker died. The plaintiff then 
claimed that the personal representatives of the deceased should execute 
a bill of sale. The court held that, as the plaintiff had refused to take 
a bill of sale, and had designedly taken a security of a different kind, 
which had become unavailable, they could not substitute a new secu- 
rity. That case differs widely from the present. Here, nothing new is 
to be done. All that is necessary is to sustain what has been doue, so 
far as it is legal, and to reject that which is illegal ; to separate the 
sound from the unsound parts of the agreement 

I have hitherto considered this case as if the promissory notes were 
the certificates of deposit alluded to in the agreement. It now becomes 

VOL. VI. 63 
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necessary to consider what would be the effect upon the agreoment in 
case they should not be so regarded. The consequence, of course, 
would be that, in this respect, the agreement has not been performed. 
But a Court of Equity considers that done which ought to be done, and 
the ngreement must be construed in the same manner as if certificates 
of deposit had been given to Palmers, Mackillop, Dent & Co., and were 
now held by them. 

The next questions to be considered are : 1. Whether the agreement 
or trust deed was executed when the banking company was i}i5oIvenr, 
or in contemplation of insolvency. 2. Whether it was executed with 
the intent to give a particular creditor a preference over other credi- 
tors of the company. 

It a^ppears by the testimony, that the trust deed was executed on 
the Sdth Novetnber, 1840. It also appears that on the 1st October, 
1S40| a committee was appointed by the company, to examine into 
the condition of its affairs. On the 23d December, in the same year, 
the committee reported. In their report they state that ^ the accounts 
of the company have been for some time past in a course of crUieal in- 
vestigation^ and that a statement has been made up to the first day of 
October, 1840 ; since which period they have undergone little^ t/ any, 
relative change" That report was signed by the committee, and pub- 
lished, and Slates a balance of available assets over debts amounting to 
$2,321,395 35. In opposition to this report, and for the purpose of 
showing its entire fallacy, and that the company was at that time insol- 
vent, Strong, .who was then a director of the company, was examioei 
as a witness on the part of the plaintiff. His testimony is general. He 
states, in reference to a portion of the assets, that he should ^^ think pro- 
bably one-third were not collectable." In reference to other assets, he 
says that he *^ should think that but a small proportion was collected.'' 
The rest of his testimony is of the same indefinite character. Strong 
is the only witness, on this point, on whom the plaintiff relies ; and it 
is from this testimony that we are to infer that the company was insol- 
vent. It will be remembered, in considering how much weight is to be 
attached to the testimony, that in the autumn of 1840, the Oommercial 
Bank of the City of New- York, of which the witness was at the time 
president, !ent*between $39,000 and $40,000 to the company, and thai 
the loan was made with his approbation and advice. It will also be re- 
marked, that in or about the month of January, 1841, he was interested, 
to the amount of at least one-fourth, in the purchase of from two to 
three thousand shares of the stock of the con[>pany ; and, what is more 
extraordinary, he, as one of the committee who had made a critical in- 
vestigation of the affairs of the company, signed the report of the 23d 
December, 1840, showing a surplus of upwards of $2,000,000, and pub- 
lished it to the world with his assurance of its verity. 

There must generally be a difficulty in ascertaining what was the 
value of liabilities and things in action, at any particular antecedent 
period ; but, certainly, there can be a nearer approximation to it, and 
upoi% more satisfactory testimony, than is offered in this case. 

The proof is equally unsatisfactory to show that the agreement in 
question was executed in contemplation of insolvency. The company 
did not stop payment until some months afterwards, and all its acta 
show that at that time, not only its earnest hope, but its sincere ex- 
pectation, was that it would avoid insolvency. 
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Bnt, irrespective of these considerations, it does not appear that any 
preference was intended, or has in fact been made, nor that there 
are not now sufficient assets in the hands of the Receiver to pay all 
the lawful debts of the company. 

It is further objected to this agreement, that it was made to hinder, 
delay and defraud creditors. Before examining this part of the case, 
I would remark, that the decision which was made by the Vice-Chan- 
cellor of the first circuit, in the case of Leaviit v. Yates et al^ does 
not apply to the instrument in question. In that case, the trust deed 
executed by the company to Yates and others, was made, not to 
secure debts previously contracted, but to secure future liabilities 
about to be contracted, and which might not be contracted for the 
period of thirteen months afterwards. The property assigned waS 
thus locked up in trust, for that space of time, when there might 
not be, during the, whole period, any cestui que trusty who would 
acqnire an interest in it. In this case there was an existing indebt- 
edness. The creditors, in very decided terms, announced their reso- 
lution not lo continue the credit any longer in its then existing state. 
It was at that time, and for the purpose of obtaining an extension of the 
credit, and upon the additional consideration of the release of Davis^, 
that the arrangement, which resulted in the execution of the trust deed, 
was entered into. 

The deed declares that, till default is made in the payment of the 
certificates of deposit, the property assigned shall be held in trust for 
the company. It is contended that, by this provision, the company be- 
came the sole c«ii/i que trusty and that, for that reason, the trust is 
void. Such, however, is not the legal eflect of the agreement. On the 
contrary. Palmers, Mackillop, Dent 6c Co. acquired an interest in the 
securities immediately on the execution of the deed ; not absolute, it is 
true, but as absolute an interest as a pledgee ever acquires, before default, 
in property deposited as collateral security for the payment of a debt. 
The company could not resume possession, or ownership of the secu- 
rities assigned, neither could it control them. It could not make use of, 
nor receive the interest or profits arising from them. It had no greater 
interest in them, nor advantage arising out of them, than belongs to 
every pledgor. 

The case of Goodrich v. DownSy (6 Hill, 438,) was particularly re- 
lied upon on the argument, in support of the views taken on behalf of 
the plaintiff. In that case, an insolvent debtor, against whom a judg- 
ment had been recovered, within the thirty days' stay of execution then 
allowed by law, assigned nearly all his property to his son to pay four 
of his creditors, and to pay over the surplus, if there should be any, to 
himself. The court held that this was an attempt by an insolvent 
debtor, to put his property beyond the reach of legal process, and, at 
the same time to reserve a portion of it for his own benefit. The state- 
ment of this case shows, that it is distinguishable from the one before 
us. In the first place, the assignor was admittedly insolvent, and a 
judgment recovered against him remained unsatisfied. In the next place, 
there were other creditors whose debts were then due, who were hin- 
dered and delayed by the assignment. In this case, on the contrary, it 
appears that the Company paid its accruing debts and liabilities, till 
some time after the executioa of the deed. 
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The only thing which distinguishes this from an ordinary case of a 
pledge, is, that the persons who were to receive the benefit of it, were 
not made the depositaries of the property pledged. If they had been, 
they would have become trustees for the benefit of the pledgors, except 
to the extent of the security for their own debts. In this case, other 
persons are substituted as trustees for both parties. 

But it is contended that the agreement is void, because the trustees, 
in addition to the right to sell the securities, also had a right to borrow 
money upon them in case of default. That is, they are authorized to 
substitute a new pledge in the place of the one created by the deed ; 
for this would be the whole eflfect of borrowing money on the securities. 
Now, if one pledge is legali it is not obvious why a substitution of 
another contract of precisely the same character, should not be equally 
so. Certainly, it ought not to vitiate the agreement itself. 

The next question to be. (considered, is as to the eflfect of the assign- 
ment of the stocks of the Apalachicola Land Company, the American 
Land Company, and the Mississippi Land Company. 

It appears from the testimony, that the Apalachicola stock was trans- 
ferred to the Company by Ogden, as security for his bond, conditioned 
for the payment of $10,000 ; that the stock of the American Land Com- 

einy was transferred to the Banking Company by Beers, as security for 
is bond, conditioned for the payment of $75,000 ; and that the Mis- 
sissippi stock was transferred to the Company by Sherwood, as seen* 
rity for bis bond, conditioned for the payment of $30,000. It also ap- 
pears that neither of the bonds were assigned to Blatchford and Murray. 
It is contended, on the part of the plaintiff, that as the bonds of Og- 
den, Beers and Sherwood were never assigned, the stocks never passed 
to the assignees. Blatchford and Murray state in their answers, that 
they were not aware that there were any such bonds. The Company, 
of course, had no other interest in the stocks than to the extent to which 
they were pledged as security for the payment of the bonds, and they 
could assign no other or greater interest. This interest they must have 
intended to assign, and it must have been either through carelessnesS| 
oversight or fraud that the bonds were not assigned. The question then 
is, the bonds and stocks being separated, which shall follow the other 1 
In respect to this matter, the Receiver stands in the place of the Com- 
pany, and the question is to be decided in the same manner as it would be 
if this suit had been brought by the Company. The Company intended 
to assign its interest in the stocks, and it was necessary, in order to 
make the transfer effectual, that the bonds should pass with them. It 
follows as a conveyance, that the Company ought to have assigned the 
bonds. A court of equity considers that as done, which ought to be 
done, and the bonds must be considered as having been assigned with 
the stocks. And the court should enforce an assignment on fact, if 
necessary. 

> The next question which arises is, as to the bond of Beers for 
$20,000. This was not included in the list of securities set forth in the 
original report of the Committee of Investments and Finance. It ap« 
pears to have been substituted in the place of another bond mentioned 
in that report. But, in the final resolution of the Committee, authorizing 
the execution of the trust deed, it is stated that the form of the agree- 
"^t in question was submitted to them for their approval^ and that 
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tbey thereby approved of it, ftnd aulhorized its execution, and also 
authorized the officers of the Company to assign the securities men- 
tioned in the schedule thereto annexed. The bond of Beers is one of 
the securities mentioned in this scbeduloi and, of course, passed under 
the assignment. 

Finally, it is contended that the original indebtedness of the Company 
was founded on a usurious consideration. The evidence relied upon 
as to this branch of the case is, that Palmers, Mackillop, Dent & 
Co. charged a commission of one per cent., and in the first account 
which they rendered to the Company, charged seven per cent, inte- 
rest. Palmer says in his answer, which is responsive to the bill, 
tliat no agreement was made as to interest ; that the custom of his 
house, in similar transactions, was to charge one per cent, more than 
the Bdnk of England charged at the same time ; and that the rate 
of interest with the Bank of England at the time of the transactions 
in question, was five per cent. He further states, that the charge of 
seven per cent, contained in the first account was made by a mis- 
lake of the clerk, and that, on ascertainfng the mistake, and before the 
commencement of this suit, the error was corrected, and a new account 
furnished. It appears from the testimony, that such corrected account 
was rendered. To make out a case of usury, there must a corrupt 
agreement, or in' other words, an agreement to reserve more than 
seven per cent, for the loan or forbearance of money. There is no 
proof in this case of any such agreement. 

The conclusion from the views which have been expressed, is^ 
that the debt to secure the payment of which the agreement or trust 
deed was given, was legally contracted, and is still due and payable; 
that the promissory notes given by the Company, 'being payable a year 
after date, were issued in violation of the provisions of the statute, and 
ought to be delivered over to the plaintifi* to be cancelled ; that the agree- 
ment or trust deed is legal and valid; and that all the securities men* 
tinned in the schedule annexed to it, passed to the trustees, subject to the 
trusts contained in the deed, and a decree must be entered to that efktU 
A provision must also be made in the decree for the payment of the costs, 
of the defendants out of the proceeds of the assigned securities, and that 
the costs of the plaintiff be a charge against the assets of the Company in 
bis bands as Receiver. 
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The only thing which distiogQishes this from an ordinary case of a 
pledge, is, that the persons who were to receive the benefit of it, were 
not made the depositaries of the property pledged. If they had been, 
they would have become trustees for the benefit of the pledgorSi except 
to the extent of the security for their own debts. In thi3 case, other 
persons are substituted as trustees for both parties. 

But it is contended that the agreement is void, because the trustees, 
in addition to the right to sell the securities, also had a right to borrow 
money upon them in case of default. That is, they are authorized to 
substitute a new pledge in the place of the one created by the deed ; 
for this would be the whole eflfect of borrowing money on the securities. 
Now, if one pledge is legal) it is not obvious why a substitution of 
another contract of precisely the saaie character, should not be equally 
so. Certainly, it ought not to vitiate the agreement itself. 

The next question to be qcmsidered, is as to the effect of the assign- 
ment of the stocks of the Apalachicola Land Company, the American 
Land Company, and the Mississippi Land Company. 

It appears from the testimony, that the Apalachicola stock was trans- 
ferred to the Company by Ogden, as security for his bond, couditioned 
for the payment of $10,000 ; that the stock of the American Land Com- 

exny was {transferred to the Banking Company by Beers, as security for 
is bond, conditioned for the payment of $75,000 ; and that the Mis* 
sissippi stock was transferred to the Company by Sherwood, as seca* 
rity for his bond, conditioned for the payment of $30,000. It also ap- 
pears that neither of the bonds were assigned to Blatchibrd and Murray. 
It is contended, on the part of the plaintiff, that as the bonds of Og- 
den, Beers and Sherwood were never assigned, the stocks never passed 
to the assignees. Blalchford and Murray state in their answers, that 
they were not aware that there were any such bonds. The Company, 
of course, had no other interest in the stocks than to the extent to which 
they were pledged as security for the payment of the bonds, and they 
could assign no other or greater interest. This interest they must have 
intended to assign, and it must have bc«n either through carelessnesS| 
oversight or fraud that the bonds were not assigned. The question then 
is, the bonds and stocks being separated, which shall follow the other? 
In respect to this matter, the Receiver stands in the place of the Com- 
pany, and the question is to be decided in the same manner as it would be 
if this suit had been brought by the Company. The Company intended 
to assign i(s interest in the stocks, and it was necessary, in order to 
make the transfer effectual, that the bonds should pass with them. It 
follows as a conveyance, thai the Company ought to have assigned the 
bonds. A court of equity considers that as done, which ought to be 
done, and the bonds must be considered as having been assigned with 
the stocks. Aud the court should enforce an assignment on fact, if 
necessary. 

y The next question which arises is, as to the bond of Beers for 
$20,000. This was not included in the list of securities set forth in the 
original report of the Committee of Investments and Finance. It ap« 
pears to have been substituted in the place of another bond mentioned 
in that report. But, in the final resolution of the Committee, authorizing 
the execution of the trust deed, it is stated that the form of the agree- 
ment in question was submitted to them for their approvali and that 
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tbey thereby approved of it, ftnd authorized its execution, and also 
authorized the officers of the Company to assign the securities men- 
tioned in the schedule thereto annexed. The bond of Beers is one of 
the securities mentioned in this scheduloi and, of course, passed under 
the assignment. 

Finally, it is contended that the original indebtedness of the Company 
was founded on a usurious consideration. The evidence relied upon 
as to this branch of the case is, that Palmers, Mackillop, Dent & 
Co. charged a commission of one per cent., and in thQ first account 
which they rendered to the Company, charged seven per cent, inte- 
rest. Palmer says in his answer, which is responsive to the bill, 
tliat no agreement was made as to interest ; that the custom of his 
house, in similar transactions, was to charge one per cent, more than 
the B^nk of England charged at the same time ; and that the rate 
of interest with the Bank of England at the time of the transactions 
in question, was five per cent. He further states, that the charge of 
seven per cent, contained in the first account was made hy a mis- 
take of the clerk, and that, on ascertainfng the mistake, and before the 
commencement of this suit, the error was corrected, and a new account 
furnished. It appears from the testimony, that such corrected account 
was rendered. To make out a case of usury, there must a corrupt 
agreement, or in other words, an agreement to reserve more than 
seven per cent, for the loan or forbearance of money. There is no 
proof in this case of any such agreement. 

The conclusion from the views which have been expressed, is^ 
that the debt to secure the payment of which the agreement or trust 
deed was given, was legally contracted, and is still due and payable; 
that the promissory notes given by the Company, 'being payable a year 
after date, were issued in violation of the provisions of the statute, and 
ought to be delivered over to the plaintiflf to be cancelled ; that the agree- 
ment or trust deed is legal and valid ; ond that all the securities men* 
tinned in the schedule annexed to it, passed to the trustees, subject to the 
trusts contained in the deed, and a decree must be entered to that effect. 
A provision must also be made in the decree for the payment of the costs, 
of the defendants out of the proceeds of the assigned securities, and that 
the costs of the plaintiff be a charge against the assets of the Company in 
bis hands as Reoei ver • 
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and DALY. 

Lewis B. Griffin v. Geobgb W. Riblbt. - 
delay in presentation of check. 

If a check be sot presented within a reasonable time, it liea upon the bolder to show adrillA* 

tively that no injury has resnlted thereby to the drawer. 
Where, therefore, an accommodation check was drawn on the 20th Aograst, but was not pre- 
I forpB|>meat tiU<the SQth Oetobor, and it appeared that there were fanda la thebanki 
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PRACTICAL POINT. 
ILLEGITIMATE CHILD. — PRESUMPTION OF NAME. 

An indictment stated that the prisoner, a single wom&n, on the 27th of 
August, 1844, brought forth a male child aliire; that she afterwards, to 
wit, on the day and year aforesaid, killed the said child. Objection ; 
that the judgment ought to have either stated the name of the child, 
or that its name was unknown to the jurors ; overruled by Coleridge^ J^ 
at the trial, on the ground that there was no presumption from the 
mere fact of birth, that the child hnd a name, it being a bastard; that 
the indictment afforded no presumption of its having acquired a name 
by reputation or baptism; that an averment that the name was un- 
known, implied the acquisition of some name. The conviction was 
held right. Reg v. Willis^ 1 Deuison's Crown Cases, 80. 



ENGLISH CASES 



({Eoort of ^VLttVLB BtncI). 
White and othebs v. Woodward. — 3el May^ 1848. 

OUABANTEE — PROMISE TO PAY THE DEBT OF ANOTHEB— CON8IDS- 
BATION — FUTURE SUPPLIES— NOTICE. 

B. fave to A. the following memorandara in writing :«-« In consideration of yonr agraaiag 
to aapply S. with goods upon credit, (the amount to be in your discretion,) I hereby guaran- 
tee yoQ the due payment of such sum as he may now, or at any time and from tiitte to 
time hereafter, owe yoa. Mv liability under this guarantee is to be limited to principal aon 
in running account of JCIOO. Declaration thereon, that con6ding in B.'a said promise, A. 
did afterwards supply 8. with goods amounting to £35 ; that S., though requested, bad net 
paid for the same, of all which B. had notice. Breach, non-payment by B. on teqoeet, of 
X85 : — Held, on general demurrer, that the declaration waa good, and that the guanaty 
diacloeed a sufficient consideration for B.'s promise. 

Assumpsit. The declaration staled that, whereas before and during 
the times hereinafter mentioned, the plaintiffs were and siill are war^ 
housemen and wholesale drapers ; and whereas also before the com- 
mencement of this suit, to wit, (be, the defendant by a certain promise 
in writing, signed by the defendant and addressed to the plaintiffs, ad- 
dressed and promised the plaintiffs in and by the words and figures fol- 
lowing, that is to say : — " Gentlemen — In consideration of your agree- 
ing to supply Mr. Henry Slater with goods upon credit| ia the way of 
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your trade, (the amount to be io your own discretion,) I hereby gua- 
rantee you the due and regular payment of such sum or sums as he 
may now, or at any time and from time to time hereafter, owe to you, 
or to the persons who for the time being may comprise your firm, and 
against any loss you may sustain by his dealings with you, and I give 
you full liberty to extend the period of credit to the said Henry Slater, 
and to take collateral security for any monies in which the said Henry 
Slater may be indebted to you, and t(f hold over or renew any bills, 
notes, or otiier securities you may at any time hold, and to grant him 
and the parlies liable upon bills, notes, or other securities, any indul- 
gence, and to compound, concur in assignment, or otherwise arrange 
with, and to release him and them respectively as you may think fit, 
without thereby discharging or in any manner affecting my liability by 
virtue of this guarantee, or entitling me to set off or claim against the 
sum hereby secured any dividend or payment you may receive from 
the said Henry Slater or his estate, on any securities you may hold. 
My liability under this guarantee is to be limited to principal sum in 
running account of £100." And the plaintiffs aver that they, confid- 
ing in the said promise of the defendant, did afterwards, and before the 
commencement of this suit, to wit, d&c., supply the said Henry Slater 
with goods of great value, to wit, of the value of £85 10s. 9d., in the 
way of their said trade as aforesaid, and for certain reasonable prices 
and sums of money, amounting in the whole to a large sum, to wit, 
£85 10s. 9d., and although the said credit and the time for the pay- 
ment of the prices of the said goods elapsed before the commencement 
of this suit, and although the said Henry Slater was afterwards, and 
before the commencement of this suit, to wit, &c., requested by the 
plaintiffs to pay them the said sum of money, yet the said Henry Sla^ 
ter did not pay the same, or any part thereof, of all which premises the 
defendant afterwards, and before the commencement of this suit, to wit, 
6cc.y had notice, yet the defendant has not paid the said sum of money 
so due from the said Henry Slater to the plaintiffs as aforesaid, being a 
principal sum not exceeding the said sum of £100, in the said promise 
in writing of the defendant in such behalf mentioned as aforesaid, 
although the defendant was afterwards, and before the commencement 
of this suit, to wit, d&c, requested by the plaintiffs so to do, but the said 
sum still remains unpaid to the plaintiffs, to the damage, &c. 

General demurrer and joinder. 

[The points stated for argument on behalf of the defendant were, that 
the declaraiioQ did not disclose any consideration for the promise therein 
stated, and that it was not shown that the £85 was a sum which Henry 
Slater did owe at the time of the commencement of the suit ou the 
balance of a running account. 

Pushley^ in support of the demurrer.— The declaration discloses no 
sufficient consideration for the defendant's promise. There is no abso- 
lute agreement by the plaintiffs to supply Slater with goods. The con- 
sideration must be distinctly ascertainable from the instrument itself, and 
it is, at least, ambiguous, whether the consideration for the promise was 
the amount already due by Slater, or goods to be afterwards supplied to 
him ; as it was at the discretion of the plaintiffs whether they would 
supply him or not, they were not bound to supply him at all, and in that 

VOL. VI. 64 
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case the consideraiion was of no value, and the promise of the defen- 
dant was void. Taylor v. Brewer^ 1 Mau. &. Sel., 290 ; Raikes t. 
Todd, 3 Ad. & EL, 846 ; Bryant v. Flight, 2 d. B., 36 ; 6 Mee. & 
Wells. 114 The declaration is also defective, for not showing that the 
defendant had notice of the supply of goods to Slater by the plaintiffi 
within a reasonable time after such goods were so supplied. Cramer t. 
Higginson, I Mason (American) P., 323. 

[Cresswell, J. — Is such notice necessary to give the right of ac- 
tion ? Possiby the right of action may be lost by laches in not giving 
reasonable notice, but in that case it is for the defendant to plead it, and 
how it is ^matter of discharge. This is a general demurrer to the de- 
claration ; can any authority be found for saying that the plaintiff must 
allege such notice in his declaration ?] 

Pashley referred to Peel v. Tatlock, 1 Bos. & PuL, 419, and F^th ▼. 
TTirush, 8 B. & C, 387. 

[Cre8sw£ll, J. — In cases of bills of exchange notice is necessary by 
the law merchant, but not so on a guarantee for the payment of goods 
by another person.] 

[Williams, J. — And notice of dishonor means due notice.] 

T. Jones, on the other side, was not called on. 

Wilde, C. J.— There is no difficulty in this case. ' The first objec- 
tion is, that there is no sufficient consideration for the defendant's pro- 
mise. It is only necessary to read the instrument to answer this objec- 
tion. If the defendant on the face of the document on which the action 
is brought avers that a consideration has been given for his guarantee, 
is not that enough ? The document is, perhaps, not in the usual form, 
but it is quite sufficient to support the promise : nor is there any ambi- 
guity in it ; the supposition that there is rests upon a misapprehension. 
The existing debt, at the date of the agreement, is referred to, as well as 
the future advances to be made to Slater, but the consideration for the 
defendant's promise is the agreement of the plaintiffs to supply Slater 
with goods in future. As to the reasonable notice of the goods having 
been supplied, if such be necessary, the omission to give reasonable no- 
tice is matter of discharge, which should come by way of plea from the 
defendant. 

CoLTMAN, J.— Concurred. 

Cresswell, J. — I am of the same opinion. It is said the plaintiffs 
ought to have refused to supply goods to Slater. But there is an aver- 
ment that they did continue to supply goods to him ; and in Johnstone v. 
NichoUSf 1 Com. B., 261, it was held, that a somewhat similar guarantee 
was binding, though it referred, in fact, almost exclusively to goods 
already supplied. 

Williams, J. — Concurred. 

Judgment for the plaintifs. 
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The duEEN V. Crispin.— 9M May^ 1848. 

INDICTMENT — CERTAINTY — REPUGNANCY. 

Ab indictment alleged that the defendant, on Henry Bennett, did make an amault, and him, 
the said WiUiam Bennett, did beat, woand, dtc.— Held good, on motion in arreet of jodg- 



The defendant was indicted, for that he with force and arms, &c., at 
d^., in and upon Henry Bowton Bennett, in the peace, &c., then and 
there being, did make an assault, and him, the said WiUiam Bowton 
Bennett then and there did beat and other wrongs to the said William 
Bowton Bennett then and there did, to the great damage of the said 
William Bowton Bennett and against the peace, &c. 

The defendant having been convicted at the trial, before Wightman, 
J., at the last assizes for Exeter, was now brought up for judgment. 

Kinglake, Sergr., moved for a rule nisi to arrest the judgment. — 
First the indictment is insensible and repugnant: the "said William" 
cannot refer to the Henry Bowton Bennett, and no William has been 
mentioned before. It might be good if the latter part referring to Wil- 
liam could be rejected ; but here, the offence charged being single, being 
against one individual, on one occasion, the indictment is repugnant, and 
the defendant cannot be convicted on the mere statement of the assault 
on Henry. The King v. HeapSj 2 Salk. 593. 

[WioHTMAN, J. — In that case the substance of the charge was the 
riot and the assault was a mere circumstance.] 

Secondly, the indictment is bad as chargmg two distinct offences, 
an assault on Henry and a battery of William. The King v. Clendan^ 
2 Ld. Raym. 1572. It must be admitted that the authority of that case 
is shaken by The King v. Benjield, 2 Burr. 980; The Kin^y. Solo- 
mons, I Term R. 249, and Tfie King v. Puller j 1 Bos. (fc Pul, 180. 
This is not alleged as a joint act of assaulting Henry and the judgment 
can only be given on some good existing count. 2 Hawkins' P. C. c. 
26, s. s. 74, 91. 

Ghreenwoody who was with him, referred to The King v. Roberts, 
Garth. 226. 

Crowder, {Mowbray with him,) for the Crown. — The words " The 
said William Bowton Bennett" may be rejected as surplusage, T%b 
King V. Morris, I Leach. C. C. 4th ed. 109, where the indictment 
charged Francis Morris with receiving stolen goods, "he, the said 
Thomas Morris, well knowing the said goods, £c., to have been felo- 
niously stolen." 

Lord Demman, C. J. — That case is precisely in point, and we should 
not be disposed to favor the objection. 

Pattb«on, J., Coleridge J., and Wightman, J., concurred. 

Rule refused and sentence passed on the defendant. 
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[ Ckmiinuedfrom page 400.] 
LEGACY. 

Primabt Fuhd for Payment of Legacies. — The general rule is, tliat the pereooa] 
estate of a testator is the primary fund for the payment of legacieci, and a testator is 
presumed to act upon the legal doctrine unless a contrary intent is distinctly mani- 
fested by the terms and provisions of the will. 

Where the personal estate is not in terms exonerated, aod is not speeificsHy giren 
away by the will, it will be deemed the primary fund for the payment of legacies not^ 
withstanding such legacies, by the terms of the will, are expressly charged upon the 
persons to whom the real estate is devised. The charge npon the devisees in such a 
case will be deemed in aid, and not in exoneration of the primary fund. 

The testator gave to his wife the use of his real and personal estate during her 
widowhood ; to two of his sons he devifed the reversionarv interest in his real estatf, 
and directed them to pay legacies to his other son and to his daughters; but made so 
disposition of the reversionary interest in the personal estate : — 

Held, that such reversionary interest in the personal estate was the primary fond 
for the payment of the legacies. Hoes and wtfe^ and others^ appeUani$t v. Van Hoeen, 
respondent, 1 Comstock's Rep. 120. 

Presumption of Patment — Equitable jniARGE on Real Estate. — A testator by 
his will made in 1804, ^v^ all his real and personal estate to his wife daring her life, 
and after her death to his grandson. To his granddaughter he gave a legacy, to be 
paid by " his grandson," out of the estate in one year after he should become of age. 
The grandson became of age in 1820, bnt the widow's life estate did not terminate 
until 1832 \-^ 

Held, that the legacv was not payable until the latter period, and therefore that m 
bill filed soon afterwarcfs, to recover the legacy, was not liable to a presumption of pay- 
ment from lapse of time. 

The grandson, in 1826, mort^ged the real estate which he took under the will, and 
portions of it were purchased by the respondent, with notice of the legacy, at a sale 
upon the foreclosure of the mortgage. Upon bill filed by the legatee against the 
respondents and the grandson : — 

Held, further, that the grandson by accepting the estate became personally liable for 
the legacy, that the legacy was an equitable charge upon the real estate, but that the 
respondents should not be charged in respect to the real estate in their hands except 
in a case of deficiency after the remedy should be exhausted against the grandson. 
Dodge, appeUantf v. Manning, and others, respondents, 1 Comstock*s Rep. Court of 
Appeals, 298. 

LOTTERY. 

LOTTERT (illegal) — MISDEMEANOR TO PUBLISH ACCOUNT OF LoTTBXT TO BI 

DRAWir IN AROTHBR State— Under the Revised Sututes, (1 R. S. 666, } 28,) it is a 
mi^emeanor to publish in this state an account of a lotterv to be drawn in another 
state or territory, although such lottery be authorized by the Jaws of the place where it 
is to be drawn :— 

Held, accordingly, that a demurrer to an indictment which charged the dofdodant 
with publishing in the city of New- York, an account of a lottery to be drawn in the 
District of Columbia, was not well Ukeu. 
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Where the indictment charged the defendant with publishing an acconnt of an ille- 
gal lotteiy, and set forth in hae verba the lotteiy scheme, which showed that the prizes 
consisted of sums of money : — 

Held, good, althoogh it was not otherwise averred that the lotteir was set on foot for 
the porpose of disposing of money, lands, &c, Charles^ impleaded with Mclnlirt^ v. 
The People^ 1 Comstocrs Rep. Court of Appeals, 180. 

MORTGAGE OF PERSONALTY. 

Interest or Mortgagor not sitbject to Levy ufor Execution. — Where, in a 
mortgage of personal property, it was provided that the mortgagor should permit the 
mortgagee " to have, poesess, occupy, and enjoy," the mortgaged property, whenever 
he should demand the same, and after the mortgagor had absconded, the mortgagee 
took possession of the properly by virtue of the mortgage : — 

l:leld, that the interest of the mortgagor was not the subject of levy upon execution, 
although the debt secured hy Ihe mortgage had not, at the time of the levy, become 
due. 

It seems that the interest of a mortgagor of personal property even before forfeiture, 
where he has not the right of posBossion for a definite period, is but a right of redemp- 
tion merely, which is not subject to levy and sale upon execution. Mattison v. Brntcus^ 
1 Comstock's Rep. Court of Appeals, 295. 

G£A8S GrOWIKG mat BE CONVEYED BT PERSONAL MoBlGAGE — DeFECT IN EVI- 
DENCE — Intendment — Justice's Court — Certiorari. — Where A., occupied land un- 
der H., and by the t'Tms of their agreement the grasd belonged to A. : — 

Held, that A., might transfer such grass while yet growing by a personal mortgage. 
Where upon a trial there is opportunity for objection, and the party whose duty it is to 
object, remains silent, all reasonable intendments will be made, in a Court of Review, 
to uphold the judgment. 

The defendant, in a Justice's Court, claimed the property by virtue of a personal 
mortgage, which was rf ad in evidence without objection. It also appeared the mort- 
gage had been filed ; but the return of the justice did not show that there was any 
evidence that such filing was in the town where the mortgagor resided, or where the 
property was situated, as required by the statute, (Laws of 1833, chap. 279} ; nor did it 
appear from the return, that the plaintifiT, who claimed the property as purchaser under 
an execution against the mortgagor, made any objection on the ground of such defect 
in the evidence : — 

Held, that such an objection could not be taken in the Court of Common Pl^as, on 
certiorari. Jeneks v. Smith, 1 Comstock's Rep. Court of Appeals, 91. 

NUISANCE. 

Nuisance, Writ of — Averment in Declaration — Form of Action. — In the com- 
mon law, action by writ of nuisance, as retained and regulated by the Revised Statutes, 
it seems that the declaration must show that the plaintiff has a freehold estate in the 
premises affected by the nuisance. This is a real action. 

But in an action on the case for damages merely, sustained in consequence of the 
erection of a nuisance, it is enough that the plaintiff is in possession of the premises 
affected thereby. 

The form of an action is determined by the matter set forth in the declaration, and 
not by the name which the plaintiff may give it. If, therefore, the pleader, in the com- 
mencement of a declaration, gives the action a wroiig name, it will do no harm. 

The plaintiff commenced his action by writ of nuisance pursuant to the statute, 
(2 R. 0. 332,) the formal commencement of the declaration was appropriate to that 
action and referred to the writ ; but the declaration contained no averment that the 
plaintiff had a freehold estate in the premises affected by the nuisance. It showed, 
however,'a good cause of action on the case, and concluded thus, " to the nuisance of 
said dwelling house and premises of the plaintiff and to his damage of five thousand 

Held, that it was a good declaration in an action on the case, although it showed no 
ground of recovery in the action of nuisance proper ; and therefore that the Supreme 
Court was right in denying a motion made after verdict in arrest of judgment. 
Comes V. Harris, 1 Comstock's Rep. Court of Appeals, 223. 
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POLICY OF INSURANCE. 
Bill or Exceptiohs to Revibw Exercise of Cibcuit JtrooE'ft DocEKTioif — ^Au- 

TRORITT 07 SECRETARY OF IhsTTRAROE OoMFAET TO CoKSSlIT TO AflSIGRMBIfT OF PoUCT 

-^Alieiiation of Property lirsuRED. — A bill of exceptions will not lie to reriew the 
exercise of the discretion of a Circait Judge, on the trial of a eauae, in disregardJn^ a 
variance between the declaration and the proof. 

Where a policy of insurance prohibited an assii^ment of the interest of the assiimd 
" unless by the consent of the company manifested in writing," and the secretary, on an 
application to him at the office of the company endorsed upon the policy and sabsevibed 
a consent, it seems that his authority to do so, in the absence of evidence to the cod« 
trary, should be presumed. 

But if it were necessary to prove his authority, a formal resolution of the boaid of 
directors need not be shown. Evidence that the secretary, he being the sole agent of 
the company in transacting business at their office, has been in the uniform habit of 
giving such consent in writing, and made regular entries of his acts in the boolis of the 
company, without any objection or repudiation on the part of the company, is enough 
at least to carry the question of authority to the jury. 

A mortgage given by the insured upon the property covered by the policy, is not an 
alienatitm by sale or otherwise withio the meaning of the seventh section of the charter. 
(Laws of 1836, p. 316 and 44.) And notwithstanding such mortgage and an assign* 
roent of the policy to the mortgagee with the consent of the company, a suit upon the 
policy to recover for a loss must be brought in the name of the assured. Conover v. 
The Mutual Insurance Company of Albany^ 1 Comstock's Hep. Court of Appeals, 990. 

PROMISSORY NOTE. 

Promissory Note — What Amoukts to a. Protest — Demand ahd Noticb — Cos- 
struction of Instrument. — In a strict and technical sense, the term protest^ whea 
used in reference to commercial paper, means only a formal declaration drawn np tad 
signed by a notary, but in a popular sense, and as used among men of business, it 
includes all the steps necessary to charge an endorser. 

Therefore, where an endorser of a note, before its maturity, wrote to the iiaJder, 
saying : " Please not protest T. B. C.'s note due, dtc., dtct and I will waive the necefr" 
sity of a protest thereof." 

Held, that this dispensed with a demand of the maker and notice to the endorser. A 
demand of payment from the maker of a note and notice to the endorser, are sufficient 
to charge the endorser, without a technical and formal protest. 

Where two instruments sre executed on diflbrent days, relating to the same sabject 
matter, and the one last executed refers to and is based upon the former one, in arriving 
at the intention of the parties in the latter instrument, both should be read and con- 
strued together; and the general words us^ in the last, should be restricted so as 
to conform to the intention of the parties as derived from an examination of both 
instruments. 

Accordingly, where the maker of a note made an assignment to one of the holders 
for the benefit of his ereditors, in which the endorser, was named and preferred as a i 

creditor to the amount of the note, and the holders were named and preferred as creditors i 

on another account, but were no where set down as creditors in respect to the note, | 

and the holders in conjunction with other creditors afterwards executed to the maker { 

an instrument referring to the assignment, and ag[reeing in consideration thereof, | 

and of one ddlar, to discharge the maker from aU claims and demands existing in their { 

favor respectively agamst him, over and above what they might realize under tM assign- 
ment, on his agreeing at the same time to pay the balance of their debts in seven years, 
and the maker at the same time gave to tlie holders his written promise to pay such 
balance in seven years : — 

Held, that the claim of the holden to recover the note of the maker was not dis* 
charged or suspended, the instrument being regarded as only applicable to t||eir other 
demand against the maker; and, therefore. 

Held, further, that their right to recover against the endorser was not alftcted by 
such instrument. CoddingUm v. Davis and others. 1 Comstock's Rep. Court of Ap- 
peals, 186. » K "f- 

STATUTE OF FRAUDS. 

COWTRACT FOE LuMBEB— WhaT A SUFFICIINT DZLIVERT AND AoCXrTAMCX.«-P]ain- 
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tiff and defendant bargained respecting the sale, by the former to the latter, of a 
quantity of lumber, piled apart from other lamber on a dock and in view of the parties 
at the time of the bargain, and which had before that time been measured and inspected. 
Tbe parties having agreed as to the price, the plaintiff said to the defendant ** the 
lumber is yours." The defendant then told the plaintiff to get the inspector's bill, 
and tahe it to our house, who would pay the amount This was done the next day, 
but payment was refused. The price was over fifty dollars: — 

Held, in an action to recover the price that there was no delivery and acceptance of 
the lumber within the meaning of the statute of frauds, and tliat the sale was therefore 
void. 

It seems that to constitute a delivery and acceptance of goods, such as the statute 
requires, something more than mere words is necessary. Superadded to the langiiao^e 
of the contract, there must be some ad of the parties amounting to a transfer of the 
fos$e$non and an acceptance thereof by the buyer. The case of cumbrous articles 
IS not an exception to this rule. ShindUr v. Houston^ 1 Comstock's Rep. Court of 
Appeals, 261. 

REPLEVIN. 

Sheriff — Lett — Replevin fioND — Abatemeht of Action by Death of Plain- 
tiff iH Replevin — Evidehcb. — After a sheriff had levied upon property which belonged 
to the defendant in the execution, another person brought replevin, and had the same 
property delivered to him upon the writ, and died pending the action : 

Held, that the sheriff might retake the property and sell it to satisfy the execution. 
On the death of a plautiff in replevin the action abates and cannot be revived by scire 
faeia$. 

In such a case the defendant has no remedy upon the replevin bond. 

Where the original execution upon which a levy had been made was lost, aud the 
Supreme Court from which it issued, ordered, on motion, that a new one like the origi- 
nal be issued as a substitute therefor, that the sheriff's certificate of the levy be endorsed 
thereon, and that such substituted execution and certificate have the same force and 
efleet as the original would have, and a new execution was issued and endorsed ac- 
cordingly : 

Held, that the same was admissible as primary evidence to prove and justify the levy 
without showing the loss of the original. Burkle and Oebbard, Executors, (f«. v. Luce, 
1 Comstock's Rep. Court of Appeals, 163. 

SHERIFF. 

Lbvt xtpon and Sale of Pledobd Pbopbbtt — ^Pledgor and Pledgee. — The judg- 
ment of the Supreme Court determining that a sheriff holding an execution against a 
pledgor may by virtue thereof take the property pledged out of the hands of the 
pledgee into hi» own possession, and sell the right and interest of the pledgor therein, 
affirmed, the judges being equally divkied upon Uie question. 

After a sale by the officer in such a case, the pledgee is entitled to tbe possession of 
the property until the purchaser redeems it from the pledge. 

Whenever a power is eiven by statute, every thing necessary to make it efifectual or 
requisite to attain the end in view is implied. Per Jswett, C. J. 

So when the law corumands a thing to be done it impliedly authorizee the perform- 
ance of all acts necessary to the execution of the command. Per Jewett, C. J. 
Stiff V. Hart, 1 Comstock's Rep. Court of Appeals, 20. 

SALE FOR TAXES OR ASSESSMENTS. 

Power under Statute Authority — ^Wherb Giveh to These Assessors joimtlt, 
How Executed — Evidence — ^Request for Instructions to the Jury — Publica- 
tion op Redemption Notice — Lease upon Sale for Taxes. — Where property is 
taken under a statute authority without the consent of the owner, the power must be 
strictly followed ; and if any material link is wanting, the whole proceeding is void. 

Where three persons were authorized to estimate the expense of a public improve- 
ment in the city of New- York, and to assess the same upon the owners and occupants 
benefitted, and one of the three persons was not consulted and did not act in making 
such estimate assessment : — 

Held, that the proceeding was void, and that no title could be deduced through a 
•ale made for'the non-payment of such assessment 

Where an assessment is signed by two of the persons so authorized, it seems the 
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Jegal presumption is, that the third was present and acted in the husiness ; but it may 
nevertheless be shown that he was not consulted and did not act 

One of the assessors who signed the certificate, is a competent witness to prove that 
the third assessor was not consalted. 

The ratification by the Common Council of the city of New-York of a void i 
ment does not aid the proceeding. To make out a title there must be a valid 
ment duly ratified. 

A request for instruction to a jury should rest upon undisputed facts or a hypotheti- 
cal case ; and if the proposition which the party submits be not right in all its parts, 
both as to facts and law, the judge may refuse to give the instruction asked for, and need 
not qualify such refusal by pointing oat the good and the bad parts of the proposition. 

The publication of the redemption notice required by Stat 1816, p. 114, { 2, as amended 
by Stat. 1840, p. 274, { 10, after a sale for a tax or assessment, must be fully completed 
before the commencement of the last six months of the two years succeeding the sale, 
and an omission in this respect will invalidate the purchaser's title. 

Where the redemption notice is not published according to law, a regular notice 
served after the execution of the lease given upon the sale, pursuant to Stat. 1841, p. 
211, { 3, and the certificate by the street commissioner, required by } 7 of the same act, 
do not confirm the title. 

The statute which declares that the lease given upon a sale for taxes or assessments 
in the city of New- York, " shall be conclusive evidence that the sale was regular," &c. 
Stat. 1816, p. 1 15, } 2 refers only to the notice of sale and the proceedings al the auction. 
Doughty V. Hope, I Comstuck's Elep. Court of Appeals, 79. 

USURY. 

Sureties for Usurious Loan — Plea — Witness — Voir dire — Bill FiLSDArrER 
Judgment at Law — Relief. — The complainants were sureties for C, upona note 
given to I., for a usurious loan of money. An action at law was brought upon the 
note against the complainants and C, in the name of P., as endorsee. The cc^mplain- 
ants pleaded the general issue, and gave notice of the defence of usury, but did net 
verify the notice as required by the usury act of 1837, so as to entitle them to ezamioe 
the plaintifiT as a witness. On the trial they called as a witness I., the payee of the 
note, who stated, on his voir dire, that he was the owner of the note and the plaintiff 
in interest, and objected to testify in the cause, and his objection was sustained by the 
court. A verdict was taken for the amount equitably due on the note, and judgment 
was perfected against the complainants and C. 

Held, that a bill filed by the complainants after judgment at law, for the purpose of 
obtaining the testimony of C, and for relief against tne judgment on the ground of usury, 
could not be sustained. 

Held farther, that after judgment at law, the' hi 11 could not be sustained on the ground 
that the complainants as sureties, were discharged by reason of the holder of the note 
having extended the time of payment to the principal debtor in consideration of a uRiiri- 
ous premium paid by him in advance, it not being shown that the complainants were 
prevented from setting up this defence in the action at law, by any fraud or accident, 
or by the act of the opposite party. 

And per Bronson, J., and Jewett, C. J., an agreement made by a creditor with the 
principal debtor, to forbear the payment of the debt in consideration of a usurious pre- 
mium paid for such forbearance, is void, and therefore cannot operate to discharge the 
sureties. 

Whether a mere surety is a borrower, within the meaning of the usury act of 1837, 
(Laics of 1837, p. 487, { 4,) quere, VUas and Bacon, Appellants, v. Jones and Piercy, Re- 
spondentSf 1 Comstock's Rep. Court of Appeali?, 274. 

WRIT OP ERROR. 

Motion to Quash Writ op Error — Notice — Removal of Attorney from the 
State. — Where the attorney for the plaintiff in error removed from the Stale, and no- 
tice had been given to the party to appoint another attorney, pursuant to the statute, 
(2 K. S., 287, } 67) :— 

Held nevertheless, that a motion to quash the writ of error could not be made, with- 
out notice thereof to the plaintiff in error. Jewell v, Scoulen, 1 Comstock's Rep. Court 
of Appeals, 241. 
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Vol. VI.] NEW- YORK. DECEMBER, 1848. [Monthly Part. 

CONTRACT. 
EFFECT OF NON*DELIVERY OF LETTER WHEN SENT BY POST. 

A QUESTION of very considerable importance to the mercantile world, 
and one, it is presumed, which might frequently arise, recently came 
before the House of Lords, (in England.) Dunlop v. Higgins^ Dom. 
Proc., 12 Jurist, 296. The point was this : if an offer is made by one 
merchant to another by post, the custom of trade being that a contract 
arises where the offer is accepted by return of post, and acceptance of 
the offer is posted in due course, but owing to an accident connected 
with the transmission of letters by the post-office, the answer arrives a 
day later than it otherwise would have done, is the party offering bound 
to fulfil the contract? If the contract was complete at the moment of 
acceptance in due course, a casualty preventing the notification of that 
acceptance reaching the opposite party in usual time, would not disturb 
the contract already complete. But if the post-office is to be regarded 
in the light of the agent of the party sending his letter by it, or as a 
medium of communication particularly selected by him, and for whose 
defaults, or for the casualties connected therewith, he would therefore 
be responsible, then any mishap or delay in the transmission of the 
answer would constitute a failure on his part to accept within the time 
allowed. 

An analogous question had arisen and been decided upon the trans- 
mission by post of notice of dishonor. In Stocken v. Collin^ (7 Mee. & 
W. 616,) Mr. Baron Parke says: "If a party puts a notice of dishonor 
into the post, so that in due course of delivery it would arrive in time, 
he has done all that can be required of him, and it is no fault of his 
that delay occurs in the delivery." Mr. Baron Alderson, in the same ^^ 
case, j^ays : " The party who sends the notice is not answerable for the ^ 
blunder of the post-office. If the doctrine that the post-office is only 
the agent for the delivery of the notice were correct, no one could safely 
avail himself of that mode of transmission. The real question is, whe- 
ther the party had been guilty of laches." In Adams v. Lindsell, (1 B. 
and Aid. 681,) more nearly applicable to the present question, an offer 
to sell upon the terms of an answer by return of post was contained in a 
letter from defendant, which, being misdirected, arrived two days later 
than it ought to have done ; the offer was, however, accepted upon its 
arrival, and acceptance thereof notified by return of post ; it was held 

VOL. VI. 56 
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that the party offering was bound by his offer from the moment of ac- 
ceptance. But here, it is to be observed, the late arrival of the notifica- 
tion of acceptance, in consequence of which the goods had been sold in 
the interim to a third person, arose entirely from the mistake of the 
party making the offer, and as against him, therefore, it was to be taken 
that the offer was accepted by the plaintiff according to its terms in 
course of post, even with reference to the date of the letter containing iu 

In thd pi-incipal case, however, the proposition is broadly laid down, 
in reference to the question stated by us at the commencement, that if 
delay occurs by the accident of the post, a party putting in a letter on 
the right day is not to lose the benefit of his acceptance of the ofier on 
account of such delay, l^he reasons for the decision are, that the party 
putting in the letter has done all he can ; he has complied with the 
usage of trade, which is to return an answer according to the usage 
of trade, and he is not to be made responsible for a delay of the post- 
office over which he has no control. After quoting the authorities 
already cited, the Lord Chancellor draws the conclusion, that ''where 
an offer is made, and the party posts the letter, that is as much his 
assent as if he addressed the party in words." 

By this decisfon the principte would seem to be acknowledged to the 
full extent, that in the ease of a contract entered into by letter, ft it oom^ 
piete from the moment of acceptance posted in due course, irrea^ectiTv 
of the time of arrival of the notification of acceptance.* 



!i. 0. ©iBtrirt «owt 

[Southern District of New- York.'l 
In admiralty. 

Before tbe Honorable SAMUEL R. BETTS, District Judge. 

Mortimer LivmaefON, Libellant, v. "The Steam Tow-Boat 

Express. 

CoUision. 



i.t*9* 



E3CTENT OP THE LIABILITY OF A TOWING VESSEL FOR INJURlfii 
CAUSED BY THE BOAT IN TOW COMING IN COLLISION WITH OTHER 
VESSELS. 

Where a iteaa-iay takes a boat in tow in ausoal and pfroper manner, and r^nlates her own 
rate of speed so as to enable the tow, with a competent man at her helm, to be steered is 
the track of the tug:— Held, that if through the incompetency of the helmsman of the tow 
she diverges from her track and ooines into collision with a vessel at anchor, the tug is not 
Uable for the damsges. 

A tow vessel towed astern or alongside of a tng is equally responsible for collisions with other 
vessels, as if navigated independent of the steamer. Third parties, receiving injury in such 



* The greater portion of this article we take from a London law periodical. 
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, are not reqoired to look beyond tbe proximate caoM, which is the tow. No rea«oii per- 
ceived why the tow is exonerated by having submitted henelf to propulsion by a steam ves- 
sel nnskilfnlly or incautiously managed. The vessel coming in collison is m prima faeae^ * 
chaiigeahie with the damage, and tbe rule is not varied whether at^ b« |la?iga^4 by any 
aid Bsi^ wcU-lu^own roethoid, or is supplied with the motive power in 9ome novel wfiy at the 
instant, independent of her volition or command. 

Even if the steamer who supplies the power may be liable for wrongful acta on her part, the 
vessel in tow is not thereby necessarily exonerated from the injury she may inflict by ittrik- 
iiY against another. 

Hie analogy of agent and principal is too faint to supply any sure principle applicable to (his 
peculiar association of vessels. 

The responsibilities of thoee mutual bat independent agencies must be limited to theiiseparate 
acts, except it be shown that either wrongfully caused a mischief to be done by the otbar. 

The libellant not having proved any misconduct or want of precaution on the part of the 
steamer, leading to tbe accident — Held, that tbe steamboat was not liable for the consequen- 
ces. But as the direct and sole cause of the injury was the boat in tow, she must be resort- 
ed to for redress. 

Tb6 foots are contained in the opinion of the Court. 

T^odore S^gwick and F. B. Cutting, for libellant. 

W. Q. Morton and O. R. J. Bowdoiny for the steamboat Express, 

February 26, 1846. Betts, District Judge,— The p?^rticular featuxe 
of importance in this case is, the question of the liability of a steamboat 
towing a vessel, for damages and injuries caused by ^ho vessel in tow 
coming in collision with another vessel. 

In 0<stober, 1846, ^ caqal boat loaded with coal from Philadelphia, 
was tabep in tow by tbe steamboat Express at one of the North Riv^r 
piers, to be taken round to the East River, and there united with oth^r 
boats, i^d together with theoi to be towed by the stet^pfiboat to Al- 
bany or Troy. 

The steamboat was at the tim^ engaged ip tba( Una of ^lu^jnass. 

Tbe nfiaster of the canal boat d^ired ^ be towed alongside of the 
steamboat, beqaqse his boat did not steer well, but the captain of the 
steamboat declined taking her in that manner, and threw her a haw- 
ser fifty fathopn in length, and with that attached to the s^ern of the 
steamboat and bow pf the canal bpat, the latter was taken in tow. 

Much te^timooy was given on the pqint whether that was a judi- 
cious and safe method (u towing in this harbor. The decided weight 
of evidence is, that such is the usual course of the business, and that 
in that manfier the vessel in tow is placed in greater safety, aqd is 
less liable tp inflict injuries on other vessels thap if lashed (alongside 
of tbe steamboat. 

The Express was put under her slowest motion, at a snee4 which 
the testinMiny clearly shows was prudent and proper, i^nd which i^ord- 
cd tbe boat in tow the best opportunity to protect herself and othevs. 

Between Castle Garden and Whitehall pier the steamboat passed be- 
tween the shore and the yacht Mist, owned by tbe )it^llan(, lyin^ ^t 
anchor, distant from her about twipe the width of ihe steaiper, or 
from 80 to 100 feet. 

The canal boat in tow took at that point a sheer out into the river. 
Ten or fifteen fathom additional line was payed out to her from the 
stpan^bOAt^ but she struck the yacht, abaft her forward chains, stove in 
her plank and some timbers, and did a very serious injury. 
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The testomony to various points in the case is minute and extended, 
but the above facts present the essential questions in contestation. 

There is no question that the yacht was properly anchored and at- 
tended to, and without fault on her part any way conducing to the dis- 
aster. 

She is accordingly entitled to indemnity for the injuries she sustained 
from the party inflicting them, unless he can discharge himself of all 
blame also. 

The libellant contends that the steamboat supplying the motive power, 
and thus forcing the canal boat against the yacht, is to be regarded as 
inflicting the injury directly ; that the vessel in tow is only a prolon- 
gation of the steamer, and the latter is to the same degree answemble for 
the striking another vessel by the canal boat as if the blow was given 
by the steamer itself. 

If this proposition cannot be maintained, the libellant insists there is 
proof of misconduct and negligence on the part of the steamer, which 
occasioned the injury, and for that she is responsible, if she might not 
have been had every thing been prudently and properly done on ber 
part. 

The transportation of property and persons by aid of steam lugs or 
towers, has within a few years become the most important branch of na- 
vigation on the Hudson River, and in other sections of the country; 
it is a business of great magnitude, and every where is prosecuted with 
craft of all dimensions. 

It is somewhat singular that so enlarged a navigation has afforded so 
few cases of litigation. I find only two cases in the books, in which 
an appeal has been made to the higher courts to define and enforce the 
rights and responsibilities of vessels connected in that manner, with re- 
gard to each other, or towards third parties. 

Sprout V. Hemingway^ was an action for collision, brought against 
the owner of a vessel towed astern of a steamer by a cable : she was 
held not responsible for the injury, [because the collision was found by 
the jury to have been caused through the negligence, unskilfulness, or 
misconduct of those who had charge of the steamboat. (14 Pickering, 1.) 

The court indisposing of that case on the -verdict, ground them- 
selves on doctrines which have a strong bearing upon the present case, 
although the point adjudicated under the facts, cannot be regarded as 
involved in this. 

The other case was in this State, but in that the tow was lashed by 
the side of the steamer, and as she herself received the injury, the 
question was between those vessels as to the responsibility of the 
steamer for the safe navigation of the tow. It was decided upon the 
eflTect of the special contract between the parties. (Alexander v. Green. 
3 Hill, !.)♦ 

Those cases, in the points decided, do not accordingly afford autho- 
rity upon the questions presented in this. 

The proofs here establish the fact beyond question that a vessel towed 
with a line 300 feet in length, has perfect command of ber own direc- 



* This case was carried op, and the decisioa of the Sapreme Court reversed. 7 Hill Rep. 
533, Alexander y. Green, 
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tioD, SO far at least as to keep in the track of the tug, and to avoid all 
objects the latter escapes, and that such is the safest mode of towing 
her. 

Not only is she perfectly under command of her own rudder, but she 
has the power to control the direction of the steamer. 

And the usage of the business accordingly requires a competent 
helmsman to be stationed constantly at the helm of the tow, both to pro- 
tect her and to aid in the safe navigation of the steamer. 

The evidence further establishes, that by shortening the line and ap- 
proaching the tow to the tug the means ot managing both safely is les- 
sened, and that in the present instance the canal boat, if competent to 
navigate the river, was placed at the time in the position most favorable 
for her doing it with safely to herself and others. I only state the clear 
result of the evidence. It is not necessary to spread out its details in 
this opinion. 

Beyond all question then, the canal boat was liable in this case for 
the damages caused by her to the yacht. (2 W. Rob. 270, The Duke 
of Sussex,) She placed herself in that situation voluntarily, under- 
taking to navigate across the waters of the bay by aid of a propelling 
power, which though not itself under her control, left her, as to her own 
movements the fullest means of preventing the injury inflicted. 

The case of Sproul v. Hemingway, was evidently treated by the 
court as of first impression and not clear of embarrassment. It may not 
be unreasonable to suppose a review of the questions discussed in it 
may induce the court to doubt the soundness of the doctrine there indi- 
cated, in its full breadth ; at most it cannot be regarded as conclusive 
authority to the point that a tow astern of or even placed alongside of 
the tug is not still equally responsible for collisions with other vessels 
as if navigated independent o^he steamer. She elects that method of 
applying her propelling power and on general principles by so doing 
she ought to remain subject to every liability that would attach to her 
if the motive power was within herself or exclusively at her command. 
(2 W. Rob. 9, The Hope.) 

Third parties receiving an injury by collision can rarely be required 
to look beyond the proximate causes of it. If a vessel is run over by 
another under way, the latter must be answerable for the wrong unless 
she can prove the occurrence to be the result of inevitable accident or 
without fault on her side ; ( The George, 9 Jurist, 670, English Admy.,) 
and no reason is perceived why she is exonerated by having submitted 
herself to propulsion by a steam vessel unskilfully or incautiously 
managed, more than if the cause of the injury, was the want of atten- 
tion or prudence in the application or use of her own means of naviga- 
tion. It is not inevitable to her in any other sense, than if the accident 
resulted from the insufficiency of her own equipments to keep her on a 
safe course or disengage her from a position dangerous to others, or even 
the incompetency of her pilot or captain. 

If it be conceded that the conclusion of the court, in Sproul v. Hem- 
ingway^ is correct upon the facts found by the jury, I think that case 
cannot be accepted as settling the law that a steamer is responsible for 
damages done by vessels in her tow, whether they be lashed alongside 
or drawn by cables, except it be proved the injury was owing to want 
of care or skill in the steamer in performing the duties belonging to her. 
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This novel business demands an explication of legal principles adapted 
to its character and nature, for the protection of those concerned in it, 
and of the public. 

Can those principles be deduced from the condition of a vessel under 
charter, or the liability of the owners of cargo, in respect to the wroDgf\il 
acts of the vessel itself? 

The inquiry in collision cases is essentially this, did the vessel ohaiiged 
with fault commit the injury complained of, and as consequent upon 
that, who is responsible for the damage ? 

To have any advantage from the analogies urged in the Mass. case, 
in solution of the priginal questions arising under this new method of 
navigation, it must be accepted that the principle in relation to col- 
lisions so occurring is the same when the tow is navigated according to 
the usage of the business, as it would be were she transported upon the 
deck of the steamer. If so placed she would undoubtedly have, in re- 
spect to the movements and responsibilities of the steamer, no relation 
to other vessels with which she should be brought in collision other than 
merely that of cargo on deck. 

But this supposition most inadequately figures the true position and 
character of vessels navigated by towing. 

The largest and most valuable shipping afloat are carried out and 
brought into port, and moved from point to point and place to place, within 
our harbors and interior waters by this mode of navigation, and the rule 
which gives the law in respect to small canal boats worth a few hundisd 
dollars, must settle it also, to a great degree, in relation to ships and ear- 
goes of highest value. 

Can ships furl their sails and be towed through harbors and bays, out 
to or from sea, without liability to vessels injur^ or run down by tbsflDi 
in being so navigated ? 

I think not. The sound doctrine in my judgment is ^till what i% al- 
ways was, that the vessel coming in collision with another is prima frnde 
chargeable with the damage, (9 Wendell^ 1,) and the rule is not varied 
whether she be navigated by any old and welM^nown method, or is sup- 
plied with her motive power in some novel way, communiciited at the 
instant, independent of her volition or command. 

It is at her own hazard that she places herself under the direction of 
such a power, and even if the steamer who supplies it may be liable for 
wrongful acts on her part, the vessel in tow is not thereby necessarily 
exonerated from the injury she may inflict by striking against another. 

Neither in my opinion does the analogy of agent and principal ap- 
ply to this description of business. There is a degree of similitude 
in certain points of the relationship between the tug and tow and that 
of agent and principal, that is to say, in the end to be answered by 
the connection ; but in the mode of accomplishing it the steamer, in this 
case and in this country, it is believed to be unversally acted on, inde- 
pepdent of any authority or direction of the tow, and cannot accordingly 
be regarded as her agent ; and in all respects, except the general dirac- 
tion of the course run, the towed vessel was master of her own move- 
ments, and could vary them to strike or avoid objects on the tmek, as if 
wholly disconnected with the steamer. 

The analogy is therefore too faint to supply any sure principle appli- 
cable to this peculiar association of vessels ; it seems to me it might be 
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defined with a nearer approach to exactness by regarding the vessel 
towed as taking into service the power of the steamer supjSied her, in- 
dependent of the boat itself or its command or direction. 

If we might suppose locomotives employed on the tow paths of canals 
and the boats using that force as their propelling power, the parallel 
to the case under consideration would be nearer, and an illustration 
would be afforded more correctly designating the responsibilities each 
would be placed under by the connection, than is furnished by any cases 
familiar to the common law. 

It cannot be supposed, under such circumstances, that the locomotive 
holding its course would be chargeable for collisions or injuries com- 
mitted by the boat in the ordinary course of its navigation. 

The boat would be hdd to assume, at its peril, its own control and 
direction, subject only to propulsion ahead by a power which it could 
not vary or check, yet dinering only in the degree of its force and the 
difficulty of controlUng it by efforts on the boat, from towing by hand or 
horse power. 

The responsibilities of those mutual hut independent agencies should 
accordingly be limited to their separate acts, except it be shown that 
either of them wrongfully caused a mischief to be done by the other ; 
and it follows that the boat, equally with the separate motive power, 
must take on itself the precaution to shun objects on its track, or which 
may come within the range of its movement. 

When varying its line of direction may not be sufficient, to protect 
the boat or others from contact with it, she is necessarily to be provided 
with means to disconnect herself from the moving power, and take like 
measures as if she was propelled by sails or machinery attached to her- 
self. This is particularly so on canals and other waters where shore 
towing is employed. The same principle was in effect involved in 
The Sbpe, {2 W. Rob. 9.) The colliding vessel was warped down 
the Thames. She Was held liable for the damages the same as if 
navigated in the ordinary way. 

Considering this case then as standing only upon the fact that the 
canal boat, whilst being towed by the steamer, came in collision with 
the yacht, I hold the responsibility therefor is not cast upon the 
steamer, but that as the direct cause of the injury, the canal boat is 
the party against which the remedy for the wrong is to be pursued. 
Each boat acted separately and independently in this particular, 
and the tow thrown off three hundred teet from the tug, in free use 
of all her functions for self-direction in regard to the vessel injured, 
cannot, in my opinion, with more justness of figure or association of 
objects, be deemed a prolongation of the steamer, subjecting the lat- 
ter to the same liability for her acts as if committed by itself, than if 
the motive power was placed in a different element. 

I do not think the libellant has succeeded in provjng any misconduct 
or want of precaution on the part of the steamer leading to the accident, 
and which within the spirit of the decision in Sproul v. Hemingway^ 
(14 Pick. I,) might render her liable for the injury. 

It is a clearly settled principle, upon the authorities, English and 
American, that the vessel suing for damages occasioned her by collision 
of another, must prove the injury to have been occasioned by fault of 
the other, {Abbott, Shee's ed.) part 3d, ch. 1, 3 Kent, 230. 
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The proof that she was herself blameless would ordinarily be suffi- 
cient evidence prima fade to cast the burden of exoneration itself on 
the vessel inflicting the injury. (14 Johns. A, 304.) 

Yet when the charge is sought to be maintained, not upon a wrongful 
act directly committed by the vessel sued, but for damages consequent 
tial to acts on her part correct and proper in themselves, that doctrine 
would plainly not be applicable as a rule of evidence. Not coming in 
contact herself with the injured vessel, and thus causing the wrong 
directly, the party coniplaining would be bound, !is in ordinary cases 
resting on misfeasance, to prove that negligence or want of precaution 
of the steamer in respect to the management of the striking vessel 
caused the collision. 

The whole evidence being before the court, it is of little moment to 
this particular case, whether it is to be viewed as excusatory on the 
part of the claimants, or accusatory by the libellant — the Court must 
judge from its weight and bearing without regard to the source from 
which it was derived, what rights are established between the parties. 

First, then, I find as matter of fact, that the method of towiag the ca- 
nal boat astern of the steamer, was a prudent and safe mode of naviga- 
ting her. That the steamer was conducted carefully on the proper 
route, and at a prudent distance from the yacht ; doing nothing on her 
part which impeded the free action of the tow, or necessarily impelled 
it upon the Mist, and that with ordinary skill and care the canal boat 
could have kept in her track, and thus run broadly clear of the yacht. 
That there was neglect or want of skill in steering the canal boat, which 
alone occasioned the collision, and no defect of navigable quality, (if 
the steamer could be made answerable for that,) as before and after 
the collision she followed the track of the steamer, in a more diffi- 
cult route, without danger or inconvenience, and her safe management 
in that situation proved she was capable of being steered by those on 
board, and easily kept clear of the yacht. 

The endeavor to show on the part of the libellant that the boat was 
towed into an eddy which had suddenly changed her course, failed of 
success. It was not made to appear but that the water was in a tran- 
quil state, and every way favorable to the easy and safe mancBUvering 
of the towed vessel. 

The accident, in my judgment, is attributable to the want of a suffi- 
cient pilot at the helm of the boat in tow, or the omission on his part to 
attend promptly and properly to the helm, and as the risk of her navi- 
gation in that particular was not cast by the law on the steamer, she is 
not bound to make reparations for the severe loss and injury incurred by 
the libellant, in consequence of the fault of the canal boat in this behalf. 
The remedy must be pursued against her, and this libel must be dis- 
missed as to the steamer, with costs to be taxed. 

Upon this decision a libel was filed against the boat in tow, and no ap- 
pearance having been entered she was sold by.the U. S. marshal for the be* 
nefit of the libellants, and an order of reference to a commissioner granted. 

An appeal was taken from the decree of the District Judge, and fur- 
ther proofs produced by the appellants on the hearing of the appeal, 
which, as will be seen from the opinion of the Circuit J udge« materially 
changed the aspect of some of the important facts as presented before 
the District Judge. (See report of this case in our last number.) 
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H. 0. JPistrict Cotirt 
[Southern District of New- York.] 

IN ADMIRALTY. 
Before the Honorable SAMUEL R. BETTS, Dietrict Judge. 

Charles Morgan, Libellant, v. The Schooner Philip Da 

Peyster,* 

collision. 

The neglect of keeping a efficient look-ont in the day-time pronoanced gro« negligence. No 
cnetom contrary to the ezerciae of this precaation allowed weight 

A TeeBol cloie hauled on the atarboard tack, when meeting one on the port tack, has the right 
to keep her wind and hold on, as a general rale, until &t neeeeiity of changing her eourte 
to avoid a coIIisiOD, becomes apparent 

A Tessel close hauled on the privileged tack has the right to suppose that the other is per- 
forming her doty in keeping a " look-out," and will avoid her. 

Where the vessel on the unprivileged tack had no sufficient look-out, and was hailed from the 
other vessel, the hail was not heard in time for the former to avoid the latter : — Held, that 
the collision was attributable to the want of a look-out, and the vessel neglecting this pre- 
caution was answerable for the consequences. 

The ship Emily, in the month of November, daring broad day and 
fine weather, was beating up the bay of New- York, tide flood, wind from 
N. N. W., and blowing a six-knot breeze, the ship had tacked on the east 
shore, about a mile to the southward of Governor's Island, and was 
standing to the westward. 

The schooner Philip De Peyster, a coasting vessel, was also beating 
upy and was standing close hauled on the larl^rd or port tack, and was 
seen from the Emily when half a mile off. 

On board the schooner, besides the man at the wheel, was another on 
deck, others were below. The attention of the men on board of the 
of the schooner was called to the ship by a hail from her, when she was 
seen by them for the first time, and on the lee-bow of the schooner. 
The helm of the schooner was at once put hard up (aport) and she kept 
away (fell off) so as to go into the ship abaft of amidships, in an angu- 
lar direction towards the ship's stern, doing great damage to the ship 
and making a wreck of herself, and was towed up to the city by a 
steamboat. The ship continued her course. 

There was some question and other proofs whether the ship had been 
about long enough to have steerage way on her; the clear weight of 
evidence, however, was that she had sufficient way to have gone in 
stays again. 

B. Burr, C. Benedict^ and W. R. Bebee, for libellants. 

George Wood^ Nelson Chase^ and W. Q. Morton^ for claimants. 

Betts, Disfrict Judge. — (1.) Upon the proofs it is found the Emily 
committed no fault in not taking measures to avoid the De Peyster pre- 

• This case is referred to in Smith t. 7Ae PiUuBoMi jB(Msiom» reported ante, p. 374. 
VOL. VI. 56 
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vious to the hail. If she was without headway at the time, she had 
no power to do anything^ and if shd wa9 uilder way and running six 
knots she had, by the usage of navigation, a right to hold her tack, un- 
til the necessity of obtfkigm^ it to avt^id collisiofi befcame apparent (2 
Hagg., 174,) Story Bail. i6, 11, 2d ed, and on the evidence, that was 
not until after ineffectual hails to the Del^eyster. 

(2.) It is further /otinct on the proofs that after it was discovered the 
De Peyster A\A hot observe the halts, the £mily could have made no 
movement that would have avoided^ the collision ; for if she was run- 
ning six knots and the De iC'eyster dght, they were approaching at the 
rate of fourteen knots and their distance, if supposed to be 80 or 100 
rods would be run over in 16 niinHtes^ and if they were only so many 
pardSj instead of rods, distant apart they would meet in about three mia- 
uled, (and the tithe of collision would conduce strongly lo prove that the 
vessels could not have been 80 or 40 roda apart) and ikccordiR|^y the 
Emily so aituitt^d eoold iMke M ihancbuvre thdt ^onld t&fnov^h^&ut 
of the line of approach of the De Peyster, Within the time necessary, 
under either supposilion< 

(3.) Th^ BmUy had u tight to wppost the De Peyster saio fcef , md 
thoiTgh apparently coming t\oi^ xipoti h^r, 6ould and would avoid her ; 
the practice of that kind of craft so to run is fully provedf and that 
the facility with which they are manoBiivred justified the Emily ia 
holding ber own taek| and relying upon the m&vemenis of the De PsfS- 
ter^ until the Imils wenre made, after that it is dearly shown she ha4 oft 
power to avoid a collision* 

(4.) The De Peyster was gtiilty of a gross fault in keeping n^ lookMMit 
on the deck. The evidence is clear that the accident wefild have beMi 
avoided if a look-out had been kept« Nd custom &r habit with Mich 
crafty however general^ can dispense %siih the use of a precautien so 
necessary to the safety of other vessels as well as tksit owh and at the 
accident arose from thaifauU the schooner is answerable for it^ cbAse- 
quences. (2 Dods. 83, 85.) 

(5.) Upon the proofs I eonsider the injuries received by the ship te be 
at least $l,200,and I decree for the libelkints to that anount, with oosfs 
to be taxed. (1 Hagg. 109.) 

Th^ ab6Ve ^^6 <(^a$ heard on appeal before the Hon. damuel Nelson, 
ittid further proofs introduced by the parties. I'he judgment of the Dis- 
trict Gdtirt Was affirnied. 

•- • ^ • - I - *• 

V[. S. Snptmt tfottrt. 

[General Term^ Cayuga County^ November^ l^d.J 

j0SBl»fi CltAN^ Aifb AiVo¥^EA, AbMtNlfSTRAtOttS, &C., OlP Hfi^RT 

Crane, deceased, v. Hannah Crane and others. Butler t. 

BABCO^Bt, AN1> O^THBRS. 
RBRBARINO tTNDER THE ACT OF 12 APRIL, 1848 — B^eURift FOR 

eor rri* *' t aV of iproObbdin^f. 



N. y. CoQunon Pl^ai^r-Th^ Maycyr, dte., of NeF-Yorl^ y. Lndlnpii e| al, 

Hm cai9 flf tha Mayor, &^, «f N^w-York adp Fttfr 8cb#iiii«rh(|n^ e( at*i f^^ortad in the 
Jan« Number of the New-York Lefai OkMrtw, vol 6, y. 939. ^•mM «|m1 4(»«^^ 
MlUv. 

QpTH of the ftbove suits were commenced prior to Jai^, 1646, and 
motions were now made for a rehearing in eaph> 

In the first cause it was objected that neither security, or notice of th^ 
same, bad been given within ten days after notiee to the party moving 
of the entry of the decree sought to be reheard, pursuant to f 7 of the 
Act of April 12, 1848, to "facilitate the determination of Q;i:ii^ting suits," 
Ae. 

In the second casej the motion was made on the tenth day after no- 
tice of the entry of the order, apd the moving party bad the requisite 
security prepared and rendy to file it, if the coujt abould d^ide U WHs 
necessary in order to entitle him to a rehearing. 

Neither of the moving parties asked for an order staying proceed- 
ings. 

The counsel making the motion contended that no eeeurity was ne« 
oessary, except a rehearing with a stay of proceedings was asked, and 
they stated that they did not ask for '* suek a reheaping*' in either of 
the above causes. 

The court, after consultation and referring to the case of The Mayer 

rNeW' York ads. Schermerhorn andetkersy N. Y. Legal Observer, vol, 
p. 238, decided that no seeurity was necessary unless a stay of pro- 
ceedings was asked ; and Justice Maynard, in delivering the opinion of 
Che court, remarked, that no security was required by the 7th section of 
the Act to entitle the parly to bring on his motion for rehearing, unless 
he wjshod in the mean time to stay the proceedings upon the order or 
decree proposed to be reheard. 

The motion for a rehearing was gmnted in each ease. 

Note^ — See WiUson v. Onderdoncky vol. 3 Howiud^s N. T. Special 
Term R., 3L9. Supreme Court Rule 60. h 389, '* Code of Procedure.'^ 

Before the Honorable M. ULSHOEFFER, flirt lodge, and Jadgee IntBAOMf aad Bm.t. 

Ths Mayo&, Aldermen, &c., of ^bw-Yoek v. J^ssvb Lvblum 

AND ANPTHEB.-T-20/i^ ilfay, lp48- 
DEMURRER TO PLEAS. 

P^ D^moniirpa^gment will be giTon ajfainst the party eofnmittfngr the fML fault in pleading, 
altbongfii there is lulweqiiently a plea of the general iMoe, and defendant may at any itage 
of tl|e pleadinga attadL the declaration ibr defeote inopfaitanoo. 

in a^ Ms^iofi pf debt on bond given to Corporation of Npw-Yprk by ownup ^nd captain 
of fbipbnngiDg emigrant paesengen to the port of New -York, conditioned toaave harm* 
le« the city from ezpensee for any of them, becoming chargeable to the city : — Held, 
the plaintiffii not bound to aet oot in nair. in what manner &t peraona baoame eharge- 
ahk« or tbat they b^ame legally obargeaUoj and it ia anfl|cieat in amgniiig bf^a^hjao 
to follow the worda of the bond. 
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The bond bavincr annexed thereto a list of the passengen, called a report, and profert made 
and oyer griven of bond and not of this report : — Held, want of profert and oyer of report 
not an error of substance to be taken advantage of on general demurrer. 

Held, that the repeal of the act of February 11th, 1824, by the act of May 5th, 1847, did 
not take away the right to recover in an action on the bond taken under the act of 1834, 
where breach ocdurred and suit was commenced prior to the repeal. 

Where each count claimed 9^9>300> and the whole demand claimed in the narr. was but 
9 19,800 : — Held, not bad on general demurrer. 

Plea of the offer of the indemnitors of the city on one of these bonds, made before the aliens 
became chargeable to the city, to take and support and maintain them, and the refusal of 
the city to permit them so to do : — Held, no defence in an action on the bond for moneys 
expended by the city for such aliens aftor they became in fact chargeable. 

Plea, that the persons alleged in the narr. to have become chargeable to the city did not become 
legally chargeable, au\d concluding with a verification : — Held, bad on demurrer, as merely 
denying a fact plaintiffs are bound to prove. 

Plea, that the persons alleged in the narr. to have become chargeable were not " blind, lame, 
old, sick, impotent," &.C., &c., but were " able by work to maintain themselves," 6lc : — 
Held, defective in substance, the obligees in the bond being liable for monc-ys expended by 
the city for all who became in fact chargeable, whether aUe to maintaim themselves or not. 

Debt for $19,800 on bond given, under Act of February 11th, 1824, 
by defendants, March lOlh, 1846, by Ludium, as master of the ship 
Pacific, and the other defendants as owners, $19,800 as penalty, condi* 
tioned to indemnify and save harmless the plaintiffs and Overseers of 
the Poor of the city of New- York, " of and from all expense and charge 
which should or might be incurred for the maintenance and support 
of all or any of the several persons named and described in the report 
annexed to the bond, no profert of which report was made or oyer 
given, (being a list of sixty-six alien passengers brought to the port of 
New- York in said ship Pacific,) and for the support and maintenance 
of any child or children of any of said persons, born after the importa- 
tion, in case any of said persons or children should at any time, withiu 
two years after said importation, become chargeable to the city of New- 
York, so that the same did not exceed three hundred dollars for each 
and every passenger so imported as aforesaid." Plaintiff assigned as 
breach, that eleven of said persons had become chargeable within two 
years, and plaintiffs had expended for their support and maintenance 
thirty-three hundred dollars. The narr. contained a second count simi- 
lar lo the first, and a common indebitatus count, each count claiming 
$19,800. 

Defendants pleaded five special pleas : 

First Plea, (after craving oyer of bond and condition, and setting 
out condition, &c.,) non damnificaius. 

Second Plea. — Damnificatus de son tort. 

Third Plea. — That aiter the making of the bond, and before the 
eleven persons, or either of them, became or were chargeable to the city 
of New- York, or were supported by the plaintiflfe, and before the com- 
mencement of this suit, the defendants were ready and offered the 
plaintiffs to take and receive the said several persons^ and to support 
and maintain them, according to the provisions of the statute in such 
case made and provided^ and that the plaintiff's then and there wholly 
refused to permit the defendants so to do^ or in any manner to provide 
for or to contribtUe towards their support and maifUenance, &e. — 
Verification, 
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Fourth Plea. — That the said eleven persons did not become fe* 
gaily chargeable to the city of New- York-^ Verijication. 

Fifth Plea. — That the eleven persons were not ^^ blind, lamot 
old, sick, impotent, or decrepit, or in any other manner disabled or en- 
feebled, so as to be unable by work to maintain themselves,^^ but on the 
contrary were all the time sturdy and able bodied^ and able by work 
to maintain themselves, &c. — Verification, 

Plaintiffs replied first and second pleas, concluding to the country, 
and demurred to the third, fourth, and fifth pleas. 

The points of demurrer to third plea were — It tendered an immate- 
ria) issue ; it did not show how plaintiffs could have accepted defendants 
offer ; it amounted to the general issue ; it only averred facts affecting 
the amount of recovery, and not the right to recover ; it did not give 
color ; it contained inconsistent averments. 

To the fourth plea. It attempted to put in issue an immaterial ques- 
tion ; it did not aver facts to establish that the persons did not becomo 
legally chargeable ; it was argumentative ; it amounted to the general 
issue ; it should have concluded to the country. 

To the fifth plea. It attempted to put in issue an immaterial qnes* 
tion ; it did not traverse or confess or avoid the averments in the narr. ; 
it should have concluded to the country. 

The defendants joined in demurrer. 

James T. Brady and Edmund J. Porter in support of the demurrers. 
As to the third plea, cited The Mayor, ^c. v. Chandler, 1 Wend., 493 ; 
Arch. PL, 178; 10 Johns. R., 289; 11 Wend., 654; Gilb. C. P., 61 ; 
1 Hill, 266 ; 1 Burrill Prac, (2d ed.) 266 ; 13 Wend., 78 ; Ibid., 46 ; 
15 Ibid., 464 ; 23 Ibid., 487 ; 1 Chitty PI, 526, (8ih Am. ed.) ; 4 Man. 
4* Gr., 126 ; 19 Johns., 349. The plea does not answer the breach, 
but only affects the amount of the recoverv, 17 Wend. R., 188 ; 16 
Ibid., 464 ; 18 Johns., 464 ; 18 Johns. R] 28 ; 20 Id., 90-206 ; 19 
Ibid., 349 ; 5 HiU R, 393 ; 1 HM, 561 ; 1 Johns. JR., 63. As to the 
fourth plea, 19 Johns. R., 34-349; 19 Johns., 300; 10 Johns,, 289; 
Com. Dig. Pleader, E. 13 ; Bacon Abr. Pleas, G. 3 ; 3 Blackstone 
Com., 309; 11 Wend., '660] 13 Wend., 78; 6 Cowen R, 465; 8 
Cranch, 30. Conclusion should be to the country, Arch. Pl.,247, Ed. 
1824 ; 1 Chitty PL, 656, 8th Am. ed. ; 2 Cain^ jR., 60 ; 2 Johns. R., 
428. As to the fifth plea, Laws relating to the City of New- York, p. 
668. Should conclude to the country, Arch. PL, 178 ; 10 Johns., 289 ; 
1 Chitty PL, 626. 

N. B. Blunt and Brown and Mathews, for defendants. 

As to third plea — The indemnitors had same right to support the per- 
sons named in the bond, upon their becoming chargeable, as the overseeer 
of the poor of an adjoining county had, to support the persons belonging 
thereto. 1 JR. 8., part 1, /*/. 1, chap, xx, sec. 38 ; Rochfeller v. Lhn- 
nelly, 8 Cowen, 623; Act of 1813, 2 R. L., p. 439, sec. 246-248. As 
to fourth plea — ^The i.ssue raised is material, Luddington v. Pulver, 6 
Wend., 404. It concludes profierly, McClure v. Erwine, 3 Wend., 
326. As io fifth plea — The persons not falling within the description 
named in this plea, could not become chargeable, 1 R. 8., part \, tit. 
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Tb 1, chap. XX., see. 14. It was furtbar urged, ffce pluioHffs paarr* was 

' bad on general demurrer. It should haF^ been covenaut. ^9^ t. 

He L0^i 1 Hill, p. 407. The narr. contained ihrae distiaci decUfa^ions 

I for $19,800. 4 Wend., 387. The plainUffs should have made prpf^rt 

^ and given oy€r of the report annexed to bond. The narr. ^hpul^ have 

I set forth in what raaoner the persons became chargeable. The Qftrr. 

pj« did not show damage to the plaintiffs, and the Commissioners ^ th^ 

& Alms House should be sole or joint plaintiffs. It was further urged, 

^ that by the repeal of the Act of February 11, 18g4, the plaintiffs' right 

Pi« to recover on the bond became extinguished. Laws of 1847^} p* 168. 

I The Act of 1824, by the repeal, is as completely extinguished as if it 

^/^ had never passed, except as to suits concluded *while it was a law. Hey 

"* V. Goodwin, 4 Moore and Payne, 341-351 ; 1 Hilly 324; 3 HawurfTs 

1 8p. T. R. ; Smith v. Banker, 142. 

t: 

IK. Ul8bobfp£r, J.^This is a case arising upon den^urrers by the 

I^< plaintiffs to the third, fourth, and fifth pleas of the defendants. The 

t>y action is debt upon bond for the indemnity of the city in case certaic 

^^ passengers, who were brought here from Liverpool, should become 

^i^ chargeable to the city. The defendants join in demurrer, but neverthe 

til ^ less, insist that the first error in substance is contained in the declara 

^ tion. Howard U.S. Reports, 102; 1 WendeU, A93. 

o^ I. We are therefore to say whether the declaration is so far defective 

a^ ' as to render it bad on a general demurrer. If it is, the defendants wil 

g^^ be entitled to judgment, notwithstanding their plea of the geqeral issue 

N^^ Auburn and Owaeco Canal Co. y. l^itch, 10 Law Beporter, 201. 

of The first and seqond grpunds of exception by defendant^ ^re, t{iat tl^ 

ti<^* narr. omits to set forth that the passengers becapae legally chargeiibli 

t W^* or bow or in what manner they became Ghargeable« The declaratio 

V^ pussues the words of the bond, and it was iiot peq^s^ary \o fiver thj 

at^^ Che persons became legally chargeable, nor do I think that it was n< 

br^ eesqary to show how pr in whfit manner tl|ey became a pharge to t^ 

ye5 eity. 14 Wend, it., 166. That is nwtt^r of prpof ^^t the trial, ao4 at ^ 

thi^ events the declaration is not liable iq ih^se exceptions upon a gener 

lar demurrer. It properly avers that the perspqs bec^une chargeat>le, ar 

$!• that it became necesaary tp provide for then>, dpc. Such is tl^e i|$y 

form of declerit)g, aod if the defendant^ xequir^ more they sl^puic} ^^ 

] resorted to a special demurner. 

Another git)uod of exception to the narr. i9i that covenant shou 

I have been brought, and not debt. The cases do not sustaia tbi9 exc^ 

out (ion. This is a bond in a penalty, and debt is the proper forai of ftctic 

IS 1 Barbour R., 327. 

1 Another ground is, that the plitiptiffs sliould bav^ made pr^^rt of t 

ele' repwri of passengers referred to in the bond and narr,, find it shou 

of have been set out as part of the oyer of the bond. But the defendi^c 

me bave aeoepted the oyer, and no doubt may rely upon any (substaDt 

pla di&renee be|tweeo it and the narr. Thp pxofert ot the jn^triiinent i 

am dared upon is sufficient oq general demurrer, and if the defendai 

COS wished further papers as part of the oyer, they might have called 

ref» the same by a motion, or perhaps might have reached the object b] 

for apeeial demurrer. 2 Denio, 97. 
Ye} Another ground of exception to the narr. is, that the overseeis of 
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poM should have been united with the plaintiffs, or should hare beeH 
tha e6l« pkintiffs in the suit, hat as (he bond of indemnity is to the 
flAintiffs alone, this tionid not be. If thd aondition of the bond iH i6 
JAdemnifj^ the plaintiffs and the orerseefs of tiie poor, still the right of 
aetion on this bond nrust be to the obligees alone. 

A further ground of objection to the narr. is, that the Act of 1847 te- 
peaU the Act of 1824, under which this suit is brought, or under which 
ibe bond was given. The bond was given on the 10th of March, 1846, 
and the plaintiffs' suit was brought the 30th of July, 1846, for expen- 
ditures under the bond between those periods. We do not understand 
the authorities as going so far as to destroy vested rignts, in case of a 
repeal of a statute. Where, however, an action is for a penalty under 
a statute, or there is a proceeding pending under a statute at the titne of 
its repeal, no doubt Such action or proceeding must fail. But a bond 
taken under the statute is not invalid if the breach took place and the 
suit therefor was commenced prior to the repeal. 

A further exception to the narr. is, that it claims $19,800, and then 
avers demands to that amount three times separately. (4 Wend., 393.) 
We doubt whether this is a fatal objection upon a general demurrer. 
We consider that the narr. in this case is liable to this exception. If it 
is so drawn as to be defective on special demurrer^ the error cannot be 
teacbed on this argument. 

II. We mnst then see whether the plaintiffs objection^ to the pleas 
thirdly, fourthly, and fifthly pleaded, are well taken. Ad to the third 
plea, vie., that before the passengers tiecame ckatgedble to the City, the 
defendants were ready aiTU offered to strpport and tnaintain them, so as 
to prevent their becoming a charge to the city. 

If the defendants Could haVe got the passengers before they became 
a charge, and so prevented their becoming a charge, they wbtfid doubt- 
less have indemnified the plaintiffs, and saved them ftovti eipense. 
How could the plaintiffs give up the persons to the defendants before 
they had them? Until the plaintiffs had iheta iti charge, how could 
they surrender them to the defendants? But it would uTake no diffe- 
rence if the defendants' offer to take and support, had been afterwatd$^ 
l)e(caiise there is no statute 'authorizing foreign passengers to be sent 
boek on account of their destitute condition, nor to allow the persons 
who brought them to this country to exercise a control over them, as 
they formerly might with respect \o redemptioriers. 

If paupers brought from town to town, trom county to county, from 
state to state, might be taken back, we know that as \o foreigners it has 
been found almost if not wholly impracticable to send back criminals even 
under the authority of treaties. 1 Barbour, 248. The defendants had 
no right to send back these passengers to Liverpool, because they were 
destitute aliens, nor could the defendants insist upon taking them out of 
the almshouse in their own keeping. No law gives them such b 
right. It is not like the case of a bastard child to which the father has 
no claim as against the mother, but as against the overseers of the poor 
may claim to support such child. The defendants' captain having 
brought from Europe these alien passengers, gave bond to indemnify 
the city against expenditures for such as should become chargeable 
within two years, and for such expenditures the defendants are liable. 
^ Althotrgh the defendants gave the bond, that resulted from the r 
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quirements of the law^, because their vessel brought the alien passengers 
here, how did this confer the rights of a master, parent, or guardian 
upon the defendants, in respect to these passengers ? A surety for an- 
other has no such rights or powers over his person, and however desi- 
rable it might be for the poor-masters to allow the bondmen to support 
the passengers, can it be shown that they have any such power ? We 
think that they have not, and there might be reasons of humanity to 
forbid the exercise of such a power. If alien passengers become desti- 
tute, and are relieved by the overseers of the poor, we know of no au- 
thority by which such aliens could be transferred to the persons who 
imported them for support, nor by which the overseers would be justi- 
fied in refusing to support such aliens, because those who imported 
them profess to be willing to take charge of them, or offer to take and 
maintain them. If the defendants could have anticipated the expendi- 
tures by the overseers of the poor, and induced the passengers to place 
themselves under the care and control of the defendants, then the plain- 
tiffs would have no right of action ; but neither the terms of the bond, 
nor the laws of the laud, nor treaty stipulations, nor the principles of 
humanity, require the poor-masters to refuse to support destitute aliens, 
because those who imported them offer to take and support them. Nor 
is there (in any way) a power on the part of such importers, express or 
implied, to control the persons of such aliens after they are landed. 
But the defendants insist that these passengers never became chargeable 
to the city, because they offered to take charge of them. We think that 
if the aliens became in fact chargeable, and the plaintiffs expended mo- 
ney for their support, the case occurred which was contemplated by the 
bond, and that the defendants could not relieve themselves from the 
bond by an offer to take charge of the persons so chargeable to the city. 
This plea is defective in substance. (1 Bingham^ ATT.) 

As to the fourth plea, viz., that the passengers named did not become 
legally chargeable, I think that in effect merely denies a fact, averred in 
the narr., and should have concluded to the country. 

The narr. says they were or became chargeable, and this means le- 
gally chargeable, and this the defendants deny, and aver that the plain- 
tiffs supported them of their own wrong. This was denying what the 
plaintiffs were bound to prove, (1 Weml., 496,) but if the defendants 
could create separate issues upon the material facts in the narr., then 
they should have concluded to the country. 

As to the fifth plea, viz.: that the passengers were not ''blind, 
lame, old, sick, impotent or decrepit, disabled or enfeebled, but strong, 
able bodied, and able to work and maintain themselves," this plea does 
not confess the cause of action, and avoid it, or deny it, (2 Denio, 96,) 
and it is defective in substance, inasmuch as it supposes that the bond 
covers no expenditure, but for the support of those who, by order of 
maintenance, become paupers, whereas it embraces all expenditures for 
those who become chargeable to the city owing to their destitute condi- 
tion. (1 Wend.f p. 96.) One who refuses to work, and who could ob- 
tain it, and support himself, ought not to be supported by the city; and 
probably the overseers of the poor do not often, if ever, knowingly ex- 
tend relief to such persons. There is nothing in the case in Wendel, 
nor in any other that we are aware of, which would justify the support 
of alien poor persons, who are sturdy beggars and refuse to work« (^ 
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Cowen^ 485, 491.) But on the other hand, we know that in our city, 
as elsewhere, it is not possible at all times for able-bodied workmen to 
obtain sufficient employment to support themselves, and if destitute 
within two years after being landed they may be relieved by the city, 
and indemnity may be sous^ht under the bond. Such was the object 
and intent of the Act of J824. Paupers need not subsist entirely on 
public charity. If they are but partially or occasionally aided, they are 
still considered cliargeable, and there is every reason why in such cases 
the city should be indemnified. 

The object of the statute was to make those who brought the foreign 
emigrants into the city, give bonds to indemnify the city for two years ; 
and the indemnity is to apply to every case in which the passenger be- 
comes in fact chargeable, or in other words, is necessarily relieved by 
the overseers of the poor. I say necessarily^ or legally relieved, and I 
consider a poor or destitute person, necessarily or legally entitled to re- 
lief, if he requires such relief from bodily infirmity or disease, or from 
inability to obtain sufficient employment. 

Bodily health and strength may be proof that a man ought to sup- 
port himself by his own labor, but if the overseers of the poor find it 
necessary and proper to extend relief to su6h persons as are out of em- 
ploy and consequently unable to support themselves, they may do so, 
and resort for remuneration to indemnity bonds, taken by virtue of the 
Act of February 11, 1824. (47 Sess., Ch. 37.) 

We are bound to presume that the poor-masters exercised the power 
of relief under a sound discretion, and so as not to encourage idleness 
or indolence. But if a man through poverty, and want of employment, 
becomes destitute and in actual want, the power of relieving him must 
rest in the discretion of the overseers of the poor, who are not to be deaf 
to the calls of humanity, and are not to suffer the destitute to die of want 
in the streets. The necessity and the right to relieve may apply as well 
to the able-bodied as to the decrepit poor ; where the necessity of relief 
exists, the person asking and requiring aid, is, in a legal sense, charge- 
able under the poor laws, and within the meaning of the bond of indem- 
nity. No order of maintenance is necessary where a bond exists. 

My conclusion is, that the pleas demurred to are defective in sub- 
stance, and are not sufficient answers to the plaintiffs claim for moneys 
expended for the persons brought to the city by the defendants' vessel, 
and that the declaration is not defective in substance. 

Judgment must therefore be for the plaintiffs on the demurrers, with 
liberty to the defendants to withdraw or amend their third, fourth, and 
fifth pleas, on payment of costs. 
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I- BOND — CO-SURETIES — CONTRIBUTION. 



One of two co-sarotiei to a bond reeeived from thn principal a promuaorj note for the eam 
■eearedby the bond. In an action for contribation brought by such surety againet hia co- 
surety : — 
Held, that it was a qaestion of fact for the jary <o say, whether the note was giFen in pnim- 
^ ance of an arrangement between the parties that the defendant shoold be thereby discharged, 
VOL. VI. 67 
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or nmply as 4 oollateval sQOurity from tbe principal to tho pli^ntiff; in vhiob^ lattM^ q^^ 
the defendftut could Qot be discharged. 

Assumpsit for money paid and on an account stated. 

Pleas — as to £22 1 6s., parcel, &c., payment of that sum into court ; 
as to the residue, non-assumpsit. 

At the trial, winch took place before Erie, J., at the last assizes for the 
county of Chester, it appeared, that the action was brought to recover 
contribution upon a bond for £250, which one Dodd had executed as 
principal, and the plaintiff and the defendant as sureties, and the amount 
of which the plaintiff had been compelled to pay. Previously to the 
execution of the bond. Dodd had borrowed money of a third party, giv- 
ing as a security for the same a promissory note for £200, made by him- 
self as principal and the plaintiff as surely. This note having become 
due and an application for payment having been made, a sum of £250 
was offered to be lent to Dodd, upon the plaintiff and the defendant en- 
tering into the bond now sued on as co-sureties; but before the plain- 
tiff would execute the bond in question, she insisted on this promissory 
note being delivered up, and on afresh promissory note for £250 being 
given by Dodd to her, which.was accordingly done, and she thereupon 
signed the bond. There was no evidence that the defendant was aware 
of this arrangement between Dodd and the plaintiff. 

Under these circumstances, the counsel for the defendant objected that 
the action would not lie ; but the learned judge overruled the objectioa 
and left it to the jury to say, whether the plaintiff and the defendant were 
co-sureties for Dodd, and that if so, the plaintiff would be enliiled to 
recover. 

The jury found a verdict for the plaintiff. 

Evans now moved for a new trial, on the ground of misdirection. 
The right of one surety to recover contribution from his co surety is ao 
equitable action. Cowell'v. Edwards^ 1 Bos. dt Pul., 268. Inasmuch, 
therefore, as the plaintiff insisted upon and received from ih^ principal, 
Dodd, a promissory note for the amount of her liability upon the bond, 
she had no right to resort to thisnaction for the purpose of recovering 
contribution from her co-surety. 

[RoLPC, B. — Surely it was a question of fact upon what terras the 
defendant became surety ; prima facie, the loan having been made to 
Podd, and the defendant and the plaintiff being co-sureties, the plaintiff 
had a remedy against the defendant for contribution.] 

Pollock, C. B. — There ought to be no rule in this case. The simple 
question was, whether the promissory note for £250, given by Dodd to 
the plaintiff, was given by him as a mere collateral security to her for the 
payment of the money secured by the bond, or whether there was any 
arrangement entered into between Dodd, the plaintiff, and the defendant, 
by which the defendant was to be relieved from all liability upon this 
bond in consideration of the note being given, by Dodd to the plaintiff. 
This was a question of fact for the jury, and they appear to have come 
to a right conclusion upon the evidence. 

Parks, B., Rolfb^ B., and Platt, B., concurred. 

Mule refused* 
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ACKNOWLEDGMENT. 

Acknowledgment of written inetrumeuts con- 
veying real estote — Act of 1833 — Certificate 
of County Clerk. Wood ▼. Weiant, Digettj 
1 Comtt. Rep, Court of Appeals, 367 

ACT. 

The act to extend the exemption of pereonal 
property from sale under execution is un- 
constitutional as to debts coutracted before 
its passage. Dankt v. Quackenbuohf Di- 
gtot, 1 Comet. Rep. Court of AppeaU, 367 

LETTERS OF ADMINISTRATION. 

Orders of preference in granting letters of 
administration with will annexed. Jn ret 
application for let! ere cum teetamento an» 
nexo de bonis non of the eetate of Ward, de- 
ceased, 111 

The order of the Surrogate to an administra- 
tor to sell the real estate of an intestate is a 
power, and is analogous to a power in trust 
to sell, as distinguished from a trust In re, 
application to Mortgage, Lease, ^c, real 
estate of Laurence, deceased, 974 

APPEAL. 

Appeal from decision of Court of Chancery 
upon question of practice, addressed to the 
discretion of court, will not lie. Tort. app. ▼. 
Bard and o*re, re^p. Digest, 1 Comst. Rep. 
Court of Appeals, 368 

Motion to open default not proper matter for 
an appeal. Schermerhorn, app. v. The 
Mohawk Bank, resp. Dtgeet, 1 Comst. 
Rep. Court of Appeale, ib. 

Appeal waived by answering Bill. Brady, 
app, T. Doneliy, ex'or, ^c, resp. Digest^ 
1 Comst. Rep. Court of Appeale, ib. 

Appeal will not lie from one justice of Supreme 
Court at a special term. Grade, app. y. 
Freeland and others, resp. Digest, 1 Uomst. 
Rep. Court of Appeals, ib. 

APPEALS, COURT OF. 

The Right of Judge to take part in determina- 
tion of cases brought up from subordinate 
court of which he was a member. Pierce 
▼. Delamater. Digest, 1 Comst. Rep. Court 
of Appeals, 367 

Jurisdiction— Costs. Burkle v. Xfucs, t6.,368 



Jurisdiction — Remittitur. Martin v. Wilson. 

Digest, 1 Com. Rep. Court of Appeals, 368 
Equitable jurisdiction to set aside will of real 

estate — demurrer to bill, &c. Brady, app. 

▼. McCosker, resp. Digest, 1 Comst. Rep. 

Court of Appeals, 399 

ASSIGNMENT. 

Aangnment under the non-imprisonment act — 
fraud upon — voluntary assignment. Spear 
and Ripley, app. v. Charles Waddell and 
others, resp. Digest, 1 Comst. Rep. Court of 
Appeals, 368 

Assignment by debtor who is insolvent in trust 
for a single creditor — priority of United States 
to payment--costs on appeal. Bouchard, 
executor, ^c, app. v. Dias and Furman, 
resp. Digest, 1 Comst. Rep. Court of Ap- 
peals, 397 

ATTORNEY. 

Who may be admitted to practise as an 
attorney. Devriee ads. McKoun, 203 

An attorney or a counsellor is a competent 
witness for the party in whose behalf be is 
conducting a suit. lAttle v. MeKeon, 238 

AUCTIONEER. 

An auctioneer selling without disclosing the 
name of his priucipal, is personally liable for 
performance of the contract of sale, though 
he afterwards offers to give the name of his 
employer. Franklin v. Lomond, 41 

BANKING ASSOCIATIONS. 

Banking Associations, although not bodies 
politic and corporate within the spirit and 
meaning of the restrictive clause contained 
in the constitution of this State, are corpora- 
tions within the spirit and meaning of its 
general statutory laws. 

General laws with reference to monied corpo- 
rations — promise made in consideration of 
loan — liability of bank for monies borrowed 
—promissory notes. Leavitt, Rec. of North 
American Trust Fund, y. Blatchford et 
ah 404 

BILL OF EXCHANGE. 

A party (not the holders of the bill) giving no- 
tice of dishonor, most intimate that the par- 
ty addressed is looked to for payment 
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mils, commanding the tnwteos, who wrong- 
fully refuse to receive him, to admit him to 
the pulpit, and other appurtenances of his 
function. The People, ex relat. Griffin, v. 
The Trueleee of the Centenary Methodiet 
Epi»copal Church, Brooklyn^ 54 

MARRIAGE SETTLEMENT. 

The wife's equity to a iieUlement in her choses 
in action. Wilkinson v. Charlesworth, 27 

MASTER AND SERVANT. 
Master a|id servant — Agreement in restraint of 
trade— Mutuality. Hartley v.Cumming, 232 

MORTGAGE. 

▲ ianior ineumbraneer by mortgage has a right 
to redeem from a senior mortgagee, and have 
an assignment of the seaurity to protect and 
enforce his own rights. 

Where land is purchased with an agreement 
that the vendee shall pay off and satisfy a 
ivior mortgage, existing before the title 
passed to the vendor, the land becomes the 
primary fund for the payment of such mort- 
gage : and the vendor is entitled to an assign- 
ment of sach mortgage from the holder, for 
the purpose of enforcing his claims against 
the lead, and the personal liahiUty of the 
vendee in the same suit. 

Where a suffieient tender u made before bill 
filed to foreclose, and an assignment de- 
manded, which is refused ; and a cross-bill 
bscomes necessary, the costs of the whole 
litigation will be decreed against the plain- 
tiff in the original suit personally. Pardee 
▼. Vananken et aL 378 

Interest of mortgagor not subject to levy. Mat- 
timn V. Bnneus, Digest I ComsU Rep. 
of Court of Appeals, 429 

Grass growing may be conveyed as personal 
property. Jenkt ▼. SmUh, 4Si9 

NUISANCE. 
Writ of— Averment in declaration — Form of 
action. Cornet v. Harris, Digest 1 Comst. 
Bep. Court of Appeals, 429 

OFFICERS OF CUSTOMS. 

Inspectors of the customs are public officers 
and not the mere servants and agents of the 
collector. 

Where a seizure is made by a collector under 
the collection act, March 8, 1799, in pur- 
suance of information given by an inspector 
of the customs, the inspector is entitled to 
the informer's share of the forfeiture. 

No officer of the customs is debarred from re- 
ceiving a distributive share of fines, penalties 
and forfeitures, by the act of February U, 
1846, ch. 7, allowed by previous laws in con- 
sequence of having received his maximum of 
compensation allowed by law. 

What is received by the officers of the customs 
for forfeitures, constitutes no part of the 
emoluments to which the limitation of the 
maximum is applied. Hooper et al, v. Fif- 
ty-ons Casks of Brandy, 302 



PATENt. 

Where there is a doubt as to whether the proo^ 
in a cause establish abandonment by a pa- 
tentee of his patent, or where there ia a 
doubt as to the novelty of the invention, a 
Court of Equity will withhold an injanetaoa 
until the right of the patentee is eataUisbed 
at law. Booth w. GaroUy^ Sen,, et mU, 99 

Motion to increase verdict. Ouyon t. SerriU 
and anW 101 

I'he originality of the principle of the spiral 
submerged propeller examined and ds^ed 
en. Hogg et al. ▼. Evurmmt 14i 

PLEADING. 

Assumpsit by drawer against acceptors of a bill 
of exchange. Plea, that the bill was drawn 
for the accommodation of plaintiffs, and that 
defendant had not at tlie time of drawing, 
nor ever had, and plaintifis had never given, 
any value for the same : Held, under cir- 
cumstances, that the plea was not proved. 
Burden v. Penton, 30 

CoTenant — varianoe. Addison t. Gibson, 83 

Libel — necessity of a colloqoinm or innendo. 
Capel and oWs. t. Jones, 38 

Divorce— answer in divorce ease. Saunders 
V. Saunders, 45 

Bond— plea, iademnity again^ the expense of 
maintaining a bastanl. Botones v. Marok, 79 

Agreement to assign prBmisee>^TiiJe— <charges 
fw attorney's bill, &c. Riekardsonw, OAo- 
sen, 81 

Declaration by endorsee against aeeepler of a 
bill of exchange averred the draw'mg, ac- 
ceptance, and indersement ia the ovdinary 
form. Breach ; yet defendant hath disre- 
garded his said promiae, and hath not paid 
the said som or any part thereof Damnr- 
ler ; for that the declaration deea not ahow 
that the three days of grace had pns s sd ba- 
fore the commencement of the atittt Held, 
frivoloue upon motion to reaeiad a Judge's or- 
der setting it aside. PadwickT, Turner* 83 

Action for an inftingement of oertaia letters pa- 
tent— user— misdirectieD. Stead T. Andor* 
eon. 89 

Sale of partnership bnslneas— ooasideratioa^ 
payments. Jones v. Robinson, 94 

Plea of payment. Gordon v. Strange, 96 

Falsely procuring jedge'e order for ar r sa t de- 
mnrrer. Bryant ▼. Bobbett, 197 

Slander— inuendo. Pemberton ▼. CoUe, 174 

In an action of assumpsit for work and labor 
and commission in respect thereof: the de- 
fendant pleaded that the work waa dona by 
the plaintiff within the city of London as a 
broker, and that the commission waa com- 
mission claimed by him as sach ; and that 
the plaintiff waa not a lioenaed broker aa re- 
quired by the statutes, dte. The plaintiff 
having replied de injurilL, &c. : — HeUi good 
on special demurrer. 

The replication de iajnrilL sail preprit, Ac., 
may be pleaded to a plea which admits a 
contract in fact, either express or implied, 
and seeks to avoid it on the ground either of 
fraud or Ulegalitv in the parties to it— over- 
ruling the dicta to a contrary effi»et m Par- 
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Wt, Riley, (3 Mm. Sl W. 230;) Hum- 
pkr€y9 ▼. O'Connell, (7 Mee. & W. 370,) 
&0. Rennet v. J3u/Z, 182 

Aecordandtatiflfactioo^-eomposition with cre- 
ditom-^amendment at niai prius. Evan» v. 
Poiw. 186 

Asumpmt by indoreee of pro[DiflM>ry note 
against the maker. Plea, that before and 
at the time of iadorring the note by W. the 
plaintiff W. was indebted to defendant ; that 
W., in order to deprive defendant of his 
right of set-off in respect of the said debt, 
in fraud of defendant and in collusion i 
with plaintiff, indorsed the note to plaintiff; 
and that plaintiff maintains this action as 
agent of W. Replication de injurift.. Spe- 
cial demurrer. Upon application to re- 
fciud an order of a judge setting aside the 
demurrer as frivolous* : — Held, that the re- 
plication was good. Tolhurst ▼. NotUy, 227 

In an action for board of defendant's wife 
and for money lent defendant, set up as 
a defence, under the plea pui§ darien con- 
iinu/mce, a sealed receipt for ten dollars 
in full of all demands. There was no evi- 
dence to show that any money was paid. 

^eld that, although such a receipt might be 
presumptive evidence of a settlement be- 
tween the parties, and might be explained 
or contradicted, that it could not operate 
M a release of the debt, and was there- 
fore no bar to the suit RUey v. White, 272 

Frivolous answer. CaetUe v. Woodhouu, 392 

Plea of Infancy — bill of exchange. Harri- 
eon V. Clifton, 394 

Demurrer to pleas. Mayor of NeW'York v. 
Ludlam and an*r, 443 

POLICY OF INSURANCE. 
Bitl of exceptions, &c. Connover v. Mutual 
Int. Co, of Albany, I Digest Comet, Rep. 
Court of Appeale, 450 

PRACTICE UNDER THE NEW CODE. 

Pf fendant demurred to the complaint of the 
plaintiff. The plaintiff treated the demurrer 
as a nullity, and signed judgment, and 
ilBued execution. On motion to set aside 
the judgroeut and execution : 

Held, That the plaintiff had no right to treat 
the demurrer as a nullity ; and sign judg- 
ment 

That a judgment may be signed for interest, 
in addition to the debt 

That the word " costs," includes disbursements. 

That a party need not wait thirty days after 
entry of judgment, before he issues execu- 
tion. Swift and anW v. De Witt, 314 

Pleadings under the new code must be veri- 
fied by oath. Swift and an*r v. Hosmer 
and oWe, 317 

The notice accompanying the affidavit, in 
cases of appeal from a justice's court, must 
be a notice of at least tea days, before the 
time for hearing the appeal. Tullock, re- 
epondent, v. Bradehaw, appellant, 218 

Mistake in process. DibUe v. Maeon, 363 

Affidavit of meriUi to prevent iuqaeat neces- 
sary, 365 



A defendant has twenty daysi from aarviea of 
amended complaint, to answer or demur 
thereto. Dickereon v. Beardeley, 389 

A party having several objections muat em- 
body all of them in one motion. Detmmid 
and anW v. Woolf and oWe, ib. 

Frivolous answer. Caetlee v. Woodhoue^ 

392 

In cases of appeal from a Justice's Court 
under sections 303 and 304, the copy, affi- 
davit, and notice of appeal, and of the hear- 
ing must be served within twenty days 
after rendition of the judgment If this be 
not done there is in fact no appeal. The 
omission cannot be supplied. Purdy v. 
Harrison, 393 

PRINCIPAL AND AGENT. 
Discharge of surety by acts of agent, AsA- 
burn, adnCr v The President, Director $, 
4'C; of Farmers* Bank of Virgin ia, 383 

PROMISSORY NOTE. 

Material alteration in a bought note. Mollett 
V. Wackerbarth and others, 116 

Protest — Notice. Coddington v. Davie and 
others. Digest 1 Comet. Rep. Court of Ap' 
peals, 430 

QUACK MEDICINES. 
The court refused to interfere to prevent a 
vendor of a quack medicine from adver- 
tising such medicine in such manner as to 
induce the public to believe it was sanc- 
tioned by the plaintiff, a physician of emi- 
nence Clark v. Freeman, 245 

REHEARING. 
Practice in cases of rehearing under the act of 

12th April, 1848. The Mayor, J^c, «/ 

New-York, ads. Schermerhorrt et al. 232 
See Crane and anW, administrator of Crane 

deceased, v. Crane and oWs, and Butler v. 

Babcock, 442 

REMISSION OF FORFEITURE UN- 
DER THE ACT OF MARCH 3, 1797. 

Remission of a forfeiture by the secretary of 
the treasury, under the act of March 3, 1797, 
ch. 13, granted before a libel or information 
has been filed — Other important matters re- 
ferred to. The Palo Alto, 262 



REPLEVIN. 
Sheriff— Levy-bond, &c Burkls and anW fi. 
Luce, Digest 1 ComsU Rep. Court of Ap 
peals, 

REVOLT. 

Endeavoring to make a revolt The U, S. 
V. White and others, 930 



& 



SALE. 
Sale for assessments. Doughty v. Hope, Z>t« 
gest 1 Comet. Rep. Court of Appeals, 422 

SALVAGE. 

In a cause of salvage* slight services entitle 

•alvon to their costs. The Shannon, 140 

A steamboat usually employed ta tow ^ 
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DIGEST OP CASElS. 



pQt to MS, or into port, or to famish 
sDce to Tessels in distreM off the hsrbor, st 
s fixed compenBtttioQ por hour, msy reco- 
Tor a 8sl78ge reward, for salva^ services, 
when rendered withoat hirinc^ ^^ agree- 
ment : 

Towage, as distinguished from salvage, is 
when the former is rendered to yeosels, 
otherwise navigable, in aiding them against 
adverse winds, tides or currents, or in diffi- 
cult passages, and not in their rescue or re- 
lief from imminent peril: the latter is tal- 
vage. 

A hiring or bargain bona fide made for sal- 
vage services, will be adhered to by mari- 
time courts, and the compensation will be 
in conformity to it : 

A vessel may be technically a derelict when 
abandoned by her crew, but if she is not ap- 
parently helpless of relief, except by the 
interposition of salvors, they will not be en- 
titled to the high rate of reward for her 
assistance, which is usually granted in 
cases of pure derelict : 

Salvage compensation is not measured chiefly 
by the benefit received by the salved proper- 
ty: various other considerations have great 
weight in fixing it, one of which is the ap- 
parent necessity or indispensableness of the 
particular relief rendered : 

A steamer whose business is towing, for $10 
the hour, and was out five hours in rescuing 
the wreck and bringing it into harbor, at 
her own risk, without any hiring or contract 
for her services, allowed $5250 for salvage 
services and costs. Mauran and othere v. 
The Schooner H. B. Foeter and other; S23 

SHERIFF. 
Levy— Pledged property. Stiff y. Hart, Di- 
geet 1 Comet. Rep. Court ofAppeaU, 431 

SLANDER. 

Inueudo — ^imputation conveyed by words — 
damages on two counts — venire de novo. 
Femberton v. Colle, 174 

STATUTE OF FRAUDS. 
Contract — Delivery — Acceptance. Spindler 
V* Hoiutont Digeet 1 Comet. Rep, Court of 
AppeaUf 431 

STATUTE OF LIMITATIONS. 

The exception in the old statute of limitations, 
of "actions which concern the trade of 
merchandise between merchant and mer- 
chant" — Statute of Limitations^ Right of 
Action. Didier, Survivor of D*Arcy v. 
Daviaon, Survivor of Hillf 69 

Declaration — Bond — Statute of limitation^ — 
Tucker v. Hawkine, 93 

On demurrer to a bill of discovery-'-Statute of 
limitations. Smith y. Fox, 341 

TENANCY. 
A mortgage-deed contained the following 
clause : — " W. C. (the mortgagor) agrees to 
become tenant to R. B. (the mortgagee) of 



the premises hereby assigned, from hence- 
forth, during the will and pleasure of R. B., 
at and after the rent of 341. lOt., payable 
qoartorly, on," &c. "in every year:*' — 
Held, that the tenancy thereby created was a 
tenancy at will. Doe d. Baretow v. Cox, 173 
Yearly tenancy. Collett v. Curling, 177 

TRADE MARKS. 
Pleading — allegation of damage — motion for 
new trial. Rodgere v. Nowill, 131 

USAGE AND CUSTOM. 
Knowledge of usage and custom on Stock 
Exchange. Bayliffe v. Butterworth, 133 

USURY. 
Sureties for usurious loan — ^Plea, Slc., &c, 
Vilae and Baeon v. Jones and Pierey, Di^ 
geet, 1 Comet. Rep. Court of Appeals, 433 

WARRANT OF ATTORNEY. 

Warrant of attorney — variance in date— de- 

~ feasance — execation. Brown v. Burton, 339 

WILL. 

Gift of stock — ^vested interest. Bouverie ▼. 
Bouverie, 74 

Where a testator gave property to his next of 
kin of the name of Crump, hving at the de- 
cease of the tenant for life :— Held, that a 
woman next of kin, who bore the surname 
of Crump at the time of the death of the 
testator, but had since married, was enti- 
tled. Carpenter v. Bott, 78 

Proving will— evidence of attesting witnesses 
—declaration of testator — signing will by 
testator. In re proving Will of Hicks. 1 13 

Soundness of mind — undue influence. In re 
WillofRomaine, 156 

Grant of underlease by construction. TayUr 
V. Cooper, 317 

Construction of will — gift to a wife to cease on 
cohabitation with her husband. Wren v. 
Bradley, 383 

WITNESS. 

The testimony of a witness, taken de bene 
esse, under § 11, Art. IV. of the Act of 
May 7, 1844, " For the establishment and 
regulation of the Police of the City of New- 
York," may be read in evidence on proof 
that the witness is a non-resident of the 
Ciiy of New-York, at the time of the trial, 
and was such non-resident at the time of 
taking the deposition, even allthough the 
witness reside in the State and be enabled 
to attend the trial. 

Proof that the witness could not be found at 
the hotels, stated in the deposition that ha 
put up at, while in the city and at the time 
of taking of the deposition, not sufficient 
evidence of non -residence of witness. Bron- 
son, J., contra. Barron v. The People, 309 

WRIT OF ERROR. 
Motion to quash writ notice, Slc. Slc Jewell 
T. Scouten, Digest, 1 ComstRep. Court of 
Appeals, 4S9 
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